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The purpose of this memorandum is to apprise you of our
vews on the 1998 proposed amendments to the sentenoing
cuidelines to the extent they relate to offenses involvinc

axaion As an overview we wish to point out our perspective
when examininc sentencing issues relating to federal oriminal

tax statutes

Baokground

On January 1998 the United States Sentenoing
Commission set forth six proposed amendments which it may
tubtiit to Concress no later than May 1995 The proose
amenaments appearec in the tedera Reoister lol 63 o.3
Part II and the U1ited States Sentencing Commissions Prooosed
Guideline Amendments for Public Comment January 14 1998
Written public comment should be received no later than
-aroh 12 by Mr Michael Courlander Public Information

Specialist at the United States Sentencing Commission One

Columbus Circle N.E Suite 2-500 washington D.C 20002-8002
he Commission has scheduled public hearing on the proposed

amendments for March 12 1998 at the Thurgood Marshall Federal
Judiciary Euildinc One Columbus Circle N.E Washincton D.C
An adaxteonal hearenc ocusing prtmarily on proposec amenaments
tc the theft fraud and tax guidelines is scheduled for

March 199 at the Parc Fifty-Five Hotel in San Francisco
California tn conjuncticn with the American Ear Associations
1998 National Institute on white Collar Crime

Notwithstanc.eng tnat tne Internal Revenue Servtc
cuLlent chilosophy tax administration focuses on taxpayer
educaticn and reles tn the ccnpliance of the educatef

taxpayer it is nevertheless important that there is an

adecuate sentencing mechanism which effectively addresses

noncompliance Although the Service is continually increasing
its efforts to foster taxpayer compliance rather than relying
solely on after the fact enforcement some segments of the

population will continue to refuse to comply voluntarily
Accordingly the focused use of enforcement tools and sanctions
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aoainsc intentional noncompliance remains essential To chis

end substantial but fair sentencing guidelines permit courts
to send the message That tax cfenses are sercous anc
intentional violaoors will be punished seriously With this

concept as our matrix we offer our comments on the following
proposed amendments

Discussion

ronosed Amendment Fraud Theft and Tax Loss Tables

2El.l 2Fl.l 2T4.l

Proposed Amendment nter alia presents two options
for revising the tax loss table to raise penalties for

cffenses involving taxation that have medium to high
dollar losses in order to achieve better proportionality with
zuideline penalties for other offenses of comparable
seriousness Pursuant to Cotion for tax losses of S40000

less the offnse levels of the proposed tax cable would
remain The same .s the current tax loss cable- For losses of

ccr nn -0uu cne crposeo increases tn ocnse .eve_s are

toe same d.c increases in offense levels two level
increments in the proposed theft and fraud loss cables
Iption on the other hand increases the offense levels in

increments of two throuchout the proposed tax table

Considerlno The two ccx table ootions Ootion is our
creference Cur preference is based on the fact that in

ccion lower tax losses result in higher offense levels than
in either Cpcton or the exscing tax table which is

consistent with the Commissions intention to treat tax

violations as serious crimes For instance Zone mandatory
crison is reached under Optior with tax loss that exoeeds
533000 while to reach Zone under Option and the current
tax table requires tax loss in excess of $40000 Option
enables courts to more effeocively address significant area

sentence falling within Zone of the Sentencing
Table mandats that the minimum term shall be satisfied by
sentence amprosonment Toes woulo amount to 12 months in

jail for an offense level of 13 the first offense level in

Zone
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of noncompliance wichin the segment of the income spectrum
which files the majority of tax returns or fails to file tax
returns for any given taxable period.2

As we noted above the tax table in Option incorporates
two level increases as opposed to the one level increments in

the first part of Option and the present tax loss table but
we dc not find this objecionabl In fact Option 2s tax

table seems tc crovide somewhat smoother urogression throuoh
the loss amounts than Option ls progression from single to

double level increments and the current tables single level
increments

Prcoosed Amendment Theft Fraud and Tax Related ssues

Proposed Amendment inter alia provides for the

modiioation of the existing sophisticated means enhancement in

he tax guidelines and the addition of floor offense level

12 Once aoain two ottions are presented for comment
includes minor non-substantive modifications to

existang sophastoaed means speoifio.offense oharanerisio
clue The addition he floor otfense level of Canon

or The other kad Thanges tTh peoifio offense
Tharacteristic from sophosticated means to sophisticated
concealment thus conorming to the proposed language for the

fran an heft ouaoe__es an aso lnOLuOes tne noor
offense level of

is cur opinion that the important aspect of this

proposed amendment is wofold First there is the floor
offense leve of _2 vno _s oorta_neo con
offense level of 12 places the offender in Zone of the

Sentencing Table with range of 15 16 months imprisonment

AccordIng to ccc so Sulletin Fall 1597 for 1995
he average tax on returns in the adjusted gross inoome range
of S75000 to $110000 was 312625 Returns with adjusted
gross income of less than S100000 accounted for approximately
96 percent of all returns filed ftr 1995 As an unfortunate
nnseouenoe under either ootion the vast majority of

taxpayers even tnev are comp_enLy nonoomplaant woulc not

face mandatory prison

Zone of the Sennncna TtLl provides for sentence
of imprtsonment or sentence of mprisonment that includes
term of supervised release with condition that substitutes
community confInement home detention provided that at least
one-half of the minimum term is satisfied by imprisonmnt For
offense level 12 one-half of the minimum term would be five

months
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It is also noted that it currently takes tax ioss or more
than $23500 to reach level 12 Pursuant to Option level
would be reached with tax loss of more than $12500 Secono
the difference between retaining the specific offense
characteristic of sophisticated means Option is opposed
to replacing it with sophisticated concealment Option is

that the lancuage in the latter sceciiially certoins to

e_s offers conouct as onposea to ottercer ooroct tms
favorably resolving conflict between the circuits See
United States Lewis 93 F.3d 1075 2d Cir 1996 United
States P2ohman F.3d 1085 2d Cir 1995 and United
States Kracc 99 F.3d 136 6ch Cir 996

Sased on the forecoing we endcrse the ilcor offense
level of 12 oontained both ctoons and the concert set forth

10 Option which makes clear that the enhancement is offense
scoific rather than 2nder ocecific i-Eowever we believe
hat it is unneoessarv to change the enhancement iron
scphisticated means to sophisticated concealment
Sophisticated r.eans has been speciiio ffens
characteristic in Part of Chapter of the Guidlines sinc

ncctooc Thcr ens ttornavs probaior officint
and prosecuccar have beor.e f..j__ar with the tar
sophisticated means and the body of law concerning ts
interpretation Changinr sophisticated means to

sothistioated -ntealment seems unnecessary and dstined to

cause confuscon and needless litigation over whether there is

of_nttoral ntffer-ce ceteen te two terms oe_ieve .t

is in the best interests of all concerned to retain the

sophisticated means specific offense characteristic and

supplement the commentary thereto with language that clearly
establishes that sophisticated means is offense specific
rothar than offender scecfc

rooosed Amendment Definition of Loss 852B1.1 and 251.1

Proposed Amendment inter alia addr5sses competing
proposals for redefinonc loss in regard to fraud and theft
offenses There is no mention of this proposed amendment

relating to offenses involving taxation but not withstandin
hot disclaimer we r.aotion it because of the concect which is

present the taxation guoceLlnes Both of the optoons in

rocosecf Amendmet define css as the areater of the actual
r-te-cec _oss Sce_fsa_ actual loss is uef_rea to

_nclude reasonably foreseeable harm resulting from
oeenoants relevant ccnouct Intended loss is deroned as narm

Sopnostocatec cncealment means complex or ontricate
orfense conduct that is designed to prevent the discovery of

the offense or its extent
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ntnaea to be caused by th defendant and other persons for
whose conduct the defendant is accountable under th
conduct provision

Sy contrast for the purpose of defining tax loss
2T1.2o provides tnat the tax loss in recard -o tax

evasion or filinc false return statement or oner document
tha total amouin l- nr was object or the offense

it th ioss that .rulh have resulted had the offense been

successfully completed Section 2T1.1c provides that
he ax loss in recard to failure to file violation is the
amount or tax mat toe taxpayer oweo ano oro not cay Seoron.lo crovides in regard to wilful failure to cay

the tax OS5 is he amount of tax that the

taxpayer owed and in no oa no nu _gari false olaims
for refuno v1olat1oslT_ provloes that toe ta Loss
_s te anourt of oe ola_meo refjno to wnicr toe o_ama- was

nltled And TI.lo 15 provides that the ax loss
ta not reduced by ani payment of the tax subsequent to he
rommission of the ofense Alhouch hese provisions tn

offnse level in the tax tables 2Tl.i 2T1.4 2T1.6 2il
OUO ceef_ fr te oLuson of sirriltr lanqiacre

as urea in Proposed Amendment Option 2F1.J Acolicaton
ote aoortro t-rs wouwo avoio corfuson as to whethr

the oonoect of oss being the greater of the actual or intended
loss was acclioable to the tax guidelines

Rclated to Proposed Amendment is also Issue for Comment
_s esse-oe bow to oea with an ntenaea Loss

pursuant to 251.1 The concept of this issue seems to provide
te framewtrk for Cctitn of Proposed Amendment More

broadly stated the issue becomes whether the current rule
Should be changed to provide that loss should be based
t-_-ar_ or te aota loss wltn tne lrtenceo LOSS avalabe
tnly as possible ground for departure or whether if the

suoStance of the current rule is retained the macnttude of the

ntended loss $hould be limited by the amount that defendant

realistically could succeed in obtaining In other words
whether the intended loss should be limited by concepts of

eoonomio -ealiy or imcossibility We believe that the

turrent rule should be retained with no modification for the
could have sucoeeded

rotantnc

Loss is the greater of the actual or the intended loss



Basing ioss on actua ioss nas tne potentia to reward
defendants for factors beyond their control For instance
defendant who intended large loss but who was discovered
before he/she could consummate the offense would be treated
less seriously than defendant who was not discovered until
arter the offense was completea Sentencang aefenuant casea
on the ontennea loss stila permits courts to taKe into account
the value of pledoed collateral in cases involving fraudulently
obtained loans and actual performance in cases involving
falsification to obtain contracts

In addition basing determination of loss on the

eoonon5 ea_i1 .f defendants scheme would osruire courts
mahe sceoulative judamenos and quite probably would lead to

s--arlv sicuzd efendans being created differently
Regardless change is unnecessary considering the fact that the

oonect of current Application Note 10 to 2F1.i which provides
hat in few instances crc loss determined may
overstate the seriousness of the offense .. in such

downward decarture may be warranted would be

noorporated in Proposed Amendment Application Note
Scecifically Proposed Amendment Application Note proc-iio
chat may he cases in which the loss substanocally
understates or overstates the seriousness of the offense or the

culpability of the defendant In such cases departure may
warranted We believe that this is adequate to address the

issue without encumbering the courts with restrictive
definitions and special rules

Conclusion

We recommend that the Assistant Commissioner Criminal
Investigation submit written comments to the United Stats
Sentencing Cpmmission which support Option Proposed
Amendment and the floor offense level of 12 and offense

specific aspects of Proposed Amendment In addition
opposition should be voiced in regard to basing the

determination of any loss primarily on the actual loss and

limiting intened loss by concepts of ecbnomic reality or

imnossibility

BARRY FINKELSTEIN


