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Internal Revenue Service \
memorandum

MFKlotz
MAR —~ 5 1998

Assistant Commissioner (Criminal Investigaticn) Cp:CT
Assistant Chief Counsel (Criminal Tax) CC:EL:CT

The purpose c¢I tThis memorandum 1s tc apprise you OL our
rizws Oon the 1998 prorcsed amencments to the sentencing
cuidelines to the extent they relate to offenses invclving
taxation As an cvexvisw, we wish to point cut our cerspective
Jsnen eXamining sentsncing issues relating to federal criminal
Zax stTatutes

Background

On January &, 1%%8, the United States Sentencing
Commission set forih six proposad amendments which 1t nay
surmit to Congress nc later than May 1, 1998. The prcposed
amendments appeared in the Federzl Register, (Vol. 63, No.3,
tzrt II) and the United States Sentencing Comm*sc;Ot’s Proposec
Cuideline Amendments fcxy Puplic Comment (January 14, 1998)
Written public comment snould be received no later than
vlarcn 12, 199%, oy Mr. Michael Courlander, Public Information
Specialist, at the United States Sentencing Commission, One
Columbus Circle, N.Z., Suite 2-500 Washington, D.C. 20002-8002.
The Ccmmissicn has scheduled a public hearing on the proposed
amendments for Marcn 12, 1$98, at the Thurgooa Marshall Federal
Sudiciary Building, Cne Cclumbus Circle, N.E., Washington, D.C.
An additional hearinc fccusing pr¢marlly on proposed amendments
‘zc the theft, fraud arnd tax guidelines is scheduled for
March 5, 1998, &at the Parc Fifty-Five Hotel in San Francisco,
California, in conjuncticn with the American Bar Asscciztion’s
1698 Nationazl Instizuts cn White Ccllar Crime.

Notwithstanding that tne Internal Revenue Service’'s
current philcsophy oI tax administration focuses on taxpayer
zducaticn and ralliss ¢n Zhe compLlance ¢f the ecducaisd
taxpayer, 1t is, nevertheless, impcrtant That there is an
adeguate sentencing mechanism which effectlvely addresses
moncompliance. Althoucgh the Service is continually increasing
its efforts to foster taxpayer compliance rather than relying

solely on after the fact enforcement, some segments of the
population will continue to refuse to comply voluntarily.
Accordingly, the focused use cof enforcement tools and sanctions
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against intentional noncompliance remains sssential. To this
end, substantial but fair sentencing guidelines permit courts
to send the message that tax cffenses ars sericus and
intentional violacows will be punished seriouslv. With this
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concept as our matrix, we offer our comments on the following
proposed amendments.

Discussion

Eroposed Amendmenc i - Fraud, Theit, and Tax L.oss Tables
(S82RBR1I .1, 2F1 .3, 274 1}

Provosed Amencment 1, Inctexr glia, "pres wC opTicns
Io¥Y revising The Tax 10Ss table to raise ren Zor .
cffenses invclving taxation] . . that have medium to hign
acllar losses in oraer to acrnieve better proportionality with
cuideline penalties for cther cffanses of comparalbilie
seriousness." Pursuant to Cptiocon i, for tax lcsses of 540,000
cxr _sss, the ciZesnss levels ci che provosed tax takls would
rezmain chs same 23S ths curyrant tax lose table Tcor Losses oI
Tcre ynan $40,000, tme prcrosed i in cifense isvels ars
In= sams as TS Llncreases in of s (twc lzvsl
_ncremencs) in the proposed The id lcoss tables.
“oticn 2, n the cther hand, in offense levels in
_ncrements of twc througnout th tax table

iy the two Zax table options, Option 2 is our

creference crefierence is pased on the fact that, in
0 ohuih] a2 lcsses rasult in higher offense levels cZhan
inosl ba . cr the =xlstinc tax table, which is
cocnsistent with the Commission’s incention to treat ctax
7iolations as serious crimes For instance, Zone D (mandatcr
criscn)- is reached under Opticn 2 with a tax loss that exceeds
$30,000 while tc reach Zone D under Option 1 and the current
tax table reguires a tax loss in excess of $40,000. Option 2
znaples courts tc mere effectlivaly address a significant area

!
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° R sentence wizhin Zcnme D of the Sentencing
Table mandates that Lhe mlanum term shall be satisfied by a
sentence cof imprisonment. This would amount to 12 months in
jail for an offernse level of 13, the first offense level in
Zone D.
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of noncompliance within the segment cf the income spectrum
which files the major:zty of tax resturns or fails to file tax
réturns for any given taxakle pericd.’

As we noted above, the tax table in Option 2 incorporates

h

two level increases as opposed to the one level increments in
the first part of Ortion 1 and the present tax loss takle, but
wz &c not f£ind this ckjectionakl=. In fact, Option 2’5 tax
“able seems tc rvrovide a somewhat smoother progressicn through
the loss amounts than Option 1’'s progression from single to
Gcuble level increments znd the curxrent tzabls’'s single level
increments B
Sroposed Amendment S - Theft, Fraud and TaX Xelated ISSuEs

Proposed A& ent {C}), intexr alia, provides for th2
mocdification cZ existing sophisticatea means enhancement in
Zhe tax guideli: nd the addition of a "flcox"
zf 2. Once ag twC crtions ars presented £
Criicn I inclucs nCcrY nen-substantives modiilc
=wigting scphistc £l vecific offense c
cliug the additic r" offsnse isvel of L2
Z, on the othexr ! , < the specific cifense
charzacteristic Iz scrhisticzzsd mezans to sophisticated
concealmanc, thus conforming to the prorosed languace . for the
Zraud and thefr cquigsl: , and a&lsc inciudes the "flcoxr"
cifense lsvel o L2

_ Iz Z1s cur cpinicn that The important aspect oL this

crcrcosed amenament is twoiold First, there is tne "Ilooxr”
ocffense level ©f 12 wnich 1s ccntained in peoth cgoisns. An
cifense level of 12 pliaces the cffender in Zone C of the
Sentencing Tabls range cf 10 - 16 mcnths impriscnment.-

- According o Thes SOI Zullstin (fall 18%7), for L::Eg,
“he averace tax on rsturns in the adjusted gross income ranga
cZ $75,000 to $130,000 was 35312,5625. Returns with adjusted
cross income of less than $100,000 accounted for approximately
56 percent of ali returns filed fcr 1995. As an unfortunate
~onsequence, undexy slther crtion the vast majority of
Tz e f tnev arz ccomrplsaztzsly nconcompliant, would not
Za on
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Tzrle provides Icr a sentEnc
I imprisonment that includes a
cecnditicn that substitutes

ticn provided that at least
sfied by imprisonment. For
he minimum term would be five

fense level 12,
nths.
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Tt is also noted that it currently takes a tax lcss or more

than $23,500 to reach level 12. Pursuant tO Optlon 2, level ZZ
would be reached with a tax loss of more than $12, Second,
the difference between retaining the speciiic offen
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characteristic of "sophisticated mezns" [Crtich

Al

cnaxr C

to replacing it with "sophisticated concealment" (Option S
:Aat rhe languace in the latter speciZically Tertailns o
~s2rzll offense conduct as coposed to cifsnder ccnduc=,® thus,
favorably resolving a conflict between the circuits. See,
iinited States v. Lewis, 93 F.3d 1075 (2& Cir. 1¢%6); Tniteg
Statesec v. S-i-hman, S$3 F.3d 10835 (2d Cir. 19%5); and. United
States v. Xraig, 5% F.3¢ 1361 {¢gzn CTir. Lgoe)

Zassd coing, we endcrse the "Iliccr" ciZense
level of L ‘» toth Tooicns and the concert set IorLn
in Cotion lear that the enhancement 1= oiffenss
seecliic ¥ -<Zzndzr zpacific. However, ws pelievs
—rhat it is to change ti e:

"scphistic Tc "scrhisti al

"ScgrhnisTticzcos nas beesn a = i

Characteristc in Part T c¢i Chapte G

Tneir IncsTolin TiiT=2s fdsfzns=

and prosecutsrs have gecoms Immi_lar wil ;
"socphisticaced means" and the zody of law concerning its
Intsrpretation Chznoing "scophisticated means'" Lo .
"scohisticatsd -oncealment! seems unnecessary and destined tc
cause confusion and reedless litigation cvsr whether there is a
Gzfiniticral 4diffszrencs betwesn the two terms We celieve 1t
ig in the best interssts of all concernec to retaln e
"scrhisticated means" specific cifense characteristic anad
supplement the commentary theretc with language that clearly
=stablishes that "sophisticated means" is offense specific
rz=her zhan cfifsnder sgeciiic

—veoosed Amendment 4 - Definition cf Loss (§§2B1.1 and 2F1.1)

Droposed Amendment £, incter alia, addresses comcetlng
crcposals for redefining "icss" in regard to fraud anc theic
sifenses There is no mencicrn of this proposed amendment ,
relating te offenses involving taxation but, not withstanding
Zxzz Jdisclzimer, we T rn it because of the concert which is
cresent 1n the taxac eiines. Both of the options in
Troposed AmESn dment & lzss zs the creater of the actual
Zr intences ogs Srecifizzllv, actual loss 1s deiinsa to
inciude re nably £ eable narm resulting from &
“zIsndant’ elevant ucc Intended 1osQ is defined as harm

* Sorhisticatea Ionc l*ent means complex or intricate

oifense conduct ¢
the offense or it

designed to prevent the discovery of
T



inrended to be caussd by the defendant and other persons for
I e conduct the defencant is accountable under ths rsl=""2nC
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provision.

By contrast, for the purpcose of defining tax loss,
§2T2.1(c) (1) provides that the tax loss in regard o IaX
svacicn or filinc a “alse return, statement ©Y <Insr document
"is the total amouhs -~f l-oss ~—naT was the ckbject oi the cifense
‘i =2 =he disgs thar would navs rasulted had the oifense pe=sn
successfully completed)." Section 2T1.1(c) (2) provides that
-rz zZax loss in regard tc a failures to file violation is "the
=mount c©f tax that the taxpaver owed and did not zay." Secticoh
27T . 1.c, i3) vrovides, in regard to wilful failurs to pay

‘sns, "the tax .oss is the amount of tax that Tz
ed and 2413 meoT avd ano Ll TECERXT T ZaiE
viclations $271.. - '3 provides that "t
“he amount cf the claimed refund to which the <.
ncT =enti ted." And, 8ZT1.xici{3) provides that "tnh
z c=d pv any cavment ©f the Cax subseguent
z 0f the cffznse." Altncugh these DYCVisl
sffz=nse level irn the tax tacles, §§2T1.31, 2Ti.4, 2Ti.%
2rd 2T1.¢ would benefit frem the inclusion of simil
zs ussi in Prcpcsed Amencdment 4, COpticn L, S2F1.1 Arx
Mere 7.°  In additicn, this would avoid coniusion as to wheth
“hs ccncept ©i 1oss cszing the greater of the actual
ioss was applicapls Tc the tax guidelines.

Deizred to Provcosed Amendment 4 is also Issue for Ccmment
2) which is, in essence, how to deal with an intendsd ilcss
cursuant to 8ZFI .1 The ccncept of this issue seems to provids
-ne framewsrk fcr Cgoicrn 2 ¢ Proresed Amendment 4. More
rrocadly stated, the issue becomes whether the current rule
saculd be changsd to provide that a loss should be based
crimarily on the actuzal loss, with the intended loss availabi=
obs: as a vcssikls ground fcr deparcure cr whether, I the
substance Of the current ruis is retained, the magnitude of the
‘nterndsd lcss fhculd pe limited by the amount that a defendant
realistically could succeed in cbtaining. In other words,
vnetner tne incended loss should be limited.by concepts of
"sconemic realiity" cr "impcessibility." We believe that the
~urrent rule should be retained with no modification for the
s~cunc —ha- -z fzfznfant raaliscicalliv could have succeeded In
cpTaining

® Loss is the greater of the actual or the intended loss.



: Basing loss on actual loss nhas the potential to reward
defendants for factors beyond theéir control. For instance, &
defendant who intended a large loss but who was discovered

vefore he/she could consummate the offense would be treated
less seriously than a defendant who was not discovered until
fter the offense was completed. Sentencing a aefenaane basesd
cn the intendea 1ocs still permits courts to take intc account
the value of pledgsed ccllateral in cases involving frauadulently
crtaired loans and actuzl performance in cases involving
-falsification tc obtain contracts.
addit sing a determination of loss on ths
=c reas 2 defendant’s scheme would r=Zulrs cour:s
—c = specu judgments and cquite probakly woulc lsacd tc
simiiariv glizual =2Zzncdanis c£2ing treated differentiy.
Regardless, chang S uUnnecessary con51der1ng the fact that the
ccrncept of curren polication Note 10 to §2Fi.1 which rrovides
zhat, "[iln a stances, tne 1css determined . . . may
cvarstate thne sness ¢f the offense . . . fland] in such
~zg=2, a cownwa arcure mayv pe warranted" would pe
inccrporatea osed Amendment 4, Aprlication Ncte 7.
Specifically, ed Amendment 4, Applicaticn Ncte 7 vrevodacs
znat "ltlhexe cases in which tThe loss sukstantialily
understates ¢ tates the seriousness of the cffense cr the
culpability o efendant. In such cases, a departure may
re warranted pelieve that this is adequate to acidress thne
Izsue without ering the courts with restrictive
Zzfinitiocons a special rules
Conclusion i
We recommend that the Assistant Commissioner (Criminal
investigation) submit written comments to the United Statas
Sentencing Commission which support Option 2 of Propcsec
zmendment 1 and the "IZlccr" cifense level of 12 and offense
specific aspects of Proposed Amendment 5. In additiocn,

crpositicn sheculd ke voiced in regard to basing the
determination of any loss primarily on the actual loss and
iimiting intenfed loss by concepts of ecbnomic reality or

impossibility.
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BARRY J. FINKELSTEIN




