
Comment for the United States Sentencing Commission

Concerning Proposed Amendments for 1998

want to thank the Commissioners for allowing the Internal Revenue Service

Criminal Investigation to appear today The prosecution and imprisonment of

tax offenders is our primary reason for existence and we are grateful for the

opportunity to let you know why it is essential that the sentencing table for tax

crimes be reformed as soon as possible Every year that the Commission delays

has the potential to further erode compliance with tax laws thereby costing the

govemment billions of dollars in lost revenue

Federal criminal income tax prosecutions are complex take long time to

investigate and involve substantial commitment of time and money from the

Internal Revenue Service the Department of Justice and the Federal Judiciary

They are also quite rare Convictions for tax offenses involving legal source

income income unrelated to illegal activities such as narcotics or organized

crime only number approximately 1500 per year nationwide Of these less

than 1000 result in sentence with true imprisonment

When one considers that over 115000000 individual tax returns are filed per

year and there are millions of illegal non-filers this situation is clearly intolerable

Tax evaders realize that their chances of being punished for their crimes are

minuscule As result honest taxpayers are being forced to pay an ever greater

share of the burden The estimated tax gap continues to grow to the point that

it now exceeds $100000000000 $100 billion per year Without the effective

deterrence of meaningful prison sentences for tax evaders this trend will

continue and the entire system of tax compliance will be in danger of collapse

We are not asking for unduly harsh or severe sentences We are asking for

sentences that provide reason for honest taxpayers to remain honest and for

dishonest taxpayers to fear detection If tax criminals most of whom are

otherwise law-abiding businesspersons knew that their chances of being

prosecuted and imprisoned were greater compliance would increase

proportionately

Since its inception the Sentencing Commission has professed to believe that tax

evasion is serious matter Adopting Option would be chance to deliver this

message in meaningful way
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The Internal Revenue Service is in favor of any modification to the Federal

Sentencing Guidelines which would increase the likelihood that convicted tax

criminals would be imprisoned The deterrent effect for each tax criminal

sentenced to imprisonment ranges far beyond the individual sentenced It

extends to the entire surrounding community the profession industry coworkers

and business associates of the individual and in notorious cases to the entire

nation Conversely news of tax criminals who are not imprisoned tend to

undermine voluntary compliance and weaken enforcement efforts

The current Sentencing Table does not require imprisonment for offenses in

Zone or which includes Offense Levels through 10 Therefore

minimum Offense Level of 11 must be attained to ensure some incarceration

Since the two level acceptance of responsibility reduction is virtually automatic in

all guilty pleas this means that Tax Loss in the Offense Level 13 range Over

$40000 to $70000 is necessary to be assured of obtaining any imprisonment

at all This tends to exclude all but high income individuals from prosecution

We must have balanced enforcement program which requires that tax evaders

from most segments of the income spectrum be prosecuted If only the

wealthiest taxpayers face criminal sanctions there is no real incentive for the

overwhelming majority of the population to comply

By way of illustration 96% of all individual retums report adjusted gross incomes

of less than $100000 The average tax on retums with adjusted gross incomes

between $75000 and $100000 is $12625 Therefore for these taxpayers even

three years of evading all tax owed would not achieve the $40000 threshold for

96% of the public

Therefore we urge the Sentencing Commission to adopt Option for revising

the Tax Loss Table contained within Proposed Amendment Number as listed

in the January 1998 Federal Register Vol 63 No Part II

As for Proposed Amendment Number 5C concerning sophisticated means
we agree with raising the base offense level to 12 which is contained in both

options We also are in favor of resolving the circuit conflict so that the element

of sophistication is offense specific rather than offender specific since this goes
to the heart of deterrence

However we do not see any need to introduce the new terminology of

sophisticated concealment nor do we approve of the dilution of language

relating to the use of foreign bank accounts and financial transactions and the

use of corporate shells and fictitious entities believe that these changes will

lead only to needless confusion and points of contention believe that the

existing language is sufficiently clear especially as it has been interpreted over

the ten years that the guidelines have been in existence

Thank you
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rocosed 1958 Sentencinc Guideline Amendments

The curoose of his memorandum is to acorise you ci our
iews on the 1998 crcccsed amenoments to tne sentencinc
cuidelines to the extent they relate to offenses involvinc

axacn As an overvew we wish to coin out cur cerscecn-eac se-tec_c _ssues re_aL.2c to feoera_ or_a

Background

On January 1995 the United States Sentenctnc
Jcmm.tssion set forth six proposed amendments which it cay

to Conaress no later than May 1998 The orocosed
.Tendments appeared in the Federal Recister Vol 53 No.3

and the Unted States Sentencinc Ccmmsscns Procosed
uideline Amendments icr Public Comment January 14 1998

Wrtten public comment should be received no later than
aroh 1$ by Mr Michael Courlander Public Information

Specialist at the Thited States Sentencing Commssion One
olumbus Circle N.E Suite 2-500 Washington D.C 20002-8002
The Commission has scheduled public hearing on the proposed
amendments or Marcn 12 1998 at the Thurgood Marshall Federal
udioiar- Euildinc One Columbus Circle N.E Washinaton D.C
An acctoona neerng ocusng crmarly on proposeo amenaments
to the theft fraud ani tax cuidelines is scheduled for

.aron 199 at tne raro Fty-Fove Hotew San rancesco
alifornoa ocniuncticn with the .kmerocan Ear Associations
1998 National Institute on White Collar Crime

Notwithstanding that the nternal Revenue Services
rrrent philosophy of tax administration focuses on taxpayer

ant reLes on toe coop__ante of tn ecoa_t
taxpayer it is nevertheless important that there as an

adeuate sentencing mechanism which effectively addresses
noncompliance Although the Service is continually increasing
its efforts to foster taxpayer compliance rather than relying
solely on after the fact enforcement some segments of the

population will oontinue to refuse to comply voluntarily
Accordingly the focused use of enforcement tools and sanctions

EL



aaainst intentional nonoorno_anoe remaLns essential To this
end substantial but flair sentencing guidelines ermtt courts
to send the messa that ta offenses are serious and
intentional violators will be punished seriously With this

concept as our matrix we oer our comments cn tr.e tolowtnc
croposed amendments

Discussion

Procosed sriendmeot Fraud Theft and Tax Loss Tables

Frotosed Anendrent inter alia presents two octoons
for revtsnc the tax loss table to rase cenalties for

tnat nave meocum to nign
dollar losses in order to achieve better proportoonality with
ouiielone penalties for other offenses of comparable
seriousness ursuant to Cptoon for tax losses of 54200

_ess tne ofense _eve_s tne croposeo tax tace woud
the sane as the ourrent tax loss table- For losses of

CCC the croposed tnoreases on offense levels are
he sane as the onoreases in offense levels two level

onorements in the proposed theft and fraud loss tables
ptoon on the other hand increases tne ortense levels in

oncrements of two throughout the proposed tax table

onsodeo-onc the two tax table ootions Oction is our
creference Cur creferenoe is based on the fact that in

ztion lower tax losses result in higher offense levels than
in eother Octoon or the exosoong tax table which is

onsostent with the Commosstons intention to treat tax
voolations as serious crimes For instance Zone mandatory
zroson is reaohed under Option with tax loss that exceeds
520000 Nh11e to eon under Option and the current
tax table recu.res tax loss in excess of 540000 Option
enables courts to more effeotovel- address signifioant area

sentence fallinc within Zone of the Sentenoirig
manoatesonat the monimum term sna be satcstied by

sentence ot oncrisonment This would amount to 12 months in
flail for an offense level of 13 the first offense level in
Zone
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of noncomploance wot on the segment of the income sceotru
which files the maortv of ax returns or fals to file tax
returns for any civen taxable cerood

As we noted above the tax table in Option incorporates
two level increases as opposed to the cne level increments on

the frst cart of Oction and the present tax loss table
we do nct find this obectionabe fact Option 2s tax
table seems to crovide somewhat smoother crocression throuch
the loss amounts than Option 15 progression from sincle to
double level increments and the current tables sincle level

Crooosed Amendment heft rraud and Thx Related ssues

Amendment st onter alia crovides for the

modifioation of ohe existonc sophisticated means enhancement In

the tax cuoelnes ann tne acootoon ooor offense
Once acan two octions are presented for comment

minor non-substantove modifocations to the

scorst_oateo ca-s snec_f_o offerse oarsote_st_o
one accotoono toe noor oense eveo

on the other hand ohanges the sccoifio offense
oharacterisoio from sopsooe.e eo to SOChIstIoated
ooncealment thus conforminc to the crocosed language for the
fraud and theft ouidelones and also inoludes the floor

our oponoon that the important aspect of this

crocosed amendment twofold First there is the floor
offense level of whooh os oontained in octh ons An
offense level of places the offender in Zone of the

Sentenoonc Table with range of 16 months omprisonmeno

n000rcOnc to one ueton raL ocr
the average tax on returns in the adjusted cross income rance
of 57500C to sco was fl2525 Returns with adjusted
cross income of less than sooooo accounted for approximately
56 ceroent of all returns filed fr 1995 As an unfortunate
oonsecuenoe under either option the vast majority of

taxpayers even of they are oomcletElr nonoompliano would not

aoe manoatorv oroson

Zone of the fentenoon ole provides for sentence
of omcrosonment or sentence of mcrisonment that includes
term of sucervsed release woth oonditocn that substitutes
oommunotv ocnfnement or home detentoon provided that at least
one-half of the monimum term is satisfied by imprisonment For
ofrense level 12 one-half of the minimum term nould he five
months



r.rr

is also noted tnat it currently takes tax loss or

han $23EGC to reach level 12 Pursuant to Oction level

would be reached with tax loss of more than 5125 Seoond
the differenoe between retaininG the specific offense

characteristic of sophisticated means Option ss occosed

reolaoing it with usochisticated concealment Ocin is

nat the lancuace in the latter sceoofinllv
ve__oense ocnou as occoseo to oenter
evorably resolvinc confloot between the oirouits See
Unied States ewis E.d 1175 2d cr 1996 ______

roonman r.O ir _c ant noteo
States Krao F.d I61 6th 996

Eased on the foreccnc we endorse the _ocr offense
rfl--_1__ -- --

on Octoon wncch makes olear that the enhancement os offense
sceooc however we oe_eve

that it is unneoessarv to ohange the enhancement frm
sochcstooated means to scchistoated concealment

means has been sceocfi offense
oharacterstio in Part of Chapter of the Guodelines sonoe

ano crosecucors ha oeocme fomoloor with the

socnistioateo means and the body of law concerninc its

onterpretation CI-anconc sochosticated means to

sochostioated noealment seems unneoessary and destined to

cause confus con and needless lit icat ion over whether there is

ocerenoe cetween tne two terms We oeieve ot

on the best interests of all oonoerned to retain the

sophisticated means specific offense oharaooeristio and
succlement the oommenoary thereto with language that clearly
establishes that sochistioated means is offense scecific

rooosed Amendment efinitoon of Loss 2E1.1 and 2F1.1

Procosed Amendment onter aba addresses competinc
crocosals for redefononc loss on regard to fraud and theft
ffenses here is no mentoon of this proposed amendment

relating to offenses onvolvonc taxation but not withstanding
hot dosolaimer we entoon it because of the concert which is

cresent on one taxatoon guooennes Botn of the octoons on

rocosed Amendment iefone loss as the creater of the aotual
_oss Sceooooooy aotua.L Loss is aeoneo to

onolude reasonably foreseeable harm resulting from
fefendants relevant conduct Intended loss is defined as harm

Sochisoioaoed concealment means complex or intrioate
oofense conduct that is designed to prevent the discovery of

the offense or its extent
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iended to be caused by the defendant and other cersons for

whose conduct the defendant os accountable under

ccnduc crovision

Er contrast for the curcose of defininc tax loss
f2Tt.lto ii crovodes tna the tax loss in recard to tax

evasLon or filonc false return statement or oner oocumen

successfully completed1 Section 2fl.lc provides tha
the ax loss in recard to failure to file violation Os the

of tax that the taxpayer owed and did nct cay
crovoces on recard to wilful failure cay

taxpayer cweo ano ito not cs ano

for refund voolations iT provides that the tax loss

te aot of oa_eo refra to wnoc crc 0_s_-a- as

not entotled And 5l..o pro-rides that the tax loss

not reduced by any payment cf the tax subsecuent to the

oommissocn of toe offense Althouch these cro-isocns on

oense level in tne tax aoles _._ fl.4
would benef from the inclusion of sirnilsr lancuace

as user on Proposed Amendment Option 2Fi.t Acclicaon
addition this would avoid confusion as to whether

the oonoect of loss beonc the creater of the actual or intended
loss was acclioable to the tax puidelines

Aelated to Proposed Amendment is also issue for omment
whioh is on essence how to deal with an intended loss

pursuant to Fl. he ooncept of thos issue seems to pro-rode

the framework for cton of Proposed Amendment More
broadly stated the issue becomes whether the current rule

should be chanced to crovide that loss should be based
romarolv on the actual loss with the intended loss available

as tossible oround for decarture or whether of the

suostance 00 tne ourrent ru_c os retaonec tne macnotuoe 00 tne

ntended loss hould be limited by the amount that defendant
realistically could succeed in obtaininc In other words
wnetner the ontended loss should be lomited by concepts of

reality or impossibility We believe that the

rule shoold be retained with no modifioation for the

iefndcno -ealostioallv could have sucoceded

Loss is the creater of the actual or the intended loss
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Easing .LOS5 On acua_ _oss oas toe potentlaL to rewaro
defendants for factors beyond their control For instance
defendant who intended larce loss but who was discovered

before he/she could consummate the offense would be treated

less seriously than defendant who was not discovered until
after the offense was completed Sentencing defendant based

on the intended loss still permits courts to take onto acoount
t-e cue of oLeocec _...atera_ _r cases _rlio_v_rg fra._o_e-t_
cbtaned loans and actual performance in cases involvonc
falsification to obtain contracts

In addition basing determination of loss on the

defendants scheme would recuore
mace specu_ave uocments ano ante prooacy wouLo leao

eenoants oeng treateccoerentv
Regardless cnange os unnecessary considering the fact that the

cncect of current Aaclication Note 10 to 2fl.1 which provides
that few onstances toe loss determoned ...mav
verstate the seriousness of the offense on such

downward decarture may be warranted would be

norcorated on Procosed Amendment Actlicatocn Note
iceoifically Proposed Amendment Application Note
that may be cases in whoch the loss substantoallr
understates or overstates toe seriousness of the offense or the

culoability of tna defendant In such cases departure may
warranted believe that this is adequate to address the

ossue without encumbering the courts with restrictive
fefinitions and sceoial rules

Conclusion

We recommend that the Assistant Commissioner Criminal
Investication submot written comments to the United Stas
Sentencinc Commission which suoport Ootion of Prooosed
Amendment and the floor offense level of and offense
speoific aspects of Proposed Amendment In addition
ccosoticn should be vooced in regard to basing the

determination of any loss primarily on the actual loss and
limiting intenbed loss by concepts of ec reality or

mpo ss ib

BARRY FINKELETEIN
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