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Amendment

3A1.4

In 1995 the Commission promulgated 3A1 .4 international terrorism in response to

section 120004 of the Violent Crime Control and Law Enforcement Act of 1994 Pub No

103-322 which directed the Commission to provide an appropriate enhancement for any felony

that involves or is intended to promote international terrorism U.S.S.G App amend 526

Using emergency authority the Commission amended 3A1 .4 in November 1996 in response

to the Antiterrorism and Effective Death Penalty Act of 1996 Pub No 104-132 U.S.S.G

App amend 539 The emergency amendment broadened the scope of 3Al .4 by deleting

international to apply to federal crime of terrorism Amendment would repromulgate

3A1.4 terrorism as permanent guideline We understand that the guidelines must provide an

adjustment for acts that involve or promote terrorism but we oppose the type of enhancement

provided by 3A1.4

The amended version of 3Al .4 provides the same enhancement as the original The

adjustment imposes 12-level increase in the offense level minimum offense level of 32 and

criminal history category VI We believe that mandatory minimums are counterproductive and

inconsistent with the guideline system and therefore oppose establishing mandatory minimum

offense level of 32 Mandatory minimum sentences increase disparity in sentencing and often

result in over-punishing relatively less serious offenders For similar reasons we believe it is

inappropriate for chapter three adjustment to raise the criminal history category The

guidelines are set up in logical order -- chapters two and three address the offense conduct

chapter four captures the defendants criminal history Under 3A1 .4 however every defendant



will have the same criminal histoiy category This renders chapter four virtually meaningless

and results in unwarranted disparity between defendants with serious criminal record and

defendants with less serious or no criminal record 12-level adjustment for terrorism is

significant increase to any offense level If however there is justification for greater

enhancement then the penalty should be reflected in the offense level and not in the criminal

history category

Amendment

1B1.1 3C1.1 4B1.1 4B1.2

Part One

Amendment has two parts The first part corrects technical error in the application

instructions guideline lB 1.2 We support that amendment

Part Two

We have struggled with the second part of amendment The language proposed to be

added to application note 11 of lB 1.1 and to the commentary of Cl we find to be

convoluted and confusing and therefore unhelpful We recommend that the Commission not

promulgate any of the revisions set forth in part two of amendment

The explanation of the amendment concerning instant offense for example indicates

that the purpose of the amendment is to distinguish the current or instant offense from prior

criminal offenses The proposed language however only results in confusion The

Commission has defined the term offense to mean the offense of conviction and all relevant

conduct under lB 1.3 Relevant Conduct unless different meaning is specified or is otherwise

clear from the context U.S.S.G lB 1.1 comment 11 The term instant offense



therefore must mean the instant offense of conviction and all relevant conduct under 1.3

Relevant Conduct unless different meaning is specified or is otherwise clear from the

context Is there difference between offense of conviction and instant offense of

conviction If there is no difference is there really need for both terms If the Commission

believes it necessary to define instant offense we offer the following suggestion The term

instant offense means the violation for which the defendant is being sentenced

The explanation of the amendment to the commentary of 3C 1.1 indicates that the

amendment is conforming amendment meaning that 1.1 is being amended to make certain

that the obstruction guideline uses the term instant offense to include all relevant conduct under

lB 1.3 The explanation does not indicate how the amendment conforms 3C 1.1 to the

definition of instant offense The willful obstruction guideline already uses the term instant

offense Moreover the proposed language once untangled would change 3Cl.l

substantively Under the present guideline the adjustment applies only to the conduct of the

defendant or conduct that the defendant aids and abets see application note U.S Sentencing

Comn Questions Most Frequently Asked about the Sentencing Guidelines ques 62 June

1994 and only to efforts to obstruct justice with respect to the offense for which the defendant is

being sentenced Fed Judicial Center Guideline Sentencing An Outline of Appellate Case

Law on Selected Issues 91 Sept 1995 citing cases. The proposed conforming language

would permit application of the enhancement beyond conduct for which the relevant conduct

rules of lB 1.3 hold defendant accountable For example the proposal would call for an

obstruction of justice based upon conduct that obstructed the investigation of civil violation

committed by another person even though the conduct that triggers application of the adjustment



did not occur 4uring the offense of conviction or in preparation for or attempting to evade

responsibility for the offense of conviction and was not part the same course of conduct as

or part of common scheme or plan with the offense for which the defendant is being sentenced

In other words absent the proposed amendment the obstruction enhancement would not apply

because the relevant conduct rules of lB 1.3 would not call for application of the enhancement

We do not believe that the obstruction guideline should be vehicle for sanctioning conduct so

far removed from the offense of conviction

Amendment

1B1.2

Amendment would revise the commentary in lB 1.2 to state that the Statutory Index

specifies the offense guideline sections in Chapter Two most applicable to the offense of

conviction The revised commentary would include two exceptions to this general rule If the

statute of conviction is not listed in this index or is listed in this index but the guideline

section referenced for that statute is no longer appropriate to cover the offense conduct charged

because of changes in law not yet reflected in this index use the most analogous guideline We

do not oppose the amendment

Amendment

1B1.3

Amendment would amend the commentary in lB 1.3 to provide an example of what is

meant by usame course of conduct The example incorporates the holding in United States

Hill 79 F.3d 1477 6thCir 1996 by amending application note 9B to state that if two

controlled substance transactions are conducted more than one year apart the fact that the

transactions involved the same controlled substance without more information is insufficient to



show that they are part of the same course of conduct or common scheme or plan We do not

oppose the amendment

The proposed amendment would provide useful example to illustrate that similar

offenses are not necessarily part of the same course of conduct particularly when there is lapse

of time between them In such cases there must be stronger showing of connection between

the offenses The language from Hill provides useful counterpart to the tax evasion example in

application note 9B which illustrates how the time between offenses does not necessarily

preclude finding that the offenses are part of the same course of conduct

Amendment

1B1.3

Amendment presents three options to amend lB 1.3 to address the extent to which

acquitted conduct should be considered relevant conduct All three options use the term

acquitted conduct to mean conduct necessarily rejected by the trier of fact in finding the

defendant not guilty of charge Option 1A would revise lB 1.3 to state that acquitted

conduct shall not be considered relevant conduct under this section unless it is independently

established by evidence not admitted at trial Option 1B would revise lB 1.3 to state that

acquitted conduct shall not be considered relevant conduct under this section This option

would also include an application note stating that acquitted conduct may provide basis for an

upward departure Option would revise lB 1.3 to provide that acquitted conduct shall not be

considered relevant conduct unless such conduct is established by clear and convincing

evidence Option would add an application note to the current guideline stating that

downward departure may be warranted if the court determines that considering the totality of



circumstances the use of such conduct as sentencing enhancement raises substantial concerns

of fundamental fairness downward departure may be considered We prefer option 1B

The Commission however must first decide if it has the authority to limit or preclude

use of acquitted conduct to determine the guideline range We believe that the Commission has

the power to do so

Congress has given the Commission great discretion to determine federal sentencing

policy sentencing rule promulgated by the Commission must be complied with 18 U.S.C

3553b unless the rule conflicts with the Constitution or statute We are unaware of any

constitutional provision that prohibits the Commission from adopting rule that precludes or

limits the use of acquitted conduct to determine sentence The only statutory authority that has

been suggested as doing so is 18 U.S.C 3661 which provides that No limitation shall be

placed on the information concerning the background character and conduct of person

convicted of an offense which court of the United States may receive and consider for the

purpose of imposing an appropriate sentence United States Wafts U.S 117 S.Ct

633 638 1997 Scalia concurring

Section 3661 was enacted in 1970 when judges had virtually unfettered discretion to

select sentence within the statutory parameters.2 The Commission addressed the question of

what section 3661 means in sentencing system that greatly curtails judicial discretion to select

Pub No 91-452 1001a 84 Stat 951 Congress originally designated the

provision as 18 U.S.C 3577 The Sentencing Reform Act of 1984 Pub No 98-473

2l2a1 98 Stat 1987 redesignated the provision as 18 U.S.C 3661

Mistretta United States 488 U.S 361 363-66 109 S.Ct 647 650-51 1989



sentence The Commissions interpretation set forth in 1.4 is that in determining the

sentence to impose within the guideline range or whether departure from the guidelines is

warranted the court may consider without limitation any information concerning the

background character and conduct of the defendant unless otherwise prohibited by law

Based upon that interpretation the Commission has developed relevant conduct rules that

limit judicial consideration of defendants conduct in determining the guideline range rule

precluding the use of acquitted conduct to determine the guideline range would be no different

from those rules Under 1BI.3a2 for example judge in determining the offense level for

an offense that does not group under 3Dl .2d cannot take into account conduct of the

defendant that was part of the same course of conduct or common scheme or plan as the offense

of conviction In short the Commission itself has determined that the guidelines without

violating section 3661 can limit judges consideration of defendants background character

and conduct when determining the guideline range

Justice Scalia however seems to have suggested greater meaning for section 3661 in

United States Watts U.S 117 S.Ct 633 638 1997 Scalia concurring After

pointing out that the Commission under 28 U.S.C 994bl must promulgate guidelines that

are consistent with the provisions of title 18 of the United States Code and quoting section 3661

Justice Scalia concluded that uneither the Commission nor the courts have authority to decree

that information which would otherwise justify enhancement of sentence or upward departure

from the Guidelines may not be considered for that purpose or may be considered only after

passing some higher standard of probative worth than the Constitution and laws require if it

pertains to acquitted conduct Scalia concurring



Unless Jutice Scalia is using the term enhancement of sentence in highly-technical

sense -- to mean provision in the Guidelines Manual that requires an increase in the offense

level -- the Commissions interpretation of section 3661 is consistent with Justice Scalias The

Commission which has limited use of the factors in determining the guideline range but allowed

use of the factors in selecting particular sentence within the range or in departing has not

decree that information which would otherwise justify enhancement of sentence or upward

departure from the Guidelines may not be considered for that purpose.

If Justice Scalia is using the term in highly-technical sense then his interpretation

would render invalid substantial portions of the guidelines Chapter four part for example

places time limits upon prior convictions If that violates section 3661 judge is free to ignore

thee limitations without going through the departure analysis of 4A1 .3 p.s The Commission

has provided in 5H 1.12 p.s that lack of guidance as youth and similar circumstances

indicating disadvantaged upbringing are not relevant grounds for imposing sentence outside

the applicable guideline range If that violates section 3661 judge is free to sentence on the

basis of those factors because they relate to defendants background and character Similarly

the government motion limitation of 5K1 .1 p.s becomes ineffectual under because

defendants assistance to authorities constitutes part of the defendants conduct judge

therefore could impose sentence below the guideline range even in the absence of

government motion under 5K1 p.s if the judge concluded that the defendant had

substantially assisted authorities That result would fly in the face of two Supreme Court



decisions that have assumed the validity of requiring government motion under 5K1 .1 p.s3

We believe that an interpretation of section 3661 that prevents the Commission from

prohibiting the use of acquitted conduct is incorrect Such an interpretation would defeat the

congressional goal of sharply limiting judicial discretion.4 Such an interpretation would also be

inconsistent with the Supreme Courts decision in Koon United States U.S 116 S.Ct

2035 1966 decision in which Justice Scalia was part of the majority The Court in Koon

adopted an analysis of departures that indicates that the Commission has the authority to forbid

departures entirely and to discourage departures at 2045 quoting from United States

Rivera 994 F.2d 942 949 1st Cir 1993 per Breyer CJ Such authority could not exist if

section 3661 means that the Commission lacks authority to decree that information which would

otherwise justify enhancement of sentence or upward departure from the Guidelines may not be

considered for that purpose

In our experience one of the most difficult things for people to understand -- and not just

our clients but attorneys and the general public as well -- is that court can base defendants

3United States Melendez U.S 116 S.Ct 2057 1996 United States Wade 504

U.S 181 ll2S.t 1840 1992

18 U.S.C 3553b requires judges to impose sentence within the guideline range

unless there is an aggravating or mitigating factor for which the guidelines do not adequately

account The guideline range moreover must be relatively narrow 28 U.S.C 994b2
provides that the top of guideline range cannot exceed the bottom of the range by more than the

greater of six months or 25 percent Mistretta United States 488 U.S 361 367-68 109

S.Ct 647 652-53 1989
The Supreme Court in Bums United States 501 U.S 129 132 111 S.Ct 2182 2184

1991 stated that the Sentencing Reform Act of 1984 which established the present sentencing

scheme revolutionized federal sentencing policy Koon United States U.S

116 S.Ct 2035 2043 1996 The Sentencing Reform Act of 1984 made far-reaching

changes in federal sentencing



sentence on conduct of which the defendant has been acquitted Most people equate acquittal

with vindication and do not perceive using acquitted conduct as fair or just We recognize the

differing burdens of persuasion rationale that supports the use of acquitted conduct but the use of

acquitted conduct to determine the guideline range is neither compelled by the Constitution or by

statute We think it unwise policy to have rule that can render jurys verdict meaningless

Amendment 10

1B1.5 2X1.1

Part

Amendment 10 consists of two parts Part would amend lB 1.5 interpretation of

references to other offense guidelines to require the use of the guideline that results in the

greater Chapter Two offense level when two or more guidelines apply to given case --

usually through cross reference The amended commentary would provide an exception for

offenses covered by 2C1.1 bribes 2C1.7 fraud involving deprivation of the right to honest

services of public officials 2E 1.1 unlawful conduct relating to racketeer influenced and

corrupt organizations and 2E1 .2 interstate or foreign travel or transportation in aid of

racketeering enterprise In cases involving any of those guidelines the greater offense level

would mean the greater offense level calculated under chapter three as well as chapter two

The proposed amendment should simplify the comparative analysis required when two or

more guidelines apply We support the amendment

Part

Part of amendment 10 would amend 2X to eliminate the three-level reduction

available for certain attempts conspiracies and solicitations Instead of the three-level

10



reduction the an ended commentary would state that downward departure of up to three levels

may be warranted if the defendant is arrested well before the defendant or any co-conspirator

has completed the acts necessary for the substantive offense We oppose the amendment

Theres qualitative difference in culpability between defendant who commits crime

and defendant who attempts conspires or solicits another to commit crime especially when

the object crime is not carried out Indeed in recognition of this difference Congress has created

maximum five-year penalty for conspiracy conviction under 18 U.S.C 371 Under 18

u.s.c 373 solicitation to commit crime of violence the maximum penalty is not more

than one-half the maximum term of imprisonment or if the crime solicited is punishable by life

imprisonment or death not more than 20 years The guidelines should continue to recognize

the distinction in culpability -- even if only few defendants qualify for the reduction

Replacing the three-level reduction with very detailed departure instruction would

unnecessarily allow for disparate sentencing of defendants who would otherwise qualify for

reduced sentence

Amendment 11

1B1.1O

Amendment 11 would revise lB 1.10 p.s retroactivity of amended guideline range to

provide that sentence reduction under 18 U.S.C 3582c2 authorizes only reduction in the

term of imprisonment and that in no event may the reduced term of imprisonment be less than

the term of imprisonment the defendant has already served This amendment responds to what

the explanation of the amendment calls circuit conflict between the Eighth and Ninth

Circuits We oppose the amendment

11



To begin with there may not be strictly speaking circuit conflict The issue involved

is an interpretation of 18 U.S.C 3624 The Ninth Circuit case involves holding the Eighth

circuit case involves dictum

The Ninth circuit case involved defendants whose sentences had been reduced because of

guideline amendment given retroactive application by lB 1.10 p.s Their new sentences

called for terms of imprisonment that were less than the time they actually had served The

defendants argued that their terms of supervised release should be considered to have begun on

the dates that they would have been released from imprisonment and the Ninth Circuit agreed

United States Blake 88 F.3d 824 9th Cir 1996

The Eighth Circuit case United States Douglas 88 F.3d 533 8th Cir 1996 involved

defendant who had appealed sentence and whose original sentence had been overturned by the

Court of Appeals The district court on remand then imposed lower sentence At the time of

resentencing the defendant had served 46 months The district court sentenced the defendant to

33 months the top of the applicable guideline range The defendant requested credit for the

excess time served in prison In response the district court imposed the minimumterm of

supervised release required by 5Dl .2a2 two years The maximum term authorized by

SD .2a2 is three years The district court indicated that the excess time had been taken into

consideration in the determination of the term of supervised release The defendant appealed

The Eighth Circuit sustained the decision of the district court holding that the district court

properly imposed two-year term of supervised release 88 F.3d at 534 The propriety of the

imposition of the term of supervised release does not implicate 18 U.S.C 3624 To have

imposed less than two years would have required the district court to have departed from the

12



supervised release guideline The Eighth Circuits decision however pointed out section 3624

and indicated that the term of supervised released cannot run during period when the defendant

is imprisoned in connection with federal crime This dictum suggests that the Eighth Circuit if

asked directly whether term of supervised release should be considered to have begun when the

defendant should have been released from prison would reach result different from the Ninth

Circuits result.

The Eighth Circuit noted that the purpose of imprisonment is different from the purpose

of supervised release 88 F.3d at 534 That was true at the time the Sentencing Reform Act was

enacted but the purpose of supervised release has changed over time generally Paula Kei

Biderman Jon Sands Prescribed Failure The Lost Potential of Supervised Release

Fed Sent Reporter 204 1994

As originally contemplated supervised release served purely to help reintegrate

defendants into the community Indeed as originally enacted the supervised release provisions

did not authorize revocation of supervised release Sentencing Reform Act of 1984 Pub

No 98-473 2l2a2 98 Stat 1999 enacting 18 U.S.C 3583 The Senate Judiciary

Committees report on that Act states that the legislation

did not provide for revocation proceedings for violation of condition of

supervised release because Committee does not believe that minor

violation of condition of supervised release should result in resentencing of the

defendant and because it believes that more serious violation should be dealt

with as new offense

Rep No 225 98th Cong 1st Sess 125 1983 The lack of revocation proceedings suggests

that supervised release originally was intended to be way of helping the defendant

Congress has changed its view of supervised release however and has made supervised

13



release punitive -The Anti-Drug Abuse Act of 1986 Pub No 99-570 1006a 100 Stat

3207-6 1986 authorized revocation of supervised release and imposition of prison term for

violation of condition of supervised release Since then Congress has mandated imprisonment

for certain types of violations of supervised release see 18 U.S .C 3583e and has authorized

courts to revoke supervised release for violation of condition of supervised release and

impose term of imprisonment to be followed by another tem of supervised release Violent

CrimeControl and Law Enforcement Act of 1994 Pub No 103-322 110505 108 Stat

2016 amending 18 U.S.C 3583e3 It is no longer accurate to describe supervised release

as merely helping defendants to adjust to life outside of prison As evidenced by the growing

number of revocation proceedings supervised release is punitive

The proper interpretation of section 3624 must be determined in the context of case or

controversy If the interpretation suggested by the Eighth Circuit prevails the proposed

amendment of lB1.10 p.s is unnecessary because any excess time in prison will not be

credited against the defendants term of supervised release If the Ninth Circuits interpretation

prevails then the proposed amendment will deprive defendant of the full benefit of the

reduction in the guidelines The ultimate arbiter of the proper interpretation of section 3624 is

the Supreme Court

In any event we believe that amendment 11 represents unjust and unsound public policy

The amendment turns blind eye to the fact that the defendant has been in prison longer than the

defendant should have been If fine is reduced any excess money paid by the defendant can be

returned Excess time in prison cannot be returned The least that can be done is to give the

defendant credit against the term of supervised release for the excess time in prison

14



Amendment 12

2F1.1 2B1.1

Amendment 12 would amend 2F 1.1 b6B fraud and 2B 1.1 b6B theft by

revising the enhancement that applies if the offense affected financial institution and the

defendant derived more than $1000000 in gross receipts from the offense The proposed

amendment would revise the enhancement to apply if obtaining or retaining the gross

receipts of one or more financial institutions was an object of the offense the defendant

derived more than $1000000 in gross receipts from such institutions

We suppoft the amendment The current language of the enhancement is ambiguous as

to what is meant by affected financial institution and whether there must be connection

between the $1000000 obtained and the financial institution The amendment would make clear

that the enhancement requires the defendant to have obtained the $1000000 from the affected

financial institution or institutions

Amendment 13

Ch part

Amendment 13 consists of two parts. The first part would create new guideline

5A1.3 to cover the sentencing table We do not oppose this part of the amendment The second

part of the amendment would include in 5A1.3 commentary making level 42 the highest

applicable offense level unless the offense level was calculated under 2A 1.1 first degree

murder 2M1.1 treason or guideline provision that provided level 43 because death

resulted from the offense The proposed amendment would increase judicial discretion and

alleviate the problem of the unwarranted cliff between offense levels 42 and 43 We support this

part of the amendment

15



Amendment 14

2B3.1

Amendment 14 would amend 2B3.l to address split in the circuits over the

enhancement for express threat of death The amendment would revise 2B3.1 b2F to

provide two-level enhancement if threat of death was made The amendment would also

revise application note by deleting the examples of an express threat of death and add an

instruction providing that the defendant does not have to state expressly his intent to kill the

victim in order for the enhancement to apply We oppose this amendment

Robbery necessarily includes instilling some kind of fear in the victim Under the Hobbs

Act for example robbery means the unlawful taking or obtaining of personal property from the

person or in the presence of another against his will by means of actual or threatened force or

violence or fear of injury immediate or future to his person or property The purpose of

the enhancement in 2B3.1 b2F is to increase the punishment for threat that reasonable

peron would understand as threat of death The enhancement is inapplicable in situations

where there can be no doubt about the existence of such threat -- where gun or dangerous

weapon is used or possessed or toy weapon or an object appearing to be weapon is displayed

or possessed -- because in those situations greater enhancement supersedes the two-level

enhancement of 2B3.1b2F The requirement of an express threat in the situation where

there is in fact no weapon or even toy weapon or an object that appeared to be weapon helps

ensure that the perception of threat is reasonable perception For the perception to be

reasonable in such situation the threat must have been unambiguous and direct statement of

the defendants intention

16



Amendment 15

2B3.1

Amendment 15 would amend 2B3.1 in response to the Carjacking Correction Act of

1996 Pub.L No 104-217 That Act revised the carjacking offense in 18 U.S.C 2119 to

include in the definition of serious bodily injury conduct that would constitute aggravated

sexual abuse or sexual abuse The amendment presents two options to revise 2B3 Both

options would provide two-level enhancement if the offense involved carjacking in addition to

the two-level enhancement if the property of financial institution or post office was taken or if

the taking of such property was an object of the offense Option would revise the commentary

to 2B3.1 stating that for purposes of 2B3 serious bodily injury includes conduct

constituting criminal sexual abuse under 18 U.S.C 2241 or 2242 or any similar offense under

state law Option would amend 1.1 application instructions to revise the definition of

serious bodily injury to include conduct constituting criminal sexual abuse under 18 U.S.C

2241 or 2242 or any similar offense under state law

The Carjacking Correction Act revised the definition of serious bodily injury only for

purposes of 18 U.S.C 2119 Option would revise the definition of serious bodily injury in

lB 1.1 which applies to all offenses unless otherwise specified We believe the Commission

should in accordance with the Act limit the applicability of this expanded definition of serious

bodily injury to carjacking offenses by amending the definition for purposes of 2B3 only

The proposed defmition of serious bodily injury defines injury to include conduct

constituting criminal sexual abuse or sexual abuse offenses -- an illogical proposition Those

offenses may result in varying degrees of injury which is why the guideline covering criminal

17



sexual abuse includes enhancements for injury ranging from permanent or life-threatening bodily

injury to serious bodily injury The proposed definition by encompassing injury as well as

criminal conduct would cause unnecessarily complicated application problems We therefore

suggest that the proposed addition to the definition of serious bodily injury be rewritten We

recommend that the new language recognize that an artificial definition is being used and provide

that For purposes of subdivision b3B serious bodily injury is deemed to have occurred if

the offense involved conduct constituting criminal sexual abuse under 18 U.S.C 2241 or 2242

or similar offense under state law

Amendment 16

2B5.1 2F1.1

Amendment 16 consists of three parts The first part of the amendment responds to

section 807h of the Antiterrorism and Effective Death Penalty Act of 1996 Pub No 104-

132 which directs the Conission to provide an appropriate enhancement for defendant

convicted of an international counterfeiting offense under 18 U.S.C 470 In response this part

of the amendment would revise 2B5.1 offenses involving counterfeit bearer obligations to

provide two-level enhancement if the offense was committed outside the United States The

second part of the amendment would make 2B5.1 the applicable guideline for offenses

involving altered bearer instruments of the United States The third part of this amendment

would revise the commentary to 2B5 to address offenses in which the counterfeit or altered

items are so defective that they are unlikely to be accepted

We support the first and third parts of this amendment and oppose the second part The

second part of the amendment would move offenses involving altered bearer instruments from

18



2F 1.1 to 2B5 15 which results in at least one-level increase in the offense level The

Commissions explanation for the increase is that the higher offense level reflects the lower

level of scrutiny realistically possible in transactions involving currency There has been no

showing however that the current levels of punishment are inadequate Absent such showing

there is no justification for the increase

Amendment 17

2D1.6 2E1.1 2E1.2 2E1.3

Amendment 17 would amend commentary in four guidelines -- 2D 1.6 use of

communication facility in committing drug offense and 2E 1.1 unlawful conduct relating to

racketeer influenced and corrupt organizations 2E 1.2 travel or transportation in aid of

racketeering enterprise and 2E 1.3 violent crimes in aid of racketeering activity -- to defme

the phrase offense level applicable to the underlying offense and variants of that phrase This

amendment would resolve conflict in the circuits over whether under these guidelines the term

underlying offense or variant of that term means the offense of conviction or the offense of

conviction plus relevant conduct The proposed amendment would state that the underlying

offense is determined based on the conduct of which the defendant was convicted The

amendment would also amend 2E .1 to require the application of application note of lB 1.2

when the conduct involves more than one underlying offense

This issue involves the determination of base offense level under the four affected

guidelines That kind of determination ordinarily is controlled by lB 1.2 which requires the

court to use the offense of conviction We believe the amendment resolves the split consistently

with lBl .2 determination of whether to use the first-degree or second-degree murder

19



guideline for example is based upon the offense of conviction when that choice is to be made

directly It is not clear to us why the choice between those guidelines should be based upon

relevant conduct rather than the offense of conviction when the choice of guidelines is to be

made when determining the base offense level under the four affected guidelines We support

the amendment

Amendment 18

2B1.1 2F1.1 2T1.4 2T4.1

Amendment 18 sets forth several proposed amendments involving 2B 1.1 2F 1.1

2T1 .4 and 2T4l as well as ten issues for comment The issues raised by the proposed

amendments and the issues for comment are complicated and important The Commission has

an opportunity to simplify and clarify the guidelines and to reduce unjustified sentencing

disparity Unfortunately it appears to us that the time available to the Commission this

amendment cycle is insufficient to allow the Commission to deal adequately with all of the issues

involved We therefore recommend that the Commission postpone consideration of this

amendment until the next cycle We suggest that the Commission because of the importance

complexity and extent of the changes proposed in Amendment 18 take up the amendment as

soon as feasible after completion of work on this cycles amendments

We believe that significant revisions in the fraud and theft guidelines are called for The

offense levels generated by those guidelines are to large extent driven by loss That results in

sort of accounting approach where the focus of the inquiry is to ascertain the exact amount of

loss As consequence defendants culpability gets overlooked and offense levels can be too

high for less culpable defendants even for those defendants who receive reduction for role

20



under 3B 1.2 For example the guidelines currently treat defendant who intends to cause

$1000 loss but actually causes $20000 loss the same as defendant who intends to and does

cause $20000 loss

We do not think that loss is irrelevant but rather that loss is overemphasized and needs to

be redefined The Commission in our judgment should adopt causation standard for loss

adjust loss based upon amounts that the victim has received from the defendant before discovery

of the offense and exclude consequential damages and interest from loss We also support

elimination of the more-than-minimal-planning enhancement in the fraud guideline We have in

the past support replacing that enhancement with the sophisticated planning enhancement in the

tax evasion guideline

Amendment 19

biological weapons terrorism

Part

Part of Amendment 19 invites comment on how to amend the guidelines in response to

sections 511 and 521 of the Antiterrorism and Effective Death Penalty Act of 1996 Pub No

104-132 Section 511 of the Act revises 18 U.S.C 175 prohibitions with respect to biological

weapons to include attempts and conspiracies Section 521 creates new offense 18 U.S.C

2332c to prohibit the use of chemical weapons The maximum penalty for this new offense is

life or if death results death

We suggest that the Commission refrain from creating new guideline to cover the new

offenses Those offenses are unlikely to occur with any frequency and when they do occur they

21



can be sentenced using the most analogous guideline 2X5.1 If the offense involved

terrorism an adjustment under 3A 1.4 terrorism would be available

Part

Part of Amendment 19 invites comment in response to section 702 of the Antiterrorism

and Effective Death Penalty Act of 1996 Pub No 104-132 Section 702 creates new

offense 18 U.S.C 2332b prohibiting acts of terrorism transcending national boundaries

The amendment seeks comment on how to amend the guidelines to cover violations of 18 U.S.C

2332b

We recommend that violations of 18 U.S.C 2332b be addressed by the guideline

applicable to the underlying offense and when appropriate an adjustment under 3A1 .4

terrorism

Amendment 20

2X3.l2X4.1

Part One

Amendment 20 consists of three parts The first part of the amendment would revise the

commentary in 2X3.l accessory after the fact to explain what is meant by the term

underlying offense when the appliÆation of 2X3 results from cross-reference or

instruction from another chapter two guideline The amended commentary would state that the

underlying offense is the offense determined by that cross reference or instruction For

example the cross reference in 2J1 .2 obstruction ofjustice states if the offense involved

obstructing the investigation or prosecution of criminal offense apply 2X3.1 Accessory

After the Fact in respect to that criminal offense if the resulting offense level is greater than that
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determined above If the defendant obstructed the investigation of drug trafficking offense

then under the proposed amendment to 2X3.l the underlying offense would refer to the drug

trafficking offense not to the obstruction of justice offense We do not oppose the amendment

in part

Part Two

The second part of the amendment would revise the commentary in 2X3.l and 2X4.l

misprision of felony to clarify that when guideline for the underlying offense has alternative

base offense levels the calculation of the offense level base offense level specific offense

characteristics and cross references is determined based on conduct that was known or

reasonably should have been known by the defendant The proposed commentary will make

clear that consistent with application note 10 of 1.3 the selection of the base offense level

must be based on the defendants knowledge of the conduct involved We support the

amendments in part two

Part Three

The third part of the amendment would revise the commentary in 2X3.1 and 2X4.1 to

state that when determining the offense level of the underlying offense the term the

defendant means the defendant who committed the underlying offense We do not oppose the

amendment in part three

Amendment 21

Ch part Introduction 3B1.1

Introductory Comments

The Commission has been looking at 3B .1 for several years but has only amended it
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twice The first amendment effective November 1991 excluded undercover law enforcement

personnel from the definition of the term participant U.S.S.G App amend 414 The

second amendment effective November 1993 added current application note to resolve

conflict in the circuits over whether an upward departure was possible based upon defendants

management of the property assets or activities of criminal organization U.S.S.G App

amend 500 The Commission has not otherwise altered the guideline or its commentary

We believe that the current guideline operates reasonably well but has two shortcomings

The principal shortcoming concerns the use of the term otherwise extensive in subsections

and The Commission has not defined that term and it is difficult to imagine how the

extensiveness necessary for the enhancement can exist in an organization with fewer than five

participants Ironically none of the proposals in amendment 21 address that problem Deletion

of the term otherwise extensive would bring clarity to the guideline and forestall litigation We

recommend that the Commission delete otherwise extensive in subsections and

The second shortcoming is the possibility of anomalous results Under the present

guideline defendant who manages or supervises one other person in five-participant offense

receives three-level enhancement while defendant who organizes four-participant offense

receives two-level enhancement We do not know the frequency with which anomalous results

occur

Part

Part of amendment 21 would revise the introductory commentary to chapter three part

We do not oppose part of the amendment although we believe that the revisions are

unnecessary and repetitive
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PartB

Part of amendment 21 would sets forth three options for revising 3B 1.1 Options one

and two would modify the current guideline and there are elements common to both of those

options such as definitions of organizer leader manager and supervisor Option three on the

other hand would abandon the current guideline We believe that all three options are flawed

and that the Commission should not adopt any of them at this time

Option one The most significant change made by option one is to subsection which

option one would modify to apply if the defendant was manager or supervisor of at least

other participants in the offense or in an offense that was otherwise extensive.

New subsection b1 would preclude the anomalous results mentioned above by permitting

three-level enhancement under subsection only if the defendant managed or supervised at

least other participants in the offense.5 New subsection b2 however would call

for three-level enhancement if the defendant managed or supervised only one other participant.6

Proposed application note seeks to illustrate circumstances that may warrant an upward

departure because the defendant has more culpable role in the offense but does not qualify for

an upward adjustment under 3B 1.1 Illustration carries forward language in present

51f the Commission decides to adopt this offense we believe that the number of other

participants should be four so that subsection parallels subsection

6There is drafting ambiguity in subsection b2 That subsection does not specify that

the defendant manage or supervise any participant All that is required is that the defendant be

manager or supervisor Who or what must the defendant manage or supervise Because option

one proposes to carry forward the application note that indicates that management of property

assets or activities of criminal organization constitute basis for an upward departure

proposed subsection b2 must be premised upon the defendant managing or supervising

another participant in an offense that was otherwise extensive
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application note that the Commission added effective November 1993 Illustration adds

new language that we find to be unhelpful and confusing Illustration does not provide much

concrete information that would assist court to determine if an upward departure is warranted

The operative phrase is functions at relatively high level The note does not indicate what

sort of conduct constitutes functioning at relatively high level How can defendant function

at relatively high level without managing or supervising at least one other participant -- which

results in two-level enhancement under proposed subsection b2 -- or without exercising

management responsibility over the property assets or activities of criminal organization --

which current application note and proposed application note 4A already indicate is basis

for departing upward

Option two Option two deletes present subsection redesignates present subsection

as new subsection and adds an undesignated provision stating that in cases falling

between and increase by levels The undesignated provision works at least

theoretically for organizers or leaders but not even theoretically for managers or supervisors

Organizers and leaders receive four-level enhancement under subsection if the offense

involved at least four other participants or was otherwise extensive and two-level enhancement

under subsection if there was one other participant There is therefore between offenses

involving two or three other participants There is however no between for managers and

supervisors because the guideline as amended would provide only one enhancement for

managers and supervisors

Option two also adds an application note to illustrate circumstances that may warrant an

upward departure because the defendant has more culpable role in the offense but does not
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qualify for an upward adjustment under 3B 1.1 The new application note is identical to and

has the same problems as the new application note that option one would add

Option three Option three would scrap the present guideline in favor of new approach

The new guideline would ask the sentencing court to determine first whether the defendant was

substantially more culpable participant If the court found the defendant to be such then the

court would decide if the defendant had major aggravating role in large-scale

offense requiring four-level enhancement or lesser aggravating role in the offense

requiring two-level enhancement The term large-scale offense if used would be defmed as

an offense that involves at least five participants including the defendant or an offense that

involves at least two participants including the defendant and is otherwise extensive If large-

scale offense is not used it is not clear whether the new guideline would call for an

enhancement for any offense or whether at least one other participant would be required.7

Amendment 22

3B1.2

Introductory Comments

Amendment 22 has two parts Part would amend 3B 1.2 to clarif the operation of

7Neither the proposed guideline nor the proposed commentary expressly provides that

there be at least one other participant but that would seem to be implied by proposed application

note which states that for the four-level enhancement to apply the defendant must be

substantially more culpable participant. That could mean substantially more culpable than

the other participants in the offense Proposed application note however introduces some

ambiguity That proposed application note contains bracketed language indicating that the court

can compare the conduct of the defendant to the conduct of an average participant in an offense

of the same type and scope That comparison could conceivably result in an enhancement for

defendant who was the only participant in the offense If the Commission decides to proceed

with option three we recommend that the Commission clarify whether another participant is

required for the two-level enhancement
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the mitigating role adjustment in 3B 1.2. Part invites comment on several matters

Part

The explanation of Part of the amendment sets forth ten ways in which Part clarifies

the operation of the mitigating role guideline We support some of the proposed changes and

oppose some

The first clarification identified in the explanation would standardize terminology

changing criminal activity to offense We do not oppose that cosmetic change

The second clarification concerns the three-level reduction for defendant whose role

was less than minor but more than minimal The explanation suggests that this reduction does

not provide meaningfully distinct category and is unnecessary in view of the overlapping

ranges feature of the Sentencing Table The latter reason is nonsensical -- while ranges for

adjacent offense levels overlap the range applicable to the lower offense level will authorize

lower sentence than the range applicable to the higher offense level The Commission uses

intermediate levels in number of situations such as in 3B 1.1 However only one of the three

options in Amendment 21 for revising that guideline would delete that intermediate adjustment

If the overlapping range justification were to be applied consistently all three options should

delete the intermediate adjustment.8 We do not agree with the view that the intermediate

category is not meaningfully distinct The key concepts of this guideline presently are defined

in rather subjective way The existence of the intermediate adjustment provides the sentencing

8The explanation of Amendment 21 does not indicate reason for deleting the

intermediate adjustment of 3B 1.1
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court with continuum along which to place the defendant.9 We oppose deleting the

intermediate adjustment

The third clarification identified in the explanation is the addition of common

umbrella definition for mitigating role which should assist the court in distinguishing

mitigating role defendants from those who receive an aggravating or no role adjustment That

explanation however masks significant change in policy that makes it more difficult to find

that defendant is entitled to two-level reduction

Application note presently states that defendant to qualify for two-level reduction

must be participant who is less culpable than most other participants. The language

proposed in Part would require for the two-level reduction that the defendant be

substantially less culpable participant emphasis added No reason has been given for the

change in policy We believe that the present standard is the appropriate standard so we oppose

this revision of 3Bl .2

The fourth clarification is to delete overly-restrictive commentary and replace that

commentary with non-exhaustive list of typical characteristics associated with minimal role.

We do not oppose this change

The fifth clarification is that somewhat more helpful but still flexible defmition of

9The Commissions proposal later in Amendment 21 to add more objective elements only

underscores the purpose served by the intermediate adjustment Under the proposal to receive

four-level reduction defendant must typically possess five characteristics To receive two

level reduction the proposal requires that defendant possess some of those characteristics

some being less than most we assume two of the five would suffice The intermediate level

would permit three-level reduction for defendant who possessed four of the five

characteristics
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minor role is provided Again we oppose raising the standard for two-level reduction We

also do not find the statement that minor participant typically possess some of the

characteristics associated with minimal role improves the clarity of the guideline We believe

that current application note adequately explains what is required for two-level adjustment

The sixth clarification is the addition of language to reflect the Commissions intention

that district court assessments of mitigating role should be reviewed deferentially We do not

see need for such language Adding such language here suggests that in other guidelines

without such language the Commission intends that there be greater appellate scrutiny

The seventh clarification is the resolution of circuit conflict over whether the mitigating

role adjustment should be applied based upon relevant conduct or upon comparing defendants

conduct to hypothetical average defendant The proposed language calls for the sentencing

court to look at relevant conduct Bracketed language states that the court may wish to

compare the defendants conduct with the conduct of an average participant in an offense of the

same type and scope We support addressing the matter but we think that the proposed

language needs to be revised The structure of the proposed new application note suggests that

the sentencing court should first decide whether the defendant qualifies for reduction by

looking to relevant conduct If after that analysis the court cannot conclude that the defendant

is entitled to the adjustment or is entitled to two- or three-level adjustment the court may then

compare the defendants conduct to that of an average participant in an offense of the same type

and scope The result of that comparison can be beneficial to the defendant increasing two- or

three-level reduction or taking two-level reduction when the relevant conduct analysis does not

call for any reduction The result of such comparison could not be to take away or diminish
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the amount of the reduction We believe that the proposal should be modified to spell out this

intention more clearly Further we believe that the use of the phrase may wish is ill-advised

That phrase authorizes but does not require the court to consider comparable offenses The

result can only be disparity as some courts will accept the invitation to consider comparable

offenses and other courts will not

The eighth clarification would add language to address the burden of persuasion in

conmion-sense fashion consistent with the overall guidelines structure We do not oppose

adding language stating that the defendant has the burden of persuasion We suggest however

that this sentence be deleted As with any other factual issue the court in weighing the totality

of the circumstances is not required to find based solely on the defendants bare assertion that

such role adjustment is warranted Nothing anywhere in the guidelines suggests that the judge

is required to make any finding based solely on the defendants bare assertion The proposed

sentence seems to be gratuitous criticism of judicial fact-finding ability

The ninth clarification would resolve circuit conflict concerning whether sentencing

court by analogy to mitigating role can depart downward when defendant is directed to some

extent by another who is not criminally responsible participant We fmd the proposed language

appropriately resolves the matter and we support its promulgation

The tenth clarification would delete the background commentary as largely redundant

and unnecessary We do not oppose deleting the background note

Part

Part invites comment on three issues First part seeks comment on whether the

Commission should amend the guidelines to provide single guideline to encompass
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adjustments for both mitigating and aggravating role We think it worthwhile to attempt to draft

such guideline

Second part seeks comment on characteristics that reliably distinguish among

aggravating role adjustments as well as those characteristics that reliably distinguish defendants

with an aggravating role from those warranting no role adjustment or mitigating role

adjustment Part also requests comment on characteristics that distinguish defendants with

mitigating role from defendants with no such role and that distinguish between minor and

minima roles We believe that it is unwise for the Commission to attempt to set forth

complete list of such characteristics As an amendment under part would make clear whether

defendant qualifies for mitigating role adjustment depends upon the totality of the relevant

circumstances Indicating what some of those circumstances are by way of illustration is helpful

lengthy list however suggests completeness and may discourage thoughtful analysis

Finally part invites comment on whether the guidelines should expressly state whether

couriers or mules should receive mitigating role adjustment One of the major failings of

the current guidelines is that offense levels for couriers and mules are too high Couriers and

mules frequently are citizens of other countries with depressed economies The lure of quick and

apparently-easy money tempts many whose present is bleak and whose future is dismal The

unpleasant fact is that there is no shortage of people whose lot in life makes bringing drugs into

the United States for fee an attractive proposition The work requires no great skill or

preparation anybody can do it Even life imprisonment for couriers and mules would not

appreciably diminish the supply of people willing to be couriers and mules In short the war on

drugs cannot be won by locking up for long periods of time people who serve as couriers and
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mules We believe that 3B 1.2 should provide that couriers and mules receive four-level

reduction Most couriers and mules possess the five characteristics of minimal participation that

the amendment in Part identifies -- they generally are unaware of the scope and structure of the

drug operation of the identity of participants other than the person who recruited them or another

courier or mule traveling with them they perform unsophisticated tasks they have no material

decision-making authority they have no supervisory responsibility and they receive small

compensation in relation to the street-value of what they bring in

Amendment 23

3C1.1

Amendment 23 has four parts The first part seeks to resolve conflict among the

circuits over the appropriate burden of persuasion when 3C1.l is applied based on the alleged

perjury of defendant Sometimes clear and convincing evidence standard is used and

sometimes preponderance of evidence standard is used The first part of Amendment 23 would

signal preference for the preponderance standard by deleting part of the last sentence of

application note the part stating such testimony should be evaluated in light most favorable

to the defendant We oppose this part of Amendment 23 because we believe that clear and

convincing evidence standard is the more appropriate standard

Penalizing defendant for what the defendant says at trial deters defendants from

testifying on their own behalf because they fear that what they say could if they are convicted

increase their sentence We recognize that there is no constitutional right to lie but as Justice

Stewart has observed there can be chilling effect on the exercise of the right to testify because

of defendants rational fear that his truthftil testimony will be perceived as false United
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States Grayson 438 U.S 41 57 98 S.Ct 2610 2619 1978 Stewartj dissenting

Applying the obstruction enhancement routinely whenever defendant has testified and been

convicted would tend to discourage defendants from testifying

The current language in application note is intended to preclude that sort of occurrence

The commentary seeks to induce caution in applying the obstruction enhancement based upon

what the defendant has said The Supreme Court in United States Dunnigan U.S 113

S.Ct 1111 1993 endorsed cautious approach while upholding application of the obstruction

enhancement based upon defendants perjury at trial The Court stated that when application of

the enhancement based upon defendants testimony is challenged the sentencing court must

review the evidence and make independent findings necessary to establish willful impediment

to or an obstruction of justice or an attempt to do the same under perjury definition requiring

false testimony concerning material matter U.S at 113 S.Ct at 1117 is preferable

for district court to address each element of the alleged perjury in separate and clear finding

Requiring separate findings on each element of the enhancement helps prevent routine

application of 3C1.1 whenever defendant testifies and is convicted That alone in our

judgment is not sufficient Therefore we recommend that the last sentence of application note

be revised to read To base the application of this provision on the defendants alleged false

testimony or statements the court must find by clear and convincing evidence that the

testimony or statements were false and pertained to material matter and the

defendant acted with the willful intent to provide false information rather than as result of

faulty memory mistake confijsion or other similar reason
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The second part of Amendment 23 would delete part of application note 3I as

unnecessary We support this part of the amendment

The third part of the amendment would add language to application note to clarify the

meaning of the phrase absent separate count of conviction We believe that this part of the

amendment improves application note and we support it

The fourth part of Amendment 23 would modify and move part of application note into

new application note We support this part of the amendment

Amendment 24

3E1.1

Amendment 24 would amend 3E1.1 acceptance of responsibility to revise the

requirements for receiving two-level reduction under subsection and also would change the

requirements for receiving an additional one-level reduction We oppose the amendment

The proposed amendment confuses and complicates 3E 1.1 It injects subjective terms

such as extraordinary into the guideline thereby assuring frequent litigation The term

extraordinary has traditionally been used in the context of departures adding further confusion

to this guideline Proposed new commentary suggests that meetings with probation officers are

required if defendant is to receive the full benefit of the adjustment Such requirement would

be wholly inappropriate in myriad of circumstances and would burden defendants and defense

counsel unnecessarily By suggesting that defendant must provide criminal history information

to receive the fill benefit of the adjustment the proposed commentary would interfere with the

fundamental requirement that sentencing enhancements must be proved by the government

Further this requirement would interfere with defendants constitutional right to effective
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assistance of counsel No lawyer should advise client to discuss matters that will necessarily

increase his or her sentence Moreover as discussed below this amendment would penalize

defendants especially poorly educated defendants who do not fully understand the details of

their criminal history Stated simply the proposed commentary has little if anything to do with

the concept of acceptance of responsibility

We have in the past encouraged the Commission to revise 3E1 .1 to provide standard

reduction for defendant who pleads guilty Indeed in 1990 the Commission amended 3E1.l

to make clear the significance of guilty plea in assessing defendants acceptance of

responsibility U.S.S.G App amend 351 Even after the amendment this guideline has

provoked significant number of appeals Instead of simplifying 3E 1.1 however the

proposed amendment would make it harder for court to assess whether defendant has

accepted responsibility To warrant two-level reduction the amendment would impose an

additional requirement that the defendant express his acceptance of responsibility in

sufficiently prompt manner

In the past we have encouraged the Commission to authorize the additional one-level

reduction for defendants whose offense level is below level 16 Instead of making this simple

change the proposed amendment would make application of the additional one-level reduction

more complicated The current guideline provides bright-line rule If the defendant qualifies

for two-level reduction then an additional level is deducted if the defendant with an offense

level of 16 or higher either timely provides the government complete infonnation about his

involvement in the offense or timely notifies the authorities of an intention to plead guilty The

proposed amendment would authorize an additional one-level reduction only for extraordinary
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acceptance of responsibility which would be determined based on the totality of circumstances

The proposed amendment would list factors including some that are currently listed as

considerations for granting two-level reduction that the court should consider in determining

whether an additional one-level reduction is warranted This only would transfer any difficulty in

applying the guideline from stage one the two-level reduction to stage two the additional one-

level reduction

Proposed application note 2a is particularly bothersome because it would authorize

denying defendant an additional one-level reduction for failing to provide accurate information

regarding the defendants juvenile and adult criminal record Anyone with real experience in

the criminal justice system knows that many defendants honestly do not have an accurate

understanding of the disposition of their prior cases We have often encountered defendants who

believe the charges were dismissed because they received probation or sentence of time-served

Indeed as defense attorneys we find this situation frustrating We are dften unable to advise our

clients of the implications of conviction because of the clients inaccurate understanding of his

or her record and the lack of access to an official record of defendants prior convictions

While we recognize that probation officers must receive accurate information about defendants

criminal record this information is readily available in court records We have never seen

presentence report that calculated criminal history score based on the defendants recollection

This proposed application note will only serve to penalize defendants whose memories are faulty

or whose understanding of the criminal justice system is limited The proposed test has no

bearing on defendants acceptance of responsibility for the offense



Amendment 25

3E1.1

Amendment 25 would amend the commentary to 3E 1.1 to state explicitly that the

commission of an offense while pending trial or sentencing on the instant offense whether or not

that offense is similar to the instant offense ordinarily indicates that the defendant has not

accepted responsibility for the instant offense We oppose the amendment

In 1992 the Commission amended 3E 1.1 to make clear that to qualify for reduction

the defendant must accept responsibility for the offense of conviction -- failure to admit to

relevant conduct is not grounds for denial of the reduction U.S.S.G App amend 459 Thus

the focus of the inquiry should be on whether the defendant has accepted responsibility for the

offense not whether the defendant has before sentencing successfully overcome propensity

to commit any criminal act As the Sixth Circuit stated an individual may be truly repentant for

one crime yet commit other unrelated crimes... Considering unrelated criminal conduct

unfairly penalizes defendant for criminal disposition when true remorse for specific criminal

behavior is the issue United States Morrison 983 F.2d 730 735 6k Cir 1993 Indeed

defendant who commits new offense while pending trial or sentencing already faces significant

penalties including sentence for the new conviction an increase in criminal history points and

prosecution under 18 U.S.C 3147 for committing new crime while on bail

The proposed amendment incorporates the position taken by the Fifth Circuit in United

States Watkins 911 F.2d 983 5th Cir 1990 which stated that additional criminal conduct

unrelated to the offense may provide grounds for denying credit for acceptance of responsibility

Watkins however was decided when credit for acceptance of responsibility required

defendant to accept responsibility for his criminal conduct U.S .S.G 3E 1.1 Nov 1989
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After the Watkins-decision the Commission promulgated amendments 351 and 459 to make

clear that the defendant need accept responsibility only for the offense of conviction To act

consistently with the promulgation of amendments 351 and 459 the Commission should not

promulgate the proposed amendment

Amendment 26

3E1.1

Amendment 26 would revise 3E 1.1 by deleting the requirement in subsection that

limits the additional one-level reduction to defendants with an offense level of 16 or higher We

support this amendment defendant who meets the criteria under 3E1 .1b should not be

denied the reduction simply because the defendant failed to commit an offense serious enough to

warrant an offense level of 16 It makes little sense to reward more serious offenders with

reduction while denying less culpable defendants -- those less likely to commit another crime

any incentive to do more than minimally required to receive two-level reduction

Amendment 27

4B1.1 4B1.2

Introductory Commentary

Amendment 27 seeks to expand the scope of the career offender guideline We think

expanding the scope of that guideline is inconsistent with the central purposes of the Sentencing

Reform Act of 1984 and we urge the Commission to take cautious approach to expanding the

career offender guideline

The Sentencing Reform Act of 1984 seeks to bring about more equitable sentencing

system by requiring judges to impose sentences called for by the guidelines unless the guidelines

fail adequately to account for significant factor that warrants sentence different from that
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called for by the guidelines Congress directed the Commission to base those guidelines upon two

primary factors -- the nature and circumstances of the offense see 28 U.S.C 994c and the

history and characteristics of the defendant see 28 U.S.C 994d

The Commission accounts for the first factor by means of the offense level The

Commission has assigned base offense level to the offense guidelines of chapter two The

Commission directs that the base offense level be increased and occasionally reduced based

upon specific offense characteristics The specific offense characteristics permit the court to

adjust the base offense level to account for factors that took place during the offense that

aggravate or mitigate the offense Thus the base offense level for robbery is increased for such

things as whether weapon was present and if so what the weapon was and how it was used

whether anyone was injured and the extent of the injury and the amount of the loss The

adjustments of chapter three permit the court to adjust the offense level based upon factors that

can occur as part of any offense such as whether the defendant selected vulnerable victim or

played minor or minimal role in the offense The offense level in short represents the

seriousness of the offense as determined by factors particular to that offense and factors applicable

to all offenses generally

The Commission accounts for the second factor by means of the criminal history score

The Commission has drafted rules for assigning weight to various factors related to defendants

criminal history factors such as the length of sentence imposed for prior conviction and

whether the offense for which the defendant is being sentenced was committed while the

defendant was on parole or probation for another offense These rules are detailed and represent

careful effort by the Commission to determine the relative weight to assign to the defendants
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criminal record

The career offender guideline overrides all of the carefirily calibrated factors that the

Commission has used to determine the applicable guideline range The career offender guideline

is not product of the Commissions independent judgment but is the result of congressional

mandate in 28 U.S.C 994h That mandate requires sentence at or near the maximum term

authorized if the defendant is convicted of crime of violence or controlled substance offense

and has two prior convictions for such offenses The result of the Congressional mandate is that

defendant can have guideline range of say 51-63 months representing the sentencing range

that the guidelines find to be appropriate for person with the defendants criminal history

committing the particular offense for which the defendant is being sentenced If the defendant is

career offender however the guideline range becomes 210-262 months

In our judgment the Commission should seek to minimize the impact of provision that

overrides the Commissions carefully constructed rules for determining an appropriate sentencing

range The career offender guideline is crude measure of offense severity -- an offense

involving the sale of five grams of cocaine powder is treated the same as an offense involving the

importation of 500 pounds of heroin We believe that the Commission should seek to minimize

the impact of such crude and frequently inaccurate measure of punishment

Part

Part of Amendment 27 deals with whether either or both of the offenses of possessing

listed chemical with intent to manufacture controlled substance and possessing prohibited

flask with intent to manufacture controlled substance should be controlled substance offense

within the meaning of the career offender guideline We believe that neither offense should be
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classified as such

The justification for treating these two offenses as controlled substance offenses under the

career offender guideline is that these offenses are tantamount to attempting to manufacture

controlled substance Because an attempt to manufacture controlled substance is expressly

made controlled substance offense for purpose of the career offender guideline the argument

goes those two offenses should also be controlled substance offenses for that purpose

Congress however has not treated those offenses as tantamount to an attempt to

manufacture controlled substance Congress in 21 U.S.C 846 specifically provides that an

attempt to manufacture controlled substance shall be subject to the same penalties as those

prescribed for the offense the commission of which was the object of the attempt

Manufacture of controlled substance has maximum prison term of at least 20 years under 21

u.s.c 841 By contrast possession of listed chemical with intent to manufacture controlled

substance has maximum prison term often years under 21 U.S.C 841d1 and possession of

prohibited flask with intent to manufacture has maximum prison term under 21 U.S.C

843d of four years for first offense and eight years if the defendant has prior conviction for

federal drug offense

Making the possession with intent offenses subject to the career offender guideline would

likely curtail most of the utility those provisions have for plea negotiating and could result in an

increase in the number of cases taken to trial Plea agreements are beneficial to the government

and to the defendant The government obtains swift and certain conviction with minimumof

resources The defendant gets more favorable sentence than would have been imposed had the

defendant not decided to plead Both parties also give up something The government gives up
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the opportunity to-obtain .a greater sentence and the defendant gives up the possibility of gaining

an acquittal Any plea agreement is subject to judicial approval and the Commissions policy

statements in chapter six call upon the court not to accept pleas that subvert the guidelines Plea

agreements are important in system where the vast majority of cases are disposed of by the

defendant pleading guilty The Commission should not adopt rule that will inhibit legitimate

plea negotiating

If the government believes that the defendant was attempting to manufacture controlled

substance the government can charge violation of 21 U.S.C 846 If convicted defendant

with qualiing priors will then be sentenced as career offender because that offense is

controlled substance offense for the purpose of the career offender guideline We urge the

Commission not to promulgate the amendment in Part

Part

Part of amendment 27 would make number of changes to 4B 1.2 and its commentary

First part would add commentary adopting flow-through approach to determining whether

the offenses of maintaining drug house 21 U.S.C 856 and using communication device to

facilitate drug offense 21 U.S.C 843b are controlled substance offenses for the purpose

of the career offender guideline Whether those offenses are controlled substance offenses would

be determined by ascertaining whether the underlying offense -- the offense facilitated by

operating the drug house or by using the communication device -- was itself controlled

substance offense We oppose this provision of part

This provision of part would likely eliminate most of the utility those offenses have for

plea negotiating and could result in an increase in the number of cases taken to trial As we

43



indicated above plea agreements serve the interests of the government and the defendant and are

an important part of the federal criminal justice system The offense level for both the

maintaining drug house and the communications device offenses will be determined by the

quantity of drug involved so the penalties will not be minor

Part also proposes flow-through approach for the offense of carrying or using

firearm during and in relation to crime of violence or drug trafficking offense 18 U.S.C

924c section 924c offense would be crime of violence or controlled substance offense

within the meaning of the career offender guideline if the offense during and in relation to which

the firearm was carried or used is crime of violence or controlled substance offense under the

career offender guideline

section 924c offense does not fit well with the career offender guideline for technical

reasons The minimum punishment for section 924c violation is also the maximum

punishment and any section 924c sentence must run consecutively to any other sentence

imposed Those factors render immaterial whether the section 924c offense is an instant

offense of conviction under the career offender guideline -- the sentence the court must impose

will not change There will be an impact however if the section 924c offense constitutes

prior conviction for crime of violence or controlled substance offense under the career

offender guideline One impact is that an offense of which the defendant has been acquitted can

become prior conviction for purposes of the career offender guideline defendant can be

convicted under section 924c and acquitted of the underlying offense drug trafficking for

example If flow-through approach is taken with regard to section 924c then the drug

trafficking of which the defendant was acquitted becomes the basis for fmding that the defendant
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is career offender We oppose this aspect of Part

Part also makes minor revisions in what is now 4B 1.22 and application note We

do not oppose this aspect of Part

Amendment 28

resolving circuit court conflicts

Introductory Comments

Amendment 28 contains fifteen issues for comment each inviting comment upon whether

and in what manner the Commission should resolve circuit conflict We believe it appropriate

for the Commission to resolve circuit conflict concerning what guideline policy statement or

commentary is intended to mean The Commission as the author of the guidelines is in the best

position to state what provision of the guidelines was intended to mean The Commission

however was not established to be super court of appeals to review circuit sentencing decisions

nor was it established to render advisory opinions on matters of constitutional law

The circuit conflicts are presented as issues for comment rather than as proposed language

to be added to guidelines or commentary We believe that at this juncture the Commission

should limit itself to determining if the Commission believes that conflict exists that merits

resolution If the Commission so determines then proposed language should be developed to

address the matter and published for public comment during the 1998 or later amendment cycle

With that in mind we offer the following comments

Part One

Part one of Amendment 28 inquires about whether an upward departure may be based on

dismissed or uncharged conduct that is related to the offense of conviction but is not relevant

conduct citing three cases This statement of the issue suggests that the answer is in the
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affirmative Under 18 U.S.C 3661 No limitation shall be placed on the information

concerning the background character and conduct of person convicted of an offense which

court of the United States may receive and consider for the purpose of imposing an appropriate

sentence The Commission in 114 has interpreted this language to mean that the sentencing

court can consider factor related to defendants conduct that is not accounted for in the

calculation of the guideline range when the court is deciding whether to depart If that is so then

court can consider dismissed or uncharged conduct related to the offense of conviction but not

constituting relevant conduct under lB 1.3

The mailer is not quite so simple however because of the impact of plea negotiating In

United States Thomas 961 F.2d 1110 3d Cir 1992 one of the cases cited in the issue for

comment the defendant convicted felon had purchased five firearms after falsely completing

the AT forms required to purchase the weapons Under plea agreement defendant pleaded

guilty to four counts of making false statements in connection with the purchase of firearm in

return for the governments agreement not to charge the defendant with being felon in

possession of firearm conviction of which would have called for mandatory minimum prison

term of 15 years The district court departed upward for several reasons related to the adequacy of

defendants criminal history category On appeal the government suggested that different basis

supported the departure namely that defendant could have been charged with possession of

firearm by convicted felon j4 at 1119 The Third Circuit rejected this suggestion pointing

out that there is major difference between saying that could have been charged with

possession of firearm and his actually having been charged and convicted of this offense at

1121 dictates that the government not be allowed to bring the firearm possession
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crime through the -back door in the sentencing phase when it had previously chosen not to bring

it through the front door in the charging phase 14

We agree with the court and believe that the guidelines should impose on the government

an obligation to abide by the letter and spirit of plea agreements by providing that if there is plea

agreement the government cannot seek an upward departure unless the government expressly has

reserved that right as part of the plea agreement

Part Two

Part two of the amendment inquires whether information provided in connection with an

agreement under lB 1.8 may be placed in the presentence report or used to affect conditions

of confinement citing three cases We believe that this matter is not appropriate for Commission

aºtion

In the Eighth Circuit case cited in the issue for comment the court concluded that

once the United States has agreed to grant of immunity and the

would-be defendant has testified that testimony is useless against

the testifier and it may not be used to affect subsequent sentence

of the testifier or allowed to affect conditions and terms of

confmement The Fifth Amendment to the Constitution see

Kastigarv United States 406 U.S 44192 S.Ct 165332 L.Ed.2d

212 1972 and the Sentencing Guidelines lB 1.8 App

require no less

United States Abanatha 999 F.2d 1246 1249 8th Cir 1993 The Commission has no

authority to overturn the Eighth Circuits interpretation of the Fifth Amendment

Part Three

Part three of Amendment 28 inquires whether drug quantities possessed for personal use

should be aggregated with quantities distributed or possessed with intent to distribute We

believe that the Commission should address the matter
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In our judgment drugs intended for personal use should not be counted when calculating

the offense level of defendant being sentenced for drug trafficking Only those quantities with

which defendant intends to traffick should be counted in establishing the base offense level for

drug trafficking offenses under the drug trafficking guideline 2D 1.1 First counting quantities

of drugs possessed for personal use as distribution quantities is inconsistent with the statutory

language of title 21 United States Code Under 21 U.S.C 841al for example it is

unlawful knowingly or intentionally to manufacture distribute or dispense or possess with

intent to manufacture distribute or dispense controlled substance quantity that is

possessed for personal use is not possessed with the intent to manufacture distribute or

dispense personal-use quantity therefore cannot logically be said to have been involved in

the trafficking offense Including person use quantities in short will overstate the seriousness of

the drug trafficking offense

Second including personal-use quantities in the calculation of trafficking quantities is

inconsistent with the distinct penalty scheme that Congress has established in title 21 United

States Code Congress created different penalties for trafficking offenses and simple possession

offenses Trafficking offenses are major felonies carrying maximum of life imprisonment

Simple possession offenses are misdemeanors under 21 U.S.C 844a with maximum prison

term of one year although repeat offenders can receive felony prison term of up to three years

The Commission has adopted this distinction for calculating the offense level for drug offenses

under the guidelines For trafficking offenses 2D 1.1 provides range of base offense levels

1021 U.S.C 844a has created an irrebuttable presumption that possession of more than

five grams of crack is the equivalent of possession with intent to distribute Consequently this

rationale would not apply to simple possession of more than five grams of crack
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from six to 38 depending on the quantity and type of controlled substance involved in the

offenses For these misdemeanor offenses 212.1 designates base offense level of eight six

or four depending on the type of controlled substance involved The quantity of drugs possessed

does not increase the base offense level Thus including personal-use quantities will over-punish

simple possession

In rejecting rule that would have included personal-use quantities in the calculation of

distribution quantities the court in United States Rodriguez-Sanchez 23 F.3d 1488 1496 9th

Cir 1994 explained that

Such rule would thwart the intent to punish distributors more

harshly than consumers of drugs and to make sentence proportional

to the amount of harm to society represented by the quantity of

drugs to be distributed

This reasoning is more persuasive than that of United States Innamorati 996 F.2d 456 492 1st

Cir 1993 which explained its holding by stating that the defendants purchases for personal use

are relevant in determining the quantity of drugs that the defendant knew were distributed by the

conspiracy Because knowledge of the scope of conspiracy is not alone sufficient to hold

person liable under relevant conduct theories this rationale is suspect lBl.3 comment

n.2 With respect to offenses involving contraband including controlled substances the

defendant is accountable for all quantities of contraband with which he was directly involved and

in the case of jointly undertaken criminal activity all reasonably foreseeable quantities of

contraband that were within the scope of the criminal activity that he jointly undertook. It does

not follow that by purchasing drugs one undertakes to distribute them as part of conspiracy CL

United States Tones 53 F.3d 1129 1143 10th Cir 1995 buyer-seller relationship does not

establish supervisory-relationship with the buyer
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Part Four

Part four of the amendment inquires whether federal prison camp is similarfacility

under 2P 1.1 b3 We believe that the Commission should address the matter

Subsection b2 of 2P .1 authorizes seven- or five-level reduction in the offense

level depending on the base offense level used if defendant escapes from non-secure custody

and returns within 96 hours If that reduction is not applicable subsection b3 of that guideline

authorizes lesser reduction four or two levels depending on the base offense level used if the

defendant escaped from the non-secure custody of community corrections center community

treatment center halfway house or similar facility Subsections b2 and were

drafted at different times The former was part of the guideline as originally drafted and the

latter was added effective November 1990 see U.S.S.G App amend 341

There is nothing in the explanation of the 1990 amendment that added subsection b3 to

indicate whether the Commission by using different phrase intended to make subsection b3

apply to fewer institutions than subsection b2 There is no apparent policy reason to do so

prison camp for example meets the definition of non-secure custody in application note to

2P 1.1 2P 1.1 comment citing as an example of non-secure custody work detail

outside the security perimeter of an institution defendant who walks away from such camp

and returns within 96 hours is entitled to seven- or five-level reduction There would seem to be

no good reason to deny defendant who walks away from such camp and returns 100 hours

later the lesser reduction of subsection b3 We recommend that the Commission amend

subsection b3 to delete the non-secure custody of conimunity corrections center community

treatment center halfway house or similar facility and insert in lieu non-secure custody
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Part Fiyç

Part five of Amendment 28 inquires whether the 2-level enhancement at 2F 1.1 b3A
requires that the defendant misrepresent his authority to act on behalf of charitable or

governmental organization Application note to 2F 1.1 sets forth examples of conduct to

which 2F1.1 b3A should apply

Examples of conduct to which this factor applies would include

group of defendants who solicit contributions to non-existent

famine relief organization by mail defendant who diverts

donations for religiously affiliated school by telephone

solicitations to church members in which the defendant falsely

claims to be find-raiser for the school or defendant who poses

as federal collection agent in order to collect delinquent student

loan

U.S.S.G 2F1.l comment n.4 The background commentary explains the purpose behind the

enhancement

Use of false pretenses involving charitable causes and government

agencies enhances the sentences of defendants who take advantage

of victims trust in government or law enforcement agencies or theft

generosity and charitable motives Taking advantage of victims

self-interest does not mitigate the seriousness of fraudulent conduct

However defendants who exploit victims charitable impulses or

trust in government create particular social harm

U.S.S.G 2F1.1 comment backgd

Very few appellate court opinions address the application of 2F 1.1 b3A and the

United States Ferrera F.3d ____ 1997 WL 76147 7th Cir Feb 24 1997
United States Vili No 94-10511 1995 WL 267554 9th Cir May 1995 unpublished

United States Frazier 53 F-3d 110510th Cir 1995 United States Fletcher No 93-505 15

1995 WL 77416 9th Cir Feb 24 1995 unpublished United States Lilly 37 F.3d 1222 7th

Cir 1994 United States Echevarria 33 F.3d 175 2d Cir 1994 United States Marcum 16

F.3d 599 4th Cir 1994 United States Hall 996 F.2d 284 11th Cir 1993 United States

Starr 986 F.2d 281 8th Cir 1993 United States Penrod No 91-30373 1992 WL 98770 9th

Cir May 1992 unpublished United States OBrien No 91-1181 1991 WL 270121 6th
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the vast majority pf them involve defendants who claimed to hold position within the

organization they purportedly represented Only three cases seem to have involved Uefendants

who actually held position within the organizations United States Frazier 53 F.3d 1105

10th Cir 1995 president of nonprofit organization serving American Indians who used federal

money meant for job training to buy computers for organization enhancement does not apply

United States Lilly 37 F.3d 1222 7th Cir 1994 church pastor who told investors their money

would go toward improvement of church facilities but used money for personal expenses

enhancement applies United States Marcum 16 F.3d 599 4th Cir 1994 president of

charitable organization that ran bingo games to benefit the organization who used some of bingo

proceeds for personal use enhancement applies

To the extent there is split among the circuits over this enhancement it is between

Frazier on the one hand and Lilly and Marcum on the other However the Lilly and Marcum

opinions affirm the application of 2F 1.1 b3 to the appellants cases with practically no

discussion of the propriety of that application Thus the real split lies within the Frazier opinion

where two judges found that the phrase acting on behalf of an organization requires defendant

to state that he or she holds position in the organization he or she represents and one judge in

dissent who concluded that the enhancement applies when defendant claims simply to be acting

in the interest of the organization Further the majority in Frazier relied on the fact that the

defendant made misrepresentations to the federal government not the general public as in

Marcum and Lilly That is the defendant in Frazier did not take advantage of anyones charitable

impulses or trust in government fact ignored by the dissent In addition the defendant in

Cir Dec 13 1991 unpublished United States Bakhtiari 913 F.2d 1053 2d Cir 1990
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Frazier did not realize any personal gain from the misrepresentation again unlike the defendants

in Marcum and Lilly On this basis the result in Fraziç is perfectly consistent with the result in

Marcum and Lilly

We suggest that the Commission clarify the meaning of the phrase acting on behalf of

by adding to application note of 2F 1.1 new second sentence stating In order for subsection

b3A to apply defendant must misrepresent that he or she holds position in an

organization or agency specified in that subsection Such requirement comports with the

ordinary meaning of on behalf of and with the examples set forth in application note

Part Six

Part six of the amendment inquires whether victim of the offense under 3A 1.1 refers

only to victim of the offense of conviction or to victim of any relevant conduct The Second and

Fifth Circuits have interpreted the phrase victim of the offense to include victim of any

relevant conduct The First and Sixth Circuits have interpreted the phrase to refer only to the

victim of th offense of conviction We believe that latter interpretation is better and suggest that

the Commission amend 3A 1.1 to specify that result

We also suggest that 3Al .1 be amended to provide that the enhancement applies if the

offense of conviction was motivated by the victims vulnerable status Thus we propose that

3A 1.1b be amended to require two-level enhancement if the victim of the offense of

conviction was unusually vulnerable due to age or physical or mental condition or was otherwise

particularly susceptible to the criminal conduct and the offense of conviction was motivated by

the victims unusual vulnerability This would conform the enhancement in 3Al .1 with the

enhancement in 3Al.2 official victim which requires that the offense of conviction be
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motivated by the victims status as government officer or employee or member of the

immediate family of government officer or employee U.S.S.G 3A1.2b and

comment

Part Seven

Part seven of Amendment 28 inquires whether defendants failure to admit to use of

controlled substance amounts to wiliflul and material obstruction ofjustice under 3C 1.1 We

believe that defendants failure to admit to using illegal drugs should not be grounds for an

enhancement for obstruction of justice

In United States Thompson 944 F.2d 1331 1348 7th Cir 1991 crt denied 502 U.S

1097 1992 the Seventh Circuit held that the adjustment for obstruction of justice cannot apply

to defendants who simply exercise their constitutional right to refrain from incriminating

themselves to authorities by denying wrongdoing The defendants in Thompson had denied

using cocaine while on ball during their trial In support of the decision the Seventh Circuit

noted that the obstruction ofjustice guideline had been amended to make clear that

defendants denial of guilt other than denial of guilt under oath that constitutes perjury refusal

to admit guilt or provide information to probation officer or refusal to enter plea of guilty is

not basis for application of this provision U.S.S.G 3C1.l comment n.1 The Third

Circuit in United States Belletiere 971 F.2d 961 968 3d Cir 1992 added further that the

defendants misstatementsabout using drugs had nothing to do with the offenses for which he

was convicted the statements were not material and routine drug tests easily reveal whether

person on bail is using drugs Indeed in Belletiere the defendants ball was revoked as separate

punishment for his use of drugs
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The Seventh Circuits interpretation of 3C 1.1 makes sense and avoids conflict with the

constitutional protection against self-incrimination defendant should not be required to

provide incriminating information beyond the offense of conviction to avoid an enhancement for

obstruction ofjustice Indeed the Fifth Amendment implications of this matter echo issues raised

by interpretations of the guideline for acceptance of responsibility before 3E 1.1 was amended in

1992 to require defendant to accept responsibility for the offense of conviction only

To require defendant to accept responsibility for crimes other than

those to which he has pled guilty or of which he has been found

guilty in effect forces defendants to choose between incriminating

themselves as to conduct for which they have not been immunized

or forfeiting substantial reductions in their sentences to which they

would otherwise be entitled to consideration

United States Oliveras 905 F.2d 623 628 2d Cir 1990 United States Frierson 945

F.2d 650 3d Cir 1991 United States Perez-Franco 873 F.2d 455 1St Cir 1989 To avoid

impinging on the right against self-incrimination the obstruction of justice guideline should be

amended to make clear that to avoid an enhancement defendant is not required to make self-

incriminating statements about matters unrelated to the offense of conviction

Part Eight

Part eight of the amendment inquires whether time in community treatment center is

sentence of imprisonment under 4A1.2e1 We believe that the Commission should review

the maimer in which the criminal history guidelines deal with sentences to community treatment

centers and halfway houses and other sentences involving less control over the defendant than

imprisonment involves such as sentence of home confinement

The background note to 4A 1.1 presently expresses what we think is the appropriate

policy sentence to halfway house without regard to the length of commitment is treated as
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the equivalent of sentencç of imprisonment for term of less than 60 days halfway house

sentence is of lesser order of magnitude than sentence of imprisonment for more than 60

days.2 Different considerations suggest that the Commission may want to modi the policy if

residency in halfway house occurs in conjunction with term of imprisonment For example

18 U.S.C 3624c requires to the extent practicable that defendant serve reasonable

portion of the last ten percent of term of imprisonment but not more than six months under

conditions that will afford the prisoner reasonable opportunity to adjust to and prepare for the

prisoners re-entry into the community specifically including placement in home confinement

Whether such period of home confinement should be included for purposes of calculating

criminal history points should be addressed in the guidelines directly

Part Nine

Part nine of Amendment 28 inquires whether convictions that are erased for reasons

unrelated to innocence or errors of law regardless of whether they are termed by statute as set

aside or expunged should be counted for purposes of criminal history We believe that the

Commission should review the manner in which the guidelines deal with the various types of

erased convictions that states have adopted to minimize the impact of criminal conviction In

our view the Commission should revise its policy about how to count erased convictions

At present 4A1 .2 contains an artificial distinction between convictions that are

expunged and convictions that are set aside or vacated even when the terms are in reality

2Although the background not to 4A 1.2 refers to sentence to halfway house there is

no good reason why sentence to community treatment center or similar residential facility or

sentence to home confinement should be treated differently from sentence to halfway house

The Commission in 5C 1.1e treats similarly commitment to community treatment center

halfway house similar residential facility and home confinement
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synonymous States employ different methods for setting aside certain convictions and

prohibiting or restricting the later use of such convictions States use different terms for those

methods Under 4A1 .2 however the term used is controlling If the state uses the term

expunged 4A1 .2j provides that the conviction is not counted but if instead the state uses

set aside application note 10 to 4A 1.2 provides that the conviction is counted We believe

that better policy would be to respect the state policies and count an erased conviction

whether termed expunged or set aside only if the conviction could be used under the law of

the state of conviction for the purposes of later imposing sentence

Part Ten

Part ten of the amendment inquires whether court may impose fine costs of

imprisonment under 5E1 .2c We believe that fine for the cost of imprisonment can only be

imposed if punitive fine is imposed and if the defendant has the ability to pay

The Tenth Circuit set forth the most sensible approach to determine the appropriateness of

requiring defendant to pay the cost of imprisonment in United States Labat 915 F.2d 603

0th Cir 1990 The sentencing court must impose punitive fine under 5E 1.2c using the

table in SE .2c3 unless the defendant under SE 1.20 establishes an inability to pay the

fine Once the punitive fme is imposed the defendant under 5E1.2I may be required to pay

an additional fine to cover the costs of imprisonment -- again subject to the defendants ability

to pay the additional fine as determined under 5E 1.20

We believe the Commission should amend 5El .2 to make clear that fine under

5El .2c is mandatory if the defendant has the ability to pay the fine or if fine is required by

statute and if the defendant does not have the abilityto pay fine determined under
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5E1 .2c the court may not impose fine under 5E1 .2I As the Tenth Circuit has pointed out

it makes no sense to waive the punitive fme and impose the additional fine 915 F.2d at 606

Part Eleven

Part eleven of Amendment 28 inquires whether departure above statutorily required

minimum sentence should be measured from defendants guideline range or the applicable

statutory minimum The issue arises if the top of the guideline range is less than the mandatory

minimum In such cases under 5G1.lb the mandatory minimum becomes the guideline

sentence The reverse situation arises when the bottom of the guideline range is higher than the

statutory maximum In such cases 5G1 .1a provides that the statutory maximum becomes the

guideline sentence The parallel issue in that situation is whether downward departure should

be measured from the guideline range or the applicable statutory maximum

Both 5K2.O and 4A1 .3 contemplate departures above or below the guideline range

The problem is how to reconcile the statutes and guidelines in departure situation where they

appear to be incompatible The first situation -- where the guideline range is lower than the

mandatory minimum -- provides yet another illustration of how mandatory minimums trump the

guidelines The second situation illustrates how guideline calculations can result in sentences that

are too high

We believe that this problem is worth review and suggest that the Commission study this

problem carefully to come up with suitable proposal to address the clash between the statutorily

required sentences and the procedure for guideline departures

Part Twelve

Part twelve of the amendment inquires whether the district court can depart to the career

58



offender level based on the defendants criminal history although the defendant does not

otherwise qualif5 for the career offender enhancement We oppose creating an upward departure

for pseudo-career offender

The career offender guideline exists because Congress in 28 U.S.C 994h directed the

Commission to incorporate into the guidelines recidivist provision to apply to defendants who

commit certain offenses and who have two prior convictions for specified types of offenses The

resulting career offender guideline overrides the carefully calibrated factors that the Commission

has used to determine the applicable guideline range The career offender guideline makes

irrelevant the elaborate set of rules that the Commission has crafted to calculate the seriousness of

defendants criminal history and the severity of the defendants offense. See discussion of

amendment 27 Thus guideline calculation may call for defendant to receive sentence of

51-63 months but the career offender guideline would subject that same individual to 210-262

months In addition the career offender guideline produces disparity by treating dissimilar

offenders the same For instance defendant with two prior street sales of small amount of

drugs is treated the same as defendant with two prior murders if both are sentenced as career

offender for similar offense The career offender guideline also produces disparity by treating

dissimilar offenses the same An offense involving the sale of five grams of cocaine powder is

treated the same as an offense involving the importation of 500 pounds of heroin

The career offender guideline already produces enough inequity in its treatment of

defendants who meet that guidelines criteria Encouraging departures up to the career offender

guidelines penalty level would only exacerbate the disparity Rejecting departure to the career

offender guideline the Ninth Circuit pointed out in United States Faulkner 952 F.2d 1066
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1073 9th Cir 1991

final reason for refusing to allow analogy by reference to the

career criminal provisions is that they are too blunt an instrument to

serve that purpose Unlike the ordinary criminal history provisions

they do not function as sliding scale fit for incremental

measurements Rather they function as an on/off switch Once the

prerequisites for becoming career offender are met the sentence

takes an extraordinary leap both the base offense level and the

criminal history category simultaneously increase No other

enhancement in the guidelines operates that way Sui generis

provisions by their very nature are not useful as analogues

In our view the Commission should seek to minimize rather than expand the impact of

provision that is already incompatible with the structure and purpose of the guidelines

Part Thirteen

Part thirteen of Amendment 28 inquires whether multiple criminal incidents occurring

over period of time may constitute single act of aberrant behavior warranting departura We

believe that the Commission should clarify what constitutes the basis for departure for aberrant

behavior

The present reference to aberrant behavior is in the Commissions discussion of probation

in Chapter one part A4d The Commission of course has not dealt with the single acts of

aberrant behavior that still may justify probation at higher offense levels through departures

That statement recognizes that sometimes criminal conduct is so out of character for person

that the conduct is aberrant behavior and such conduct is deserving of less punishment than

behavior that is not aberrant

The Commissions articulation of that concept however has caused some confusion over

whether the Commission literally meant that departure was possible only if the offense consisted

of one act We believe that the First Circuits analysis of the matter is correct
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We think the Commission intended the word single to refer to the

crime committed and not to the various acts involved As result

we read the Guidelines reference to single acts of aberrant

behavior to include multiple acts leading up to the commission of

crime Any other reading would produce an absurd result

District courts would be reduced to counting the number of acts

involved in the commission of crime to determine whether

departure is warranted Moreover the practical effect of such an

interpretation would be to make aberrant behavior departures

virtually unavailable to most defendants because almost every crime

involves series of criminal acts

United States Grandmaison 77 F.3d 555 563 1st Cir 1996

We suggest that the Commission delete the sentence from Chapter one part A4d

quoted above and promulgate new policy statement in Chapter five part providing that if the

offense of conviction is aberrant the court may depart The determination of whether the offense

is aberrant should consistent with Koon United States U.S 116 S.Ct 2035 1996 be

made on the basis of all of the facts and circumstances of the case

Part Fourteen

Part fourteen of the amendment inquires whether collateral consequences of defendants

conviction can be the basis of downward departure We believe the decision as to whether the

collateral consequences of conviction justif departure should be left to the determination of

the sentencing court We see no reason why the Commission should categorically exclude

consideration of Ucollatej consequences as possible basis for departure

In Koon the Supreme Court made clear that whether circumstance justifies departure

requires determination of whether the particular factor is within the heartland given all the

facts of the case Koon 116 S.Ct at 2047 The phrase collateral consequences is broad

category Conceivably there may be situations where the consequences of conviction in
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particular case make that case so unusual as to warrant departure from the otherwise applicable

guideline range The converse may also be true For instance in reviewing the facts in Koon the

Supreme Court found that the collateral employment consequences for the defendants police

officers convicted of violations under color of law were not sufficiently unusually to warrant

downward departure It is to be expected that government official would be subject to the

career-related consequences petitioners faced after violating 242 so we conclude these

consequences were adequately considered by the Commission in formulating 2H1 .4

interference with civil rights under color of law

Most of the conceivable collateral consequences of conviction are already treated as

discouraged departure factors in 5H 1.1 age 51-11.2 education and vocational skills 51-1 1.3

mental and emotional conditions 5Hl.4 physical condition 5H1.l2 employment record

5H 12 family ties and responsibilities and community ties Only in the most extraordinary

case therefore will particular collateral consequence warrant departure As pointed out in

Koon the district court is in the best position to determine whether particular case is unusual

enough to warrant downward departure

district court must make refined assessment of the many facts

bearing on the outcome informed by its vantage point and day-to

day experience in criminal sentencing Whether given factor is

present to degree not adequately considered by the commission or

whether discouraged factor nonetheless justifies departure because

it is present in some unusual or exceptional way are matters

determined in large part by comparison with the facts of other

Guidelines cases

Kon 116 S.Ct at 2046-47

We suggest that the Commission refrain from further limiting the ability of courts to

display their special competence about the ordinariness or unusualness of particular case
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Koon 116 S.Ct at 2047 citing letter from Pamela Montgomery Deputy General Counsel

United States Sentencing Commission Mar 29 1996

Part Fifteen

Part fifteen of Amendment 28 inquires whether the definition of violent offense under

5K2 13 Diminished Capacity is the same as crime of violence under 4B 1.2 This matter

was before the Commission during the 1994 cycle but the Commission at that time decided not to

act

Section5K2.13 p.s provides that defendant who at the time of the offense had

significantly reduced mental capacity not resulting from voluntary use of drugs or other

intoxicants could receive departure sentence but only ifthe offense of conviction was for

non-violent offense The Commission in 5K2 13 regrettably introduced new term into

guidelines lexicon non-violent offense and predictably there has been litigation about what

that term encompasses We believe that the Commission should clarify the policy statement

We recommend that the policy statement be revised to read as follows The court may

sentence below the authorized guideline range if the defendant at the time of the offense of

conviction had significantly reduced mental capacity that did not result from voluntary use of

drugs or other intoxicants We believe that diminished capacity makes defendant less culpable

than other defendants who commit the same offense whether that offense is fraud or bank

robbery If departure is warranted when the offense does not involve violence and we believe

that it is warranted if the defendant acted with diminished capacity then departure is also

warranted when the offense does involve violence We would expect that departures for

defendants who commit violent offenses would be less frequent than for defendants who commit
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nonviolent offenses and we would also expect that the extent of departure for defendants who

commit violent offenses would tend to be less than for defendants who commit nonviolent

offenses Public safety is protected by the requirement in 18 USC 3553a that when

imposing sentence the court consider the nature and circumstances of the offense and the history

and characteristics of the defendant We believe that federal judges can be trusted to make

departure determinations under such standard in responsible manner

Amendment 29

5B1.3 SB1.4 p.s 5D1.3 SD1.3

Part

Part of Amendment 29 would revise SB 1.3 conditions of probation SB 1.4 p.s

recommended conditions of probation and supervised release SD 1.3 conditions of supervised

release and 8Dl .3 conditions of probation organizations The amendment would add

conditions of probation or supervised release required by statute We do not oppose the

amendment

Part

Part of Amendment 29 seeks comment on whether to reorganize SB 1.3 SB 1.4 p.s

and SD to distinguish more clearly between statutorily-required standard and special

conditions of probation and supervised release We have not had problems with the current

organization of the relevant guidelines and policy statement so from our standpoint there is no

need to revise theft organization If others have had difficulty with the current organization of

these provisions we would not object to reorganizing them
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Amendment 30

5DL2

Amendment 30 would revise the commentary in 5D1 .2 term of supervised release to

clarif that defendant who meets the criteria of 5C 1.2 is not subject to statutory minimum

term of supervised release We support the amendment defendant who meets the criteria of 18

U.S.C 3553f safety valve is entitled to be sentenced pursuant to the guidelines and

without regard to any statutory minimum sentence otherwise mandated by certain provisions of

title 21 of the United States Code Those mandatory sentencing provisions include as part of the

sentence mandatory term of supervised release Thus defendant who qualifies for the safety

valve is not subject to any statutory minimum term of supervised release otherwise mandated by

those same statutes We believe that the proposed application note expresses that policy in an

appropriate manner

Amendment 31

5E1.1 8B1.1

Amendment 31 would revise the guidelines applicable to restitution by individual

defendants 5B1.l and by defendants that are organizations 8B1.l The Commission is

acting in response to provisions enacted by the Antiterrorism and Effective Death Penalty Act of

1996 Pub No 104-132 We do not oppose the amendment

Amendment 32

special assessment

Amendment 32 responds to section 210 of the Antiterrorism and Effective Death Penalty

Act of 1996 Pub No 104-132 Section 210 amends U.S.C 30l3a2 to provide special

assessment in the case of felony of not less than $100 for an individual and not less than $400

for an organization The amendment would incorporate the provisions of section 210 We do not
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oppose the amendment

Amendment 33

Chapter part

Amendment 33 would add policy statement 5111.13 p.s providing that neither

susceptibility to abuse in prison nor the type of facility designated for service of term of

imprisonment is ordinarily relevant in determining whether sentence should be outside the

applicable guideline range We oppose this amendment as unnecessary and inconsistent with the

Commissions goal of simplifying the guidelines As matters now stand under Koon

sentencing court can depart for susceptibility to abuse in prison only in unusual circumstances

Proposed 5111.13 p.s by making susceptibility in prison discouraged factor does not change

the analysis that sentencing court would have to make In our experience susceptibility to prison

abuse is rarely used as departure ground There is no need to make it discouraged factor We

also think it unwise to address the type of facility designated for service of the prison term

imposed Designation is matter within the discretion of the Federal Bureau of Prisons and

cannot be known for certain at the time sentence is imposed Unless the Commission has data

suggesting that there is problem we recommend that the Commission not address the

designation matter

Amendment 34

5K2.O p.s

Amendment 34 would revise 5K2.O p.s grounds for departure by including

discussion of departure policies derived from the introduction to the Guidelines Manual The

amendment would also add language stating that in reviewing district courts decision to depart

appellate courts apply an abuse of discretion standard citing Koon United States U.S
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116 S.Ct 2035 196 We do not oppose the amendment

Amendment 35

Ch part

Amendment 35 would create new policy statement 5K2.19 p.s to state that

prosecution and conviction in federal court following prosecution in another jurisdiction for the

same or similar offense conduct is not ordinarily relevant in determining whether sentence

below the guideline range is warranted except as authorized by 501.3 The amendment is in

reaction to Koon in which the Supreme Court upheld departure for federal prosecution that

followed state acquittal based on the same underlying conduct We oppose the amendment

First the amendment is unnecessary We know from experience that departures based on

successive prosecutions seldom occur making it unnecessary for the Commission to promulgate

policy statement addressing the matter To create separate policy statement to address this rare

situation would unnecessarily clutter the guidelines

Second the proposed policy statement as drafted is flawed Proposed 5K2 19 p.s

would state that prior acquittal is not ordinarily relevant in determining whether sentence

below the guideline range is warranted except as authorized by 501.3 departure

sentence by definition 18 U.S.C 3553b is sentence not authorized by the guidelines It

is therefore logical impossibility for guideline to authorize departure Further 501.3

does not purport to authorize departure but rather is at pains to indicate that sentence imposed

under 501.3b that is less than the otherwise-authorized guideline range is I1Q departure

Application note states for clarity the court should note on the Judgment in Criminal Case

Order that the sentence imposed is not departure from the guideline range because the defendant

has been credited for guideline purposes under 5G .3B
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Amendment 36

presentence report

Amendment 36 would revise 6A1 .1 p.s @resentence report 6A1 .2 p.s disclosure

of presentence report and 6A 1.3 p.s resolution of disputed factors in response to certain

changes in Rule 32 of the Federal Rules of Criminal Procedure We do not oppose this

amendment

Amendment 37

Consolidation

Part

Part of Amendment 37 would merge 2E 1.4 use of interstate commerce facilities in

the commission of murder for hire which is applicable to convictions under 18 U.S.C 1958

info 2Al .5 conspiracy or solicitation to commit murder This consolidation would not

effectively change the offense level for section 1958 convictions however the consolidation

would subject section 1958 defendants to two- or four-level enhancement for injury to victim3

that is not automatically available4 under the current version of 2E1 .4 Defendants being

sentenced for section 1958 convictions also would be subject to an upward departure for

substantial risk of death or serious bodily injury to more than one person that also is not

automatically available under the current version of 2El .4

We oppose this amendment Defendants convicted under section 1958 would be

Unlike the injury adjustment in several other guidelines g1 2A2.2b3

2A3.1b4 and 2B3.1b3 the adjustment here does not permit the use of intermediate

levels of adjustment and therefore is inconsistent with the adjustment in those guidelines

4The enhancement would be available if included in the guideline applying to the

underlying unlawful conduct 2E1 .4a2
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sentenced more harshly under this proposal than they currently are The Commission has not

provided any justification for this increase The Commission should leave 2A1 .5 as currently

written delete 2E 1.4 and change the statutory index listing for section 1958 from 2E 1.4 to

2A 1.5 and 2A2 The statutory index would indicate that 2A 1.5 applies when defendant

is subject to the ten-year statutory maximum and 2A2 applies when defendant is subject to

the twenty-year or life or death maximum This approach would require fewer changes in the

guidelines and less work

Part

Part of Amendment 37 would merge 2A2.4 obstructing or impeding officers into

2A2.3 minor assault This merger would not affect the offense level for sentences presently

treated under 2A2.4 however those sentences would be subject to an upward adjustment for

substantial bodily injury to person under age sixtee5 that is not presently available under

2A2.4 In addition sentences currently handled under 2A2.3 would be subject to three-level

enhancement for obstructing or impeding governmental officer although if it applies 3A 1.2

would not apply In addition 2A2.3 sentences would be subject to cross-reference to 2A2.2

aggravated assault that would be carried over from 2A2.4 and to an upward departure for

significant disruption of governmental functions also carried over from 2A2.4

We oppose this amendment Carrying over into 2A2.3 the cross-reference from 2A2.4

runs contrary to the purported goals of this amendment to consolidate and simplify and contrary

to the specific goal of reducing the number of cross-references and corresponding calculations

5The wording of this enhancement would also be changed from If the offense resulted in

substantial bodily injury to If the offense involved substantial bodily injury..
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Further inclusion ofa cross-reference may inhibit plea negotiations The government has the

jurisdiction to charge an offense covered by the cross-referenced guideline 2A2.2 The cross-

reference would compromise the governments ability to charge lesser offense in order to reach

plea agreement If the Commission concludes that the cross-reference should remain then its

application should be limited to only those cases involving obstructing or impeding an officer

Part

Part of Amendment 37 would merge 2B1 .3 property damage or destruction 2B6.l

altering motor vehicle identification numbers and 2H3 .3 obstructing correspondence into

2B1.l theft

Effect on 2B 1.3 The incorporation of 2B 1.3 should not affect the offense levels

presently available under 2B1 .3 Theoretically some of the enhancements available under

2B 1.1 that are not available under 2B 1.3 such as 2B 1.1 b6 financial institution could

apply to property damage cases Conversely the cross-reference in 2B .3c to 2K 1.4

arson could apply to cases other than property damage or destruction

Effect on 2B6 Merging 2B6.l into 2Bl .1 would have no effect on the base

offense level for offenses involving altered or obliterated motor vehicle identification numbers

The base offense level of eight in the current 2B6 according to the Commission reflects more

than minimal planning and value of up to $2000 Under 2B 1.1 the base offense level would

be four with an automatic adjustment for more than minimal planning see proposed application

note 16 and an appropriate adjustment for the value of the vehicles or vehicle parts The

proposed version of 2B 1.1 would not incorporate the definition of loss in yIN cases the retail

value of the vehicles or parts that currently exists in application note of 2B 1.3
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Subsection b2 ofthe current version of 2B6.l if the defendant was in the business

of receiving and selling stolen property increase by levels is also contained in the present

version of 2B1.l albeit in slightly different language If the offense involved receiving stolen

property and the defendant was person in the business of receiving and selling stolen property

increase by levels Subsection 2B1.lb4B appears narrower than 2B6.lb2 because it

would require that the offense involve receiving stolen property but it is harsher in that it

requires four- rather than two-level increase

Effect on 2H3.3 Merging 2H3.3 applicable to convictions under 18 U.S.C 1702

into 2B 1.1 would in effect maintain the base offense level at six for correspondence-obstruction

cases adding two-level enhancement to the 2B 1.1 base offense level of four Further the

merger would not affect section 1702 convictions involving theft or destruction of mail because

the current 2H3.3 already references 2B1 .1 and 2B1 .3 respectively However in cases

involving only obstruction the merger could increase the offense level by subjecting defendant

to adjustments not available under 2H3.3 such as more than minimal planning or loss

adjustments

We do not oppose this amendment

PartD

Part of Amendment 37 would merge 2C 1.6 offers and acceptances of gratuities or

loans by bank examiners into 2C 1.2 offering giving soliciting or receiving gratuities The

base offense would remain the same seven but sentences currently handled under 2C1.6 would

be subject to enhancements not presently available such as two-level enhancement when the

offense involves more than one gratuity or an eight-level enhancement where the official is
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elected or holds ahigh-level decision-making or sensitive position

In addition the amendment would change some but not all occurrences of the word

gratuity to unlawful payment and would add an application note explaining that an unlawful

payment may be anything of value it need not monetary payment This note purports to clarify

the term unlawful payment Because the word payment connotes transfer of money

however this change may only confuse matters further particularly because other parts of this

guideline and other guidelines 2E5 continue to use gratuity

We do not oppose this amendment

PartE

Part of Amendment 37 would merge 2C 1.4 payment or receipt of unauthorized

compensation and 2C 1.5 payments to obtain public office into 2C 1.3 conflict of interest

Effect on 2C1.4 Presently 2C 1.4 provides base offense level of six with no

enhancements or cross-references merger with 2C 1.3 would retain that base offense level

but would subject defendant to enhancements such as four levels if the offense involved actual

or planned harm to the government

Effect on 20.5 Presently 2C1.5 provides for base offense level of eight with no

enhancements or cross-references merger with 2C 1.3 would reduce the basc offense level to

six but add two levels in new enhancement designed to cover cases currently handled under

2C1.5 Consequently the offense level would effectively remain at eight

Effect on all three guidelines None of the three guidelines affected by this amendment

currently contain cross-reference As part of the consolidation however cross-reference to

2C1 .1 and 2Cl .2 as appropriate would be added In cases of payments to obtain public office
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the application of the cross-reference to 2C1.2 would be virtually automatic resulting in an

increase in the offense level from eight to 15 base offense level of seven and enhancement for

elected or high-level decision-making official of eight and an increase in the guideline range

from 0-6 months to 18-23 months for offenses with statutory maximum of 12 months 18

U.S.C 210-11

We do not oppose the consolidation of 2C1.4 and 2C1.5 into 2C 1.3 We oppose the

addition of cross-reference First adding cross-reference runs contrary to the general goals of

this amendment of consolidation and simplification and contrary to the specific goal of reducing

the number of cross-references and corresponding calculations Moreover the Commission has

not provided any justification for cross-reference Finally inclusion of cross-reference may

inhibit plea negotiations The government has the jurisdiction to charge an offense covered by the

cross-referenced guidelines 2C 1.1 and 2C 1.2 The amendment would compromise the

governments ability to charge lesser offense in order to reach plea agreement

Part

Part of Amendment 37 would merge 2D1.9 placing or maintaining dangerous devices

on federal property to protect the unlawful production of controlled substances into 2D 1.10

endangering human life while illegally manufacturing controlled substance and renumber

2D1.l0 as 2D1.9 The current version of 2D1.9 provides base offense level of 23 The

current version of 2D 1.10 provides base offense level of the greater of 20 or three plus the

offense level from the drug quantity table in 2D 1.1 The amendment would keep this latter

structure with possible increase in the base offense level from 20 to 23 For offenses currently

sentenced under 2D1 .10 increasing the alternative offense level from 20 to 23 would increase
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the offense level For offenses currently sentenced under 2D1 .9 offense levels could remain at

level 23 if 23 is used as the alternative base offense level could be reduced to 20 if 20 is used as

the alternative base or could be increased if the type and quantity of drug involved put the offense

level higher than 20 or 23

We do not oppose this amendment if the residual offense level is 20 but we oppose the

amendment if level 23 is used The Commission should not increase the alternative base offense

level to 23 for offenses currently sentenced under 2D 1.10 without showing that the current

alternative level of 20 is insufficient to punish defendants adequately

Part

Part of Amendment 37 would merge 2D2.2 acquiring controlled substance by

forgery fraud deception or subterfuge into 2D2 unlawful possession of controlled

substance This merger would effectively retain the base offense level of eight in 2D2.2 but

would also subject defendants convicted of 21 U.S.C 843a3 to cross-references not currently

available under 2D2.2

We do not oppose this amendment

Part

Part of Amendment 37 would merge 2D3.2 regulatory offenses involving controlled

substances or listed chemicals into 2D3 regulatory offenses involving registration numbers

and unlawful advertising relating to schedule substances This merger would increase the

offense level in 2D3 .2 from four to six the base offense level most typical for regulatory

offenses This change would not affect defendants whose criminal history category is but

would shift other defendants into higher zone within the sentencing table For example
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defendant with criminal history category VI is currently in Zone of the sentencing table

Under the amendment that defendant would be in Zone and would therefore not be eligible for

the alternative sentences available under Zone

We oppose this amendment The amendment would increase the base offense level for

sentences presently handled under 2D3.2 without showing that the current sentences are

inadequate to achieve the goals of sentencing under 18 U.S.C 3553a Raising an offense level

simply to bring it into conformity with other guidelines is an insufficient reason to justify this

change

Part

Part of Amendment 37 would merge 2El.3 violent crimes in aid of racketeering into

2E1.2 travel or transportation in aid of racketeering At present the base offense level in each

guideline is the higher of either the offense level applicable to the underlying offense or level six

under 2El.2 and level 12 under 2El.3 The merger would eliminate the alternative base

offense level leaving only the offense level for the underlying offense The Commission justifies

this change in part on the basis that only minority of cases under each guideline use six or 12 as

the offense level that six or 12 is higher than the offense level for the underlying conduct6

We do not oppose this amendment

Part

Part of Amendment 37 would merge 2E2 extortionate extension of credit into

6The data presented in the explanation is confusing The first paragraph of the

explanation indicates that in FY 95 one of the 19 cases sentenced under 2E 1.3 or 5.3%
had base offense level of 12 The last paragraph of the explanation however reports that

there were only six cases sentenced under 2El.3 in FY95 and in three of those 2El.3 was

the primary guideline That suggests that the actual rate was 33% one of three
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2B3.2 extortion by force or threat of injury or serious damage Defendants convicted of

offenses under 18 U.S.C 892-94 to which 2E2 currently applies would be affected in four

ways

First although the present base offense level of 20 would be effectively retained base

offense level of 18 plus two levels under b6 defendant would be subject to new

enhancement if the offense involved an express or implied threat of death bodily injury or

kidnapping This enhancement is not available under the current version of 2E2 Second

although enhancements for involvement of dangerous weapon would remain the same the

enhancements for involvement of firearm would increase by two levels Third defendants

would be subject to three-level enhancement if there were evidence of preparation or ability to

carry out certain kinds of threats This enhancement is not available under the current version of

2E2 Finally defendants would be subject to cross-reference to 2A2 assault with intent

to commit murder that is not available under 2E2

The amendment would add new cross-reference to 2B3.3 blackmail when the

offense does not involve threat express or implied that reasonably could be interpreted as one

to injure person or physically damage property or any comparably serious threat

We oppose this amendment As both the current 2B3.2 and the proposed 2B3.2 are

written enhancements are available for making certain threats two levels under and for

evidencing the ability to carry out those threats three levels under b3B Application of both

enhancements yields the anomalous result that defendant who threatens to do something without

actually doing it is punished as harshly as defendant who brandishes displays or possesses

firearm five-level enhancement and more harshly than defendant who uses dangerous
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weapon four levels Moreover because displaying or brandishing dangerous weapon or

firearm would invariably constitute the making of threat these enhancements would be

cumulative To avoid double-counting problems and to make this line of enhancements consistent

with 2B3.1b2 alternative subsection bl of 2B3.2 should be moved to the end of

subsection b3A of that guideline

Part

Part of Amendment 37 would merge 2E5.3 record-falsification offenses under

ERISA and LMRDA into 2F1 .1 fraud and deceit Currently 2E5.3 provides for base

offense level of six with cross-reference to 2B1 .1 or 2E5.1 if the offense was committed to

facilitate or conceal theft embezzlement bribe or gratuity Defendants now subject to this

guideline would receive base offense level of under the fraud guideline and be subject to any

applicable enhancements such as more than minimal planning that are not available under 2E5.3

unless cross-reference applies That cross-reference would be incorporated into 2F 1.1

comment 13 Part would also amend 2F by adding new cross reference and

expanding application note 13

We oppose this amendment The amendment would increase sentences currently

addressed under 2E5.3a1 without any showing that those sentences are too low to

accomplish the goals of 18 U.S.C 3553a We support the inclusion of the new cross-reference

if it includes at the end the language instead of the above

PartL

Part of Amendment 37 would merge 2J1.3 peijury subornation of perjury and

witness bribery into 2J1 .2 obstruction ofjustice This merger would have no substantive
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effect on either guideline

There are two changes to the application notes worth mentioning First in application

note addressing the application of 3C 1.1 the second line would read the defendant

obstructed the investigation trial or sentencing of the count This change would make the

note consistent with the language used in 3C 1.1 Second application note is new The first

paragraph of the new note would articulate what courts have previously held United

States Salinas 956 F.2d 80 83 5th Cir 1992 United States Rude 88 F.3d 1538 9th Cir

1996 United States McQueen 86 F.3d 180 182-83 11th Cir 1996 The second paragraph

would clarify the language contained in the second paragraph of the background commentary and

is also reflected in the case law See United States Gay 44 F.3d 93 95 2d Cir 1994

United States Ortiz 84 F.3d 977 980 7th Cir 1996

We do not oppose this amendment

Part

Part of Amendment 37 would merge 2K1.6 licensee recording violations involving

explosive materials into 2K failure to report the theft of explosive materials improper

storage of explosive materials The current 2K .6 provides base offense level of six with

cross reference to 2K .3 prohibited transactions involving explosive materials if the offense

reflects an effort to conceal substantive explosive offense The current version of 2K1 .1

provides an offense level of with no cross-references

Offenses under 2K .6 would be unaffected by the consolidation The base offense level

would remain at six and the cross-reference would be incorporated into 2K1. Certain offenses

under 2K1 .1 particularly those involving failure to report theft would be affected by the
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consolidation because they be subject to the cross-reference Application of the cross-reference to

2K 1.3 would increase the offense level from six to minimum of 12 thus eliminating probation

for what is otherwise misdemeanor offense

We oppose this amendment The Commission has not produced any evidence that

punishments for 2K1 .1 offenses need to be increased

Part

Part of Amendment 37 would merge 2L2.5 failure to surrender canceled

naturalization certificate into 2L2.2 immigration document fraud Currently 2L2.5 uses

flat offense level of six If these guidelines were consolidated defendant would still receive

base offense level of six subject of course to the results of the proposed emergency amendment

to 2L2.2 but would be subject to the two-level enhancement presently contained in 2L2.2 for

committing the offense after being previously deported The explanation of the amendment is that

these enhancements would not apply to conduct presently covered under 2L2.5 however unless

2L2.2 or its application notes contain specific proviso to that effect sentence for failing to

surrender canceled naturalization certificate could increase dramatically from present levels

We do not oppose this amendment if language is included in the guideline stating that the

specific offense characteristics do not apply to the offense of failing to surrender canceled

naturalization certificate

Part

Part of Amendment 37 would merge 2M2.3 destruction of or production of

defective national defense materials into 2M2 destruction of or production of defective war

materials The merger would not change the current offense levels proposed application note

79



would address departures

We do not oppose this amendment

Part

Part of Amendment 37 would delete 2M3.4 losing national defense information

defendant convicted under 18 U.S.C 793f would be sentenced under 2X5.l addressing

offenses not otherwise covered under the Guidelines

We do not oppose this amendment

PartQ

Part of Amendment 37 would merge 2M3.5 tampering with restricted data

concerning atomic energy into 2M6.2 violations of atomic energy laws The consolidation

would not affect sentences already covered under 2M6.2 The consolidation could result in

increasing the offense levels of sentences now covered under 2M3.5 from level 24 to level 30

if the offense was committed with the intent to injure the United States or to aid foreign nation

We do not oppose this amendment

PartR

Part of Amendment 37 would merge 2N3.1 odometer tampering into 2F 1.1 fraud

and deceit The present version of 2N3 sets the base offense level at with cross-reference

to 2F1.1 if the offense involved more than one vehicle According to the Commission one

vehicle cases occur infrequently consequently the merger would have no practical effect on cases

sentenced under 2N3.l To account for the one-vehicle cases however the Commission should

provide flat offense level of six with no upward adjustments contained in the fraud guideline

We do not oppose this amendment if the amendment is revised to carry forward the
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current treatment of defendants convicted of tampering with the odometer of only one car

PartS

Part of Amendment 37 would merge 2T1 .6 failure to collect or truthfiully account for

and pay over tax into 211.1 tax evasion and related offenses Sentences now covered under

2T1 .6 would be subject to two-level increase under 211.1 b2 if sophisticated means were

used to impede discovery of the existence or extent of the offense The amendment would

however delete the cross-reference to 2B 1.1 in 211 .6 that currently applies if the tax

withholding constitutes embezzkment

We do not oppose this amendment

Part

Part of Amendment 37 would merge 2E4 unlawful conduct relating to contraband

cigarettes and 212.2 regulatory offenses into 2T2.1 non-payment of taxes

Effect on 2E4 The offense level for offenses currently sentenced under 2E4 would

not change under the amendment

Effect on 2T2 The offense level for offenses currently sentenced under 212.1 would

remain the same that is the level from the tax table corresponding to the tax loss unless the

offense involved contraband cigarettes in which case the offense level would be nine if nine is

greater than the offense level determined from the tax loss table

Effect on 212.2 The offense level for offenses currently sentenced under 212.2 would

increase from four to six

We do not oppose this amendment
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