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I onid like to thank the United GStates Sentencinog
Commission for giving me the opportunity to testify in regard to
proposed Amendment #18, which provides that acquitted conduct be
used only as a basis for upward departure, after a preponderance
of evidence hearing. As I understand fhis amendment, it would
preclude the use of acquitted conduct to increase a defendant’'s
sentence as was done in the case of my husband, Gerald Winters.

>

My husband was convicted of Rico conspiracy in December of
1990. All of his accused co-conspirators were acquitted; yet at
bis sentencing in March of 1991, the sentencing court used the
acquitted conduct to find that the conspiracy continued beyond
November 1, 1987, the effective date of the guidelines. The.Rico
substantive offenses were sentenced under the 0ld Law; they were
all found_to occur before November of ;987.

The court sentenced my husband as follows: a guidelines
sentence of 233 months for the Rico conspiracy and an 0Old Law
sentence of 15 years for the Rico substantive offenses, to run
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consecutively to the guidelines sentence.

If acquitted conduct had not been considered at his
sentencing; my husband would have been sentenced exclusively
under the 0Old Law. Receiving the harshest 0ld Law sentence
possible, he would bhave been eligible for parole in 10 years. He
must now serve 17 years wunder his guidelines sentence and an
additional 3 vyears for bhis 0Old Law sentence, for a total of %2
years, I can’'t see this any differently than the imposition of a
10 year sentence on convictions and an additional 12 years he
must serve for acquittals.

I'm not a lawyer and I don’'t pretend to understand all the
intricacies of the guidelings sentencing system. But I have
always held the belief that our system of justice was based on a
democratic system of government for the people, by the people. I
own my own busineés and I come into contact with many people from

all walks of life. Without exception, these people are shocked
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and disbelieving that our federal criminal justice system permits

a court to sentence on acgquitted conduct.

My husband does not serve fhis sentence alone. My two
daughters and I suffer this injustice along with him. Other
family members and friends also suffer the pain of this
separation.

And we all want to believe in ocur system Dflhlaw and a faﬂ:
system of Jjustice. I ask you to please recommend to Congress in
May of this year that proposed Amendment #18 be passed. I also
ask that this amendment be made retroactive to alleviate the
injustice that a few federal defendants received when sentencing
courts sentenced them using acguitted conduct.

Thank you for your time and consideration in permitting me

to speak at this hearing.

Maureen Winters
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Ed Rosenthal
1635 Fast 22nd Street .
Dakland, CA 954606

Tel: (510)|533-0605
Fax: (510) 535-0437

March 7, 1994

Inited States Sentencing Commission
One Columbus Circle, NE, Suite 2-500 South Lobby

Washington, D.C. 20001

Dear Sirs/Mesdames,.

For the past six years I have served as an expert on the subject
of marijuana cultivation, intent and vield in both federal and state
courts. Refore that I studied the plant. cannabis, for over fifteean
vyears. As a result of my studv and research T have come ‘o the
conclugion that federal sentencing $n marijvana cultivation cases is
inappropriate and unijust. In addition it does not accomplish anv of
the purposes feor which it has been promulgated.

I will discuss several asvects of the sentencing laws. First I
will address botanical aspects of marijuana and its cultivation.
Secondly, I will briefly cover some of the effects of prasent
policies. Third, I will propose a reasonable set of sentencing policy
alternatives. The fourth section covers long-term prospects for the

mariiuara laws.

BOTANICAIL ASPECTS OF MARIJUANA ‘CULTIVATION AS THEY RELATE 70
SENTENCTNG '

The Guidelines were created to develop a more uniform method of
sentencing for offenses of egual magnitude. The Guidelines, as they
pertain to marijuana cultivation do not accomplish this goal.
Instead. they create a svstem of arbitrary and capricious opunishment,

not Jjustice.

In order to have a clear understanding of the effects of the
sentencing regulations as thev affect marijuana growers it is helpful
to have an understanding of marijuana’s botany as it relates to
vield, cultivation technigues, patterns of personal use and sales anq

intent.

Botanjcally, marijuana is considered a short day or long light
plant. That means that its flowering cyvcle is trigogered when the
plant receives between 8-12 hours of uninterrupted darkness each
evening. Two ovlants of the same variety. one a seedling and one a
large. older plant will both flower at the same time .f given the
same iong night regimen. One implication of this is that plants
grown outdoors will flower at a given time during the season no
matter what sive they are.

Once the plants begin to flower, they stop new growth of
hranches and stem. Instead, 21l of the new growth consists of flowers
in the male, which then dies, or the flowers of the unpollinated
female. If the female remains unpollinated it continues to grow new
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flowers which soread along the branches and develop into thick masses
cormmonly called buds or colas.  Should the female flowers be
pollinpated, which occurs through wind pollinatien in nature, the
plant stops growing new flowers anpd instead devotes its energy to

developing seeds.

Maridjuana is A dioecious plant, there are sevarate male and
female plants. Males make up half the population. The male is removed
from the garden to prevent pollination of the femsles as soon as its

. sex is detected. The plant is discarded. If a.garden is seized one

day. the plant cournt might ke much higher than the next day after
males are removed. '

Marijijuana users prefer to smoke singsemilla because it produces
more weight of useable material and is easier to prepare for use than
seeded flowers. The seeds cannot be used for intoxicating purposes
and are commonly thrown away.

The size and yield of the plant is dependent on several factors.
1.) Variety.

Since there is no central source for seed, varietjes have not
been standardiged as they have for. commercial vegetable and flower
crops. Greowers either use seed that they have found in mariijuana they
bought for use,. ir the same way that a person might start a plant
from an avocado pit, or find 2 source of seeds or cuttings. When they
need new oplants, they then use seeds which they have produced.
Because of this each grower eventually has his/her own distinet
variety. There are literally thousands of varieties and each has its
own potential yield and prime canditions, climate and weather,
gardening technigue, water conditiaons, and date of planting.

2.) Cultivation Technigque

No matter what the potential of a particular plant's genetics,
cultivation processes determine the actual vield of a2 particular
plant. '

A.) Plants which are grown close togethsr stunt side growth so
that each has smaller buds with less branching than it would arow
given more space. Unreleased DEA studies on spacing and vield confirm
this. In these experiments, plants were piaced on 6 foot centers
(akout 36 sguare feet) and yielded just one pound of bud per plant.
A tvoical indoor garden may be the same sigze as the single vlant
grown by the DEA, six by six feet, a total of 36 sguare feet.

Rather than trying to grow large plants. growers often use =
method dubbed, '"sea of green'™. Plants are started four or mere per
sgquare foot and are never intended to grow out of that space.This
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garden may have plants growing at the density ot four plants per
square foot, 2 total of 144 plants. Each plant would have a maximum
vield under ideal conditions with a high vielding variety of only
about ona half ounce. The maximum yield of the garden would be four
and a half pounds. If the grower were reproducing plants using
cuttings, a small tray of them, with a size of less than two square

feat, could contsin 36 planks.

B.) Plant growth and yield is determined in part by the amount
nf water the plant receives. lLess water results in smaller cgrowth.
mhis is especially imporiant in gardens which receive no irrigation.
In parts of the country, there is no water for long periods during
the crowing cycle. This vesults in very small plants. Indoors, plants

are often over watered, resulting in poor growth.

¢.) BPlants receiving low light'or tco intense a light have lower
vields +than ©plants receiving optimum 1light. Because of the
necessarily surreptitious nature of growing operations and the need
for them to remain hidden, plants are often grown in less than idea!l
conditions. Thev are often hidden:under the shade of trees or in
other areas where thev do not receive direct sunlight. Plants
receiving these conditions will .grow much smaller than plants
receiving direct sunlight. In areas of the country where the sun is
very intense, plants will be stunted from over-radiation. Indoors,

growers often try to grow plants using inadeguate lighting, resulting
in very low vields.

D.) Outdoars, late planting results in smaller plants, because
the plantsa of a 51ngle variety flower at the same time no matter the
size. Surreptitious growers often plant lJate so that there is less
time for the plants to be detected and sc that stay small. makznc
detectlcn less li3kely. Indoors; growers using the 'sea of green"”
force the plants to flower when they are only 18 inches high. At
maturity, the plants 2re opnly two %o three feet tall, with no
branching and a yvield of only cne half ounce.

3.) Conditions

A.) Soil feriility and fertilizing regimen playvs a part in
growth of plants. Plants receiving jnadequate nutrients have smaller
vields than those obtaining adeguate amounts. No two farmers use
exactlv.the same techniques, so each will have different results.

B.) Temperatures which are too high or too low retard both
growth and yvield. This affects all outdoor crops. Indoors,. gardeners
often find Gt @ifficult to control temperatures because of the heat
generated by high internsity of 'the lights needed for indcox
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or low humidity lowers the growth rate and vield
wing pho;osynthe51 . This leads to lower vields.

N.) Rain may destroy a crop if it occurs ¢lose toe harvest time
bacause the ripening buds avre susceptible to mold under conditicns of
hioh humidity and molsture. Once attacked the bud can be destroved by

the soreading fungus overnight.

E.) Insects such ag aphids, whiteflies,. mites and thrips attack
marijuana gardens indoors and out. These insects suck away the
plant's vigor, resulting in less growth and vield and even death of

the plant:

F.) Anlnals such as field mice, rats, rabbits, deer and raccoons
regularly attack marijuana grown outdaors. Thev can destrov an entire
plarnt in a few minutes 2and can attack anv time during the season.

Al! of these factaors make it clear that plant counts are an
onreasonable method of determining sentencing of people convicted of
mariijuana offenses. A plant normally yields from 10 grams to a2bcut

100 grams.

Dr. Elsohly. at the Universitv of Mississippi in Oxford
conducted exper: iments on weight and spacing. Originally the Drug
Enforcement Administration tried to keep the results confidential
because they were so damaging to testimony ¢iven by DEA officers who
testified in state trials that the plants vroduce between one and two
pounds c¢f bhuds. Dr. Zlsohly's report claarly shows that spacing
affects vield tremendously.

As enlichtening as his experiment was, Dr Elsohely testeé only
one variety., growing for a sL1c1e length of time and he has not
tasted for other environmental factoers such as shading. water stress,
weather. improper irrigation and nutrient problems. That is; uhe
Drob1em: faced by all gardeners.The plants he grew were given ideal
nutrients, plenty of sun and a qw‘form plarnting date. The goal of the
experiment was to produce the largest plant possible.

EFFECTS OF PRESEWT POLICIES

The effaacts of the present policies which result in severe
penalties and high risk have besn a disruptive source oun cultivation
and domestic supply. Over the vears arowers have become aware of the
harsh penalt ies and have either stopped cultivating ovr downsized
their operations so that they face lower sentences if caught. This
has led to =2 .shortage of domestic marijuana and the price has
climbed. As a result many people who would prefer to use domestic
have switched to lower price imports.
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For instance, in Portland. OR} a center of indoor cultivation,
domeatic buds sell! for $300 an ounce and Mexican buds, slightly less
potent, retail for as liftle as 125 an ounce. The gituatien is
similar in other areacs. Rather than unorganized cultivators a more
norganized criminal element is gettinc involved in suboplving the

marke;.

Since somebody will! always be:around to meet demand, no matter
what risks theyv may face, making the laws or penalties harsher
presents a niche for the more desperate and reckless verson as the
supply side is vacated by reopie who do neot think pessible gain is

worth the risk. This is not =a gonod trade-off.
SENT FNCTNC POL.TCY ALTERNATIVES

It ig inherently unfair to sentence a. grower Ifor yields that

a/he wasnot exrecting nor abkle to produce. As it stands now, a person

wlth a smal!l garden which has a potential vield of about two

kilocrams can be sentenced to 632 months or more, while an individual

with a garden with many €fewer. but much larger rlants might receive
only 10 months. .

Rather than fixinc an arbitrary weight to each plant, which is
not based on a2 realistic assessment of the individual situation, the
guidelines in the case of cultivators should te amended to reflect
eithar the potential yvield or the yield at seizure. In this way. the
svstem will Dbe more equztab)e_ A]Lhouch it would take more work by
the courts. it would iead to 2 system of justice based on rational

consideration.

The 'aw has been particularly hard on indoor growers who use the
"sea of green method" and fall under the mandatory minimum sentencing
laws. Under these provisien a minimum sentence of five years 1is
reauired for the cultivation of 100 plants or more,; and ten years fonr
1000 viants. The Sentencing Cemmission shouid recommend that the law
be changed to reflect the actual yields of the plants in the same way
that weiocght is considered for other mariiuana offenses.

I¥ the Sentencing Commission desires to zllocate a2 specific
ht to each Dlant the weight af 100 grams per plankt, which is

welich
applicable up to 45 plants at oreqent in sentencing nrocedures should
be extended to all plants, and the Sentencing Commission shculd
vecommend that the lau shoeuld ba changed to reflect this.

If a plant count is %o he used, consideration should be made for
plants not likely to be harvested. Clones and seedlings have =2
variable success rate and consideration should be made for clones nof
likelvy to agrow to maturity. Perhaps the best way to do this would be
to exclude all plants under six inches tall from the plant count.

Mz2le plants are créinarily removed from the garden, so that should
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be taken into accourt in figuring the plant count in cardens which
have not been '"sexed".

The Guidelines should also be amended so that the court can
congider douwnward departures hased on mitigating circumstances fcr
mariiuana crimes of Level 24 and wunder. Penalties other thar
incarcerztion should be considered for first time offenders in these
cases. This would free the courts of many small and relativelv minor
ceses 2s well as limiting the possibiiity of these cffenders mingling
with hardened criminals.

:t wou‘d be a step in the richt direction if penalties for al?
marijuana offenses were lowered, especially considering that viclant
crimes and crlmes acainst property ar eated lighter in gentencing
than some mariiuana offenses. Certainly possessing. growing or
selling mar‘*uan? is not a2s sericus threat Lo societyv than a crime

with 2 clear victim who complains.
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Cbviously. neither the people who are buying nor selling fea?
victimized. Tn order to 2pprehend these people police must employ
snitches and invade privacy. twe things considered un-American until
2 few years ago. The Coanstitution is bent by assaults by the
»resecution on the PFirst. Fourth. Fifth, ¥Ninth and Fourteenth
Amendments.

LONG TERM PROSPECTS FOR TEI MARISUANA LAWS

the campeaign ta wipe out marvijuana is doomed to failure for
reasons which are not applicahle to other drugs. Heroin, cpiates and
other drugs which induce 2 physical dependence seem to the user to
iimit free choice. They are dependent on the drug Jjust as we need
foed, several times a day. Cocaine users over a period of time become
dvsfunctional. Marijuana however, does not induce a physical
dependency 2nd rarely induces a dysfuncational situation. Instead.
most mariiuana users enjoy iks recreational use. They do not “eel
that it has caused them much harm except possibly for legal hassles.

Tf you asked most heroin or cocaine addicts whether they regret
their use, most would answer affirmatively. The same is not %Lrue oFf
marifuana. Mest peodle who use it feel it has been a positive thing
in their lives. You can lock a person up and throw away the kev. but
s/he will still tell vou that your law is wrong and that the law

3

sheou:d he changed.

No matter how ! a*sH thc laws are you cannot hide the truth that
vpeople enjov using maviiuane and wiil risk liberty to indulge in it.
The curzrent poliecy does the exacht. opposite of its intentions. R
making mariiuana hard to get th\ough interdiction or destruction o
plants., the price goes up hecasuse cf reduced supply. This induces
more people into the trade and at the same time causes a certain
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group nf peovle who are experimepting with drugs %io choose less

such as cocaine. crack or heroin. Certainly
members of the commititee would consider i+t more serious %o the
persona haalth and wel!l keing if a family member was using heroin or
cocaine than 3% thev 1it up an occasional joint.

expensive substances

With the civil regulation of mariiuana,; use. of hard druas such
as heroin and encaine would plummet. This has been proven in Eclland.
Which has devsioped a successful hard drug-soft drug policy. Members
of thea commitiee who sayv we cannot take the risk should look at the
dismal failure of the current regulatory system, which has been in
effect since 1627, 37 vears, most of our lives.

vare estimated to be 56,000 mariijuana users. N

Tn 1537 “here wax ow
estimates *for regular users run between 25.000,000 - 50.000.000
veapi=. That Is an inareese cf 50,000 - 1C0.000%. Criminal regulation
nf mariiuvana,., no matter how harsh or irapprooriate the penaltiss will
net work hecause a larce minority of our citigenry know that
mariduana use s nct very rvIisXy to health and is very endiovable.

accaunt during vour consicderation of the Sentencing Guidelines.
a uestions vou may have when I sp=2k

I here ¥you will take the information I have provided into
T

ook forward Lo answering
in March.
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