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SANTA MONICA, CA

24 June 1986

Mr. William W. Wilkins, Jr.
Chairman
United States Sentencing Commission

1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D.C. 20004

Dear Mr. Wilkins:

I appreciate your invitation to testify before the United States Sentencing
Commission on the subject of sentencing alternatives. Unfertunately, I
will not be in the D.C. area at that time.

I have enclosed a recent article I wrote on the subject of house arrests.
I hope it will be of some use to you and your Commission.

Sincerely, .

an Petersilia :
riminal Justice Program

JP:ar

Enclosure: Reprint, "Exploring the Option of House Arrest."

THE RAND CORPORATION, 1700 MAIN STREET, P.O. BOX 2138, SANTA MONICA, CALIFORNIA 90406-2138, PHONE: (213) 393-0411



Exploring the

" Introduction )
N DECEMBER 1985, Maureen Murphy was
sentenced by a Federal judge in New York to house
arrest. The rarity of this sentence in U.S. criminal
justice is suggested by the judge’s remarks:

The cing of M: Murphy requires, o the court’s opinion,
a sentence not beretofore wsed in this District and almost never used
In the country in the federal court. It is used elsewhere in the world
and is considered by some 10 be highly objectionable. The difference,
however, is that in other countries it is used to repress political dis-
sent ~nd before trial. Here it will be used afier a full trial where
the d_,endant has been found guilty of a serions offense. The penalty
is bouse arrest.!

With that pronouncement, Judge Weinstein ordered
Ms. Murphy to remain in her apartment for the next 2
years. She is allowed to leave her apartment only for
medical reasons, employment, religious services, or to
conduct essential food shopping. If she violates these con-
ditions, the probation department is ordered to commit
her to prison, where she will be required to serve out her
suspended (not cancelled) prison term.

Ms. Murphy was not a minor offender. She was con-
victed of a large insurance fraud and faced a maximum
50 years in prison and $50,000 fine for her crimes. In most
instances, the Federal court would have imposed at least
a year in custody.

What motivated Judge Weinstein to make such an im-
portant departure from traditional sentencing practice?
Judge Weinstein s2ys he was trying to balance the com-
peting aims of public safety, humaneness, and
accountability—against a backdrop of seriously crowded
prisons. Probation didn’t seem like *‘enough’’ for this
35-year old woman who willfully committed a major
theft. On the other hand, prison for this relatively young
person with no prior criminal record seemed **too severe”
and *“‘would help destroy her.” Given those conditions,
he felt an alternative punishment was “‘essential.””

Judge Weinstein and a growing number of his col-
feagues are searching for reasonable middle-range sen-
tencing options—programs tougher than probation but
Jess harsh (and less expensive) than prison. Variations on
the theme include intensive probation supervision, shock
incarceration, community diversion centers, police-
probation surveillance teams, community sponsors, and,
increasingly, house arrest.

Florida has the most ambitious house arrest program
in the country, with more than 4,750 inmates *‘Jocked
up”’ in their residence. As one Florida judge put it: **If
the State can’t afford to provide constitutionally accept-
able prison space for all those who deserve it, why not
utilize the offender’s home instead? It may well be that
the best place for & convicted offender, given current
prison conditions, may be confined to his own home.””

) Prom Jedge Jack s Sewt in the Mowew Murphy case
(Usited Suates District Court, Eesters District of New York, Decamber 1989).
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BY JOAN PETERSILIA B
Senior Researcher, the Rand Corporation, Santa Monica, Celifornia

.House Arres_t_

Mmyln-tbcjudidlrymechoingdmihrthoughts,
- and house arrest programs are beginning to spread not

" only in the Federal system but in state and
tions as well. A recent survey of "lnnovnio? Proba-
.ﬂon"showsthltlevualltw—indudin; klahoma,

Alabama, Connecticut, Delaware, Indiana, Georgia,
Tm.mdSouthCuoﬁm—wmﬂyopaatemmn
bome detention programs. Similar programs exist at the
" county level in several others. In total, 30 states are im-
planmﬁn;someformofhmmmutmm.mda

j:dommoremphnnin;mmtobehnplmd
- in the next year.?

This article summarizes the characteristics of house ar-

' rest programs and discusses their advantages and several

- important unresolved issues. It concludes by noting that

. probation’s long-term survival may well depend on
. whether it succeeds in implementing house arrest .and

'othaintemivemrvdlhneemgrm.lﬂtmndnptits

‘immormmiﬁmmdmwdmmma

:thkoffendaslnthecommunity.pmbnionmywdlﬁnd
itself back in favor with the public and again the center

- of modern corrections policy.

Characteristics of House Arrest

Whﬂethe.oalof"bouselnut"hasilynnda—
stood—to restrict freedom-—the mechanizms used to con-
fine an offender to his home vary considerably. In some
instances, curfews are simply added on to the offender’s
court-ordered parole or probation conditions.? Typi-
cally, offenders participating in an intensive probation
supervision program are required to be in their residence
during the evening hours and on weekends. For exam-
ple,eveningcurfmmmndatoryforparﬁcipmuin
Georgia’s intensive probation program. While curfews
permit individual freedom in the community except for

- particular hours, more direct home incarceration pro-
grams totally restrict the offenders freedom in all but
court approved limited activities. The latter is much more
intrusive than the former.

Butevenwiththchnertypeorhouseurutpromm.

. stringency varies considerably. House arrest programs
without electronic equipment to monitor compliance tend
to be less severe. These programs rely, for the most part,
on pn:bau'on officers’ telephone calls and random home

2 Rand couducted s mall mrvey ntiind “tanovations is Probation™ which
ﬂnlnmmmhulm.m-ﬂ_w:&
h_—n-“—*dﬂmﬁnhw—hl‘hmm
mmmhndhmﬁwmm' "u

orimced including bowse arrest. In the clief
othars in parcle w&m-ﬂa'hw“mm "
-v.mn&mummrm.-l-mhu.m
victed

Some coustios are 0 offenders. I Tulm,
ﬂﬂe—.fam&.&w&nﬂ-ﬂyhdd“unmu
addressss, sad curfew .hmmdhmmmlﬁ
Hfm’r&nm t:;t—vﬂutﬂhmhuhﬂ-d
sarvey ..‘__‘W‘ hoe cortaln u:nnhwmmhr
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Some house arrest programs have begun to use com-
puters to help monitor compliance. In New Jersey, for
example, the telephone numbers of house arrest par-
ticipants are programmed into an automatic telephone
call-back system. The computer continues to call the of-
- fender until contact is made. Some telephonic systems

even ask the offender a prerecorded question. If the in-

dividual is not there to answer the computer generated

phone call, or fails to provide the correct answer to the

question (verified by a probation officer), then a viola-
- tion is recorded.

The most stringent of the house arrest programs are
those using electronic monitoring devices. One form of
the technology—popularly referred to as ‘‘active”
monitoring—requires the probationer to wear a small
transmister. The transmitter emits a radio signal which
is picked up by a receiver attached to the probationer’s
telephone. During curfew hours, the computer
automatically dials the offender’s phone at random in-
tervals to determine whether the receiver is receiving a
signal from the transmitter. If so, the computer assumes
the probationer is at home. 1f not, the computer registers
a potential curfew violation.

Another version of the technology uses a passive wrist
band instead of a transmitter. In this case, a computer
dials the probationer’s home during curfew hours, the
probationer then inserts an identification bracelet worn
on the wrist into a receiver attached to the phone, and
the receiver sends a signal back to the computer. If the
telephone is not answered, or the bracelet is not inserted

into the recciver, the computer notes a potential /

violation.’
Who is Doing What?

The Rand *’Innovations In Probation’’ survey revealed
that about 28 states are operating formal intensive pro-
bation supervision (IPS) programs, of which house ar-
rest is generally considered the most stringent type.®
Georgia’s IPS program is the oldest, begun in 1982, and
our survey revealed that over half of the IPS programs
nationwide report modeling themselves after Georgia's
program. Intensive supervision in Georgisa mandates
curfews and offender employment, community service,
routine alcohol and drug testing, and two to five weekly
staff/probationer contacts.”

3 Por o more detalied of -ct-hhuu:-p

Veugha, “A Coosamer’s Guide 10 the -
Ing, National Jnstitwte of Justice, U.S. wd’-&.lﬂ.d mu-
a-n‘m-wm-a-n_wm N1J Reports, Novamber 198S.
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As of this writing, several agencies are using active elec-

. tronic monitoring. These include correctional agencies

and private service corporations in Florida, Idaho, Ken-
tucky, Michigan, New Jersey, Oregon, Utah, and

" Indiana. California and Virginia are planning to imple-
- ment programs in summer, 1986.
- - All house arrest programs attempt to identify “‘low

risk”’ prison-bound candidates. Some use formal screen-
ing devices (¢.g., New York, Florida, New Jersey); others
simply exclude defendants convicted of particular (usually

_ violent) crimes. Some actively solicit the involvement of

the community, whereas others hesitate about publicity
for fear of community resistance. In most instances, of-
fenders are charged a fee to cover some of the added ex-
penses of house arrest, usually ranging from $15 to $200
amonth, although in Oklahoma, no fee is collected. Most
of these programs have been set up without formal legisla-
tion, although several states are attempting to- develop
a legal basis for house arrest (¢.g., Kentucky, California,
Mainc). All house arrest programs stress surveillance and
employment, and most require community service and
victim restitution. .

While these programs have received a great deal of
media publicity, in actuality, house arrest has probably
been used with less than 10,000 agult offenders nation-
wide. A large proportion of those participants have re-
sided in Georgia, Florida, and Texas. Most of the par-
ticipants have been property offenders, although Florida
and Oklahoma admit offenders convicted of personal
crimes. Persons convicted of ““driving under the in-
fluence”” are particularly favored house arrest targets,
since keeping them at home, away from their cars, seemns
effective in forestalling their future crimes.

The Advantages of House Arrest

House Arrest is Potentially Cost Effective

While no definitive cost studies have been done of
house arrest, it is thought to be highly cost effective. If
the offender were truly prison bound, then the state

" would save not only the yearly cost of housing the of-

fender (about $10-15,000 per year), but also the pressure
to construct new prison facilities (at about $50,000 per
bed).

If electronic monitoring equipment is used, house ar-
rest is not as immediately cost effective. Because com-
panies are trying to recoup some of the development
costs, purchasing the initial equipment is currently quite

" expensive. For instance, Kentucky spent about $30,000

to purchase 12 electronic monitors. A cost evaluation of
the program after 6 months concluded that the electronic
monitoring had cost the county $10,000-$20,000 more
than it would have spent if the 23 persons monitored had

been sent to jail instead. However, if the system is used -

for 12 persons for an entire year, the cost comparisons
reverse, and the county would save about $65,000.8
Most agree with the manufacturers that in the Jong run
home incarceration will be less expensive than institu-
tional incarceration.

9 “Yome Incerceration with Electronk Mositoring n Keatoe Cowaty, ;A
Prolimisary Report,™ by Robert Lilly snd Jemmifer Wright, uapublished draht, 1986+
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» Using cost figures provided by some of those who com-
pleted our survey, we computed a rough comparison of
costs per program type (see table 1). 7

TABLE 1.—ANNUAL COST OF HOUSE ARREST VS,

ALTERNATIVE SENTENCES
Routine Probation $300—$2,000
Intensive Probation $2,000--3$7,000
House Arrest (w/0 electronics) £2,000—$7,000

With Telephoaic Call Back System $2,500--35,300
With Passive Electronic Monitoring $2,500--$6,500
With Active Electronic Monitoring $4,500—338,3500

Local Jail $8,000—$12,000
Local Detentios Center $5,000—3$15,000
State Prison $9,000—320,000

Not only are operating costs lower for house arrest
than forjail or prison, but there are indirect cost savings
as well. Offenders with families can contribute to their
support, thus saving the state welfare costs the offender’s
family may have required. Most house arrest programs
require the offender to be employed. Consequently, he
continues to pay taxes and may be required to pay vic-
tim restitution and probation supervision fees as well.
Georgit obationers paid $650,000 in probation fees fast
year, which was enough to totally offset the cost of the
intensive probation program. Florida reported i
$9.2 million in fees from its home detainees, although
thiswasnotenoughtocovcrthecosuofmpervising
them

However, the figures in table ] ignore an important
cost component: the cost of reprocessing any recidivists.
If house arrest participants are being rearrested and
retried, then the system bears those reprocessing costs.®
Recent estimates show that it costs an average of $2,500
to dispose of an arrest (Haynes and Larsen, 1984).

In short, we really don’t have information to compute
the full costs of various probation programs. At this
poim.lllweknowhtlmthecost;o!ldmhistuinghmue
arrest is less than confinement in either state or local
facilities. But particularly with electronic monitoring, we
must be skeptical of the claims supporting house arrest
on the grounds that it is much less expensive.

A house arrest program in Contra Costa, California
was cancelled, despite glowing reviews from all con-
cerned, primarily because of expenses. After a 1-year
trial, the house arrest program (without electronics) was
deemed too expensive. ““It turned out that it costs more
to keep them in home detention than in jail,”” said Cecil
Lendrum of the probation department. Jail overcrowding
was not seriously relieved, and the sheriff’s department
was unable to reduce its staff, According to Rudy Webb,
theprogramcoordimtor,theneteontothecountyfor
1 year of the program was $95,000.

?M“-th&uﬂhﬁmu.““
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- tencing conditions. It can also be used at almost any point.

House Arrest Con Be Tailored 10 Meet Local Needs

_ One attraction of house arrest is its flexibility. It can
be used as a sole sanction or part of a package of sen-

- - in the criminal justice process. It can also be used as a
¢ diversion before an offender experiences any jail time,

- after a short term in jail, after a prison term (usually

. Joined with work release), or as a condition for probs.

ﬁonorparolemoaﬁom.ltanbenwdtompu—

-ﬂcuhrﬁmuofthedayorplrﬁcnhroffendcrtypa.
R Baametheoﬂmderhmﬂyonmetypeofnmded

sentence, be can be quickly revoked and sentenced to

 prison if be fails to meet the conditions of his participa-
. don.Hommproum,forthemostpnn,donot
* require legislative changes and can be set up with ad-

to communicate conditions, enhancing implementation
}im arrest also has potentul applications for of-

'fmdenwithspedalneeds.e.z.,lhetcrmimllyﬂl,

. mentally retarded, those with AIDS. Connecticut is ex-

ploring its use for pregnant women. Currently, when
women come to jail or prison pregnant, the facilities must
have special arrangements to assure the physical well-
being of both mother and child. Depending on the level
ofrisktnvolvemm,mchlmmmightbemlmedto
hethomeonhehomeofnrelaﬁveduringpmgmncy.
This would likely result in cost savings, as well as pro-

. vide a bealthicr atmosphere for mother and child.

ZHmAmMmimizutheSoa‘alandPsydwlogiqd

Costs of Incarceration

Most believe that house arrest programs are *“socially
cost effective.” House arrest can prevent the breakup of
the offender’s family and family networks, with its con-
sequent psychological and physical disruption that may

. . traumatize the offender’s family as well as himself. And

if the defendant had a job, he could keep it.
Furthermore, any *‘criminogenic effects” associated

whhprisonwouldbeavoided.'l’hisbencﬁtispnrﬁmhﬂy

lm:cﬁve,espedaﬂyfmﬁmoffendaswhomynothnve

- committed themselves to a life of crime. They would rot

lenmfromearmaiminalsinwison.norwouldtheybe
phylhﬂymulted.Monofthooeopem.ln;homeu-

- rest programs view this as an important advantage. While

prisommnotdelisnedtominmatspsycholo;imlly,
thnhmunfommueconeomimteffeaofmostpﬂsons
today. As the New York house arrest guidelines noted:

hwhmmnmwndayvhhlwrdmw
debunndﬂmnchllonu.nh&hlydhupdvel!mhwlnbiy
hokmfmﬂy.chﬂdrmvboluuupea!mlbe&wm.nojob.
ndnpphhhlllehhorytlmhhrdwuphln'hmhm
a mew job,

If we could devise & sentence fhat would not com-

" promise public sqfety, and at the same time avoid such
- devastation, surely it would be preferable on this and

other grounds as well. For example, prisons today are
unable to provide extensive social and rehabilitative serv-
ieu.Oﬂ‘endenwboremﬁninthecommunityanbe
ordered (as a condition of their release) to undergo par-
ticular types of community based treatments. It is also
probably true that rebabilitation taking place it the of-

term success.

- fender’s own community has a higher probability of long-

H

i

ive
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Unresolved Issues

Most people believe that house arrest is less intrusive
andlasapemivethanpﬁsonmdﬂ:mwmthuyhu.?ﬁ.
there are concerns about this trend. Victims® advocates
argue that placing convicted offenders back in the com-
munity, however stringent the conditions, trivializes the
nature of their crimes. MADD--Mothers Against Drunk
Driving—has been particularly critical of house arrest and
sees such sentencing as a step backward in efforts to
stiffen penalties for drunk drivers. (Drunk drivers are fre-
quent house arrest participants.)

Prubation officers are often critical because such pro-
grams facus on guarding people instead of helping them.
Civil rights groups fear that the technology will be abused
and that 'he private sector will begin selling the equip-
ment to extend surveillance not only to convicted
criminals, but to undesirables (c.g., persons with AIDS).
And nearly everyone is concerned with the public safety
issuef—will offenders simply escape or use their homes
as the base for criminal operations?

These and related issues discussed below are becom-
ing impo—ant, as counties begin to consider the pros and
cons 0. nplementing house arrest programs.

Widening the Net of Social Control

Non -lent and low risk offenders are prime can-
didates ;' house arrest and are least likely to have been
sentenced to prison in the first place. As judges become
more familiar with house arrest, they may well use it for
defendants who would normally have been sentenced to
routine probation. Hence, a sentence originally intended
to reduce prison crowding might instead *‘widen the net””
of social control without reducing prison and jail popula-
tions appreciably. )

Alvin Bronstein, head of the American Civil Liberties
Union’s National Prison Project said: “We should be
looking for ways to place fewer controls on minor of-
fenders, not more. If these devices are used as alternatives
to jail, then maybe there’s no problem with them. If
you're sending the same people to jail and putting people
who otherwise would be on probatiyn on them, it’s a
misuse. "Ve're cautiously concerned. 10

Alternatively, house arrest may be used as an ‘‘add
on’’ to the sentence the jﬁ;&e would normally have im-
posed, thus lengthening the total time the offender is
under criminal sanction. According to a probation of-

ficer who operates a house arrest program in Rocy/o

County, Illinois,)‘

Probation could not convince the judges that home detention is 8
good program. it s being done, but it seems that judges are doubling
the length of jail sentences imposed in order for offenders to put
in the actual time the judge had wanted served in the first place.

n~whl%-m&-—wumm
Seprember 1905
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In the Jong run, **widening of the net’ with house ar-
Test programs is a realistic possibility. Research has shown

o that prison capacity drives prison commitments, as well

s vice versa.!! In other words, judges will sentence of-
l‘m‘-imtopﬁmulon;neapudtyﬂim.lnduu-
vlutyaqnndl,nomyprisoneommimu.lfwebedn
to regard homes as potential prisons, capacity is, for al

_ the ““social net’’ would stretch.
Butwhileweouninlydon’tmtto"widenthenet"

E‘il'leq.aonsﬂ:cly.n’mreImensiveim.er\remionslmyl>e

necesu_rytoaubthehishnddivimnteoflomefdony
probnbonm.lntwtingl.?ﬂ)ululumtedpmbaﬁon
h&ﬁ'!e.nmedmh,!’aaﬂhh ia et al. (1985) found that two-thirds
were the 3 years following sentencin; 8.
Mm,75mof&eoﬁﬁd£fﬂduﬁm
those nfmpled involved burglary/theft, robbery, and
other violent crimes—the crimes most threatening to
-pn.lbbc safety.12 In searching for solutions to what is
widely regarded as a serious problem—crimes commit-

. ted by felons on probation—we recommended intensive

supervision probation programs. House arrest is regard:
ed as a form of intensive supervision. -3

- Focusing Primarily on Offender Surveillance
Some worry that house arrest, particularly if coupled

withdecmﬁa.wmbethefmﬂblowmthe“rchabﬂim-_

tion ideal.” As probation officers focus more heavily on

"~ Most probation officers monitoring house arrest par-

ticipants _ldmit they have little time for counseling.
Whﬂenkmthueounsdingisredueedinmoam
arrest programs, employment or enrollment in school is

often required. And, to my way of thinking, having a
job or a high schoo! diploma may do morﬁ“ﬁ?t;s,_e/-/

charces for a law abiding life.

_ Intrusiveness and Possible Hllegality

Some people object outright to the state’s presence in
hdxvidu.als' homes, long regarded as the one place where
pﬁvacy 18 guaranteed and government intrusion scverely

ed by law. If electronic devices are used, some fear

.wemaybehudedtowudsthetypeofsocietyOrwell

described in 1984. In 1984, citizens’ conversations and
:vovunent :vere strictly monitored and used as a tool of
overnmen oppression. However, house arrest, with
mtbou.t electronics, is quite different from the 19:;
scenario. Housemisuseduaaimimlmteneeand
only_lmposed on offenders after they have been legally
convicted, It is imposed with full consent of the partici-
pant. lt‘h intended to be used as an alternative to in-
mm.h?n;lndmrdylprhonnﬂismomintmﬁveto
the individual's privacy than even strict confinement to
one’s home.

"QE#L
), Amtrice Privens and National hastitwse
Jusiss, Wenhisgis. DC., 1980, o veLm, -

Joun Putersilie ot al., Grantieg 3
priy Peloay Probation: Public Risiz end Altarnatives, The

. Rasd Omrporation,
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thc 1970’: Dupne fnndmg for new facilities,

.' ed to capacity, resulting
in gross overcrowding, huge bac ogs of state inmates in
local jails, Federdl 1a ts,and wrible budgeidry over-
imnr.A"ma'n s\during-4his perig
dox, Jimm§ Carter, gpdiGeorge B )ducribedthe
chronic frison crists he worsl problem of their ad-
ministrations, one that sappéd their energy and sosked
up mon-~y desperately n€eded forothe:worthy projects.
'l'hc)udga end€l to b cons jye: sk P per-
te in prgie-wis then the highes
even-fhan in the Soyief Union or
dges expressed th feeling that ft $

punishmient fOI’ cfime, whil¢ overcrowding was the
responsibility of tle copréctions department (which in
Georgia oversees bathprisc un,{pmbﬂion).Asthcuisis
deepened, ho , the judiciary became more sym-
pathetic and b 4 using regula probaﬂon for more
serious of fefiders. ntpneofthe hat THore serious
offendep: were befp placed regulnr cas€loads, the
crisis ovircroWwding conm: - nmbated.An
alterhative was-rieefied that could b nsedfounillm
scriobrs category of offender<th lmn *punishing”’
as prison without being costfy and the undesirable
side effects of forc ) ooentfnnuli_es o-welfare or
plunging lesser offénders into priserf Tull

criminals. Geoggia’$ Intensive Probation jon pro-

gram emergod fromplits decade
conceived and formulated
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5"“)\3, 19%1.

lﬁ\\

udﬂmdmwhomldmnnybeaaﬁuﬁmeh
state prisons are diverted to local communities to serve

intensified probation sentences, who should bear the cost?

The state saved a prison or jail bed and operating costs,
which at a minimum are $10,000 per year, per offender.
But probation picked up an additional client who requires
meu!ymmmhynpavﬁon.

In states with centralized probation departments,
reallocating a portion of the overall corrections budget
to correct this imbalance is rather straightforward
(although not mecessarily easy to accomplish). But in
many states, prisons are state funded and probation is
county funded. Hence, a savings in the state level prison
budget does not necessarily translate into an *‘add on”
to the county level probation budget.

Shouldn't the state reimburse the county to offset some
of the additional costs incurred? This is a central ques-
tion, and if they don’t address it, probation officials are
Mkely to find themselves again in a mo-win situa-

. hon responsible for supervising high risk felons with too

'S few resources to do the job adequately. Recidivism rates

3 (Lester Mad- fé,wwjllhkdyrbe and probation will again come under fire
ineffectiveness.

Can Probation Itself Adapt?

In my opinion, the most important *‘unresolved issue"*
mwhﬂhumbahonhulfmnddmwbmu-
Mmdothahtmﬁvemveﬂhncemm In mov-
ing from primarily rehabilitative to restrictive supervision,
structural and organizational changes must inevitably
follow.

Most dramatically, probation departments may need
to shift from 8 a.m. to 5 p.m. organizations, clgsé
weekends, to 24-hour, 7-days-a-week
Cochnn.commimoneroﬂ’robmonmm peits,
says 24-hour probation is just around the corner:

1t Is naive to assume that the more serious probationers can be of -

fectively supervised on a 9-5 basis. Criminals don’t work bankers®

hours. lronically, probation is the only component in the criminal

qutmmw,wdwum:ﬁu
4-bour availability. The police, correctiooal officiak, and recently

schedules of those they presume to service and deter. (APPA
Perspectives, fal 1996)
Furthermore, probation as an organization will need
to staff and monitor surveillance programs differently.
1t will peed new screening criteria, perhaps recruiting and
training different types of personnel, devhmgguidehnu
fmknnhofmy.mddemmlnin;wlmw
made to violators. lnhounennut.thefuﬂwohhomwm
be with respect to curfew. How will probation choose to
respond? These issues are not minor, and probation of-
ficials need to give them considerable forethought.
‘The next few years are critical for the survival of pro-
bation. With virtually every state facing severe prison
crowding, probation continues to dominate contem-
porary corrections policy. Departments that can reorient
their services to handling serious offenders outside of
prison are likely to find themselves dack in favor with
the public and those who provide their funding. House
arrest programs show promise in this regard.
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There have been no formal challenges to date con-
cerning the legality of house arrest. But Jegal opinions
written by officials in Utah and Florida argue that house
arrest, with or without electronic monitoring, will with-
stand constitutional challenge as long as it was imposed
to protect society and/or rehabilitate the offender and
the conditions set forth are clear, reasonable, and
constitutional. 13

These officials believe it can be reasonably argued that
house arrest is both protective of society and
rehabilitating to the offender. And since offenders sign
consent forms, it makes it difficult to argue that the con-

ditions were not clear. “’Reasonable’” generally implies
that the conditions are fair. If prison was the alternative,
given that house arrest is less intrusive, it can therefore
be justified as being fair. Further, house arrest as cur-
rently implemented does not appear to violate any con-
stitutional guarantee.

Experts agree that the most plausible constitutional
challenges pertain to the 4th and 14th amendments. The
4th amendment prohibits unreasonable search and
scizures, and some question whether installation and
subsequent monitoring by electronic transmitters con-
stitutes an unreasonable ‘‘search.’”” The 14th amendment
guarantees equal protection under the law. If offenders
are being required to pay a fee in order to be eligible for
the program, and those who can't afford to pay are being
denied probation or parole, house arrest may be liable
to 14th amendment constitutional challenges.

Thus, while house arrest does not seem overly intrusive
or threatening to constitutional rights, the situation needs
to be closcly monitored as the technology grows more

. sophisticated. Manufactures of the electronic transmit-
ters are already considering the potential of including
home video and audio surveillance and remote-control
testing of blood aicohol content. If these possibilities ever
become reality, our assessment might change.

Race and Class Bias in Selecting Participants

Because house arrest programs are in the experimental
stage, administrators are being extremely cautious in
selecting participants. Most programs limit participation
to offenders convicted of property crimes, with minor
criminal records and no history of drug abuse. Such strict
screening makes locating eligible offenders difficult, and
those who are eligible tend to be disproportionatety white
collar offenders.

American Civil Liberties Union officials say the pro-
grams may discriminate against young, poor, and black
people because to qualify for most house arrest programs,
& person must be able to pay a “‘supervision fee,”’ which
Tuns about $15 to $50 a month. If electronic monitors
are used, the fee is higher (about $200 a month), and the
offender must have a home and a telephone. Persons
without these resources may have no alternative but
prison.

———
39 For a complete review of lega! lesucs, see Rolend V. def Cormes st Scuaph Vougha,
National

_As noted above, this situation raises possible “‘oqual
_pmtection"kmanwdluovmnfairmnwneerm.

Someprognmshlvebquninnitutingslidingnlefee

‘-chedulu.nndntewotbmareprovi' telepho:
o!‘fendeuwln:ulon'tnmvlnvethemd.m8 Prones for

Commmhuk&my

Somepeopleluimnlyquesﬁonvbetherhouxlm
programs adequately protect the public. Regardless of
.mouadmhthnbmnemummwe
thltoffendmwmp“mﬂ;ht"mdthnitrdiesforthe
most part on the offender’s willingness to comply. Can
& criminal really be trusted to refrain from further crime
iflllcwedtommininhishome?Whatistonophim
ﬁomdmplyunin;hhhomeaubauofu’imimlopen—
tions, for example, drug deals, fraud, and prostitution?
. reddivismtndewlpemforhonsé
arrest plrﬂcxpnntl» is quite low. Florida’s Community
lPrommrq)omlrevoationnzeofabout 15

fender types, the public safety question might resurface

Anothquunonbwsmenuonmg It is true that every
hoqs? MITESL program now operating attempts to select
hdmdulls with a low probability of recidivating. While
that 18 reasonable in theory, predicting individual
recidivism is _difﬁcult in practice. Research has shown
ﬁme_lnd again that the system’s ability to successfully

low risk offenders, some of those predict

8 ed to succeed
will u!:doubtedly fail. House arrest programs should not
promise absolute success; they will undoubtedly fail to

Are We Guaranteeing Failures?

Somebdicvethudeapitexoodintenﬁons success
completing a bouae arrest sentence my.muallymblz
twsbcrthnniu'vmgnpmontumAsCeulSteppc,dnef
probation officer in San Diego, California noted:
meny:bousemmmbetonghathmbeinginjail.

. Youcomehomelndyourkidsbeg
you to go to the park
_ O get some fce cream. You're not free to dotha::r

Everyonelgmuthuhukesgverydisciplinedper-

mnbngperiodofﬁmemybeunruﬁsﬁc While
3 there
xl;eencmebgthm yhomemmtm.mouhve

1 for 6 months or less. Generally, offenders
mdmg.StoSdays.nhomeforlinjlﬂ. e
Setting expectations that offenders can reasonably
Deet seems important. Unrealistic conditions simply
nmteefnﬂure.'l‘hemtemwﬂlthenhavetomprm
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UNITED STATES DISTRICT COURT
_NORTHERN DISTRICT OF ALABAMA
" PROBATION OFFICE

" JERONE A. SAVAGE ) R . u. 5. POST OFFICE AND COURTHOUSE

CHIEF PROBATION OFPICER v'— P. O. BOX 895, FLORENCE 3563}
281 FEDERAL COURTHOUSE ¢308) 786-2566 ‘

TS 229-0180

1800 FIFTH AVENUE. NORTH :
BIRMINGHAM. ALABAMA 35203 _ Birmingham

- COM.. 1 208 ) 731-1748
" FTS 2291746

‘ FEDERAL BUILDING AND COURTHOUSE
P. O. BOX 1097, GADSDEN 35902
COM. (208) B47-8B722 - FTS 229-89B80

* POST OFFICE AND FEDERAL BUILDING

P. 0. BOX 38. TALLADEGA 38160 FEDERAL BUILDING AND COURTHOUSE
COM. 362-3892 P. O. BOX 2829. TUSCALOOSA 3B403
June 30, 1986 COM. (208) 788-6621 - FTS 229-2927

P. O. BOX 388, HUNTSVILLE 38804
COM. (205) B34-2454 - FTS 871-1360

Mr. William W. Wilkins, Jr.

Chairman, U.S. Sentencing Commission

1331 Pennsylvania Ave., N.W. Suite 1400
. Washington, D.C. 20004

Dear Mr. Wilkins:
The following is in response to your letter'of June 17, 1986:

PROBATION

There should be intensive supervision for those who commit
violent crimes, involved in selling drugs, sex offenders, drug
and alcohol abusers, and second offenders who are involved in
fraud. This supervision in many cases would follow a period of
custody.

The intensive supervision should be in the form of frequent
" personal contacts, but equally important is collateral contacts
with significant others. Special conditions limiting activities
also should be imposed to fit the crime or the conduct that is
to be prevented.

The Commission should establish some basic guidelines for
offenses that should have intensive supervision with the court
imposing special conditions on the recommendation of the
probation officer.

The special condition of submitting to reasonable search by the
probation officer should be included. The imposition of this
condition should be based on the offense or background
information contained in the presentence report.



FINES
Fines should be the sentence of choice in first offense
misdemeanors and in embezzlement cases of less than $5000.00
where restitution has been made. The alternative fines (18 USC
3623) and factors relating to imposition of fines (18 USC 3622)
sets out adequately the things to be considered in imposing
fines.

The sanctions in 18 USC 3621 is appropriate for failure to pay.

RESTITUTION

Restitution should be considered in all cases where there is a
_financial loss to any individual, group, business, organization,
: or agency. Also, restitution for compensation for physical and
emotional harm and death should be considered.

The probation officer should, to the extent possible, resolve
any disputes relative restitution prior to final sentencing. If
there are unresolved elements, the probation officer should
report to the court the areas of dispute and the attempts that
have been made to resolve the controversy. The court should
. make a final determination through an appropriate hearing prior
to sentencing so defendant can be aware of the maximum limits of
punishment. '

The making of the victim whole should be of primary concern in
any sentencing. If the defendant is void of financial
resources, in some cases services provided to the victim might
be imposed to help compensate the victim. Also, moneys received
from prison industries, during work release, or government
checks received by the inmate might be payed to the victim.

COMMUNITY SERVICE

For community service to be effective the probation department
will have to establish a list of basic agency resources. The
agency and specific hours needs to be spelled out in the
Judgment and Commitment. If possible, the service should be
related to the crime. However, before this can be truly
successful the issue of liability needs to be settled.

This type of special condition would have more impact on a white __
collar offender. It should not be used on violent and sex



“§ffénders; Third party risk shduld always be a éohsideration.
Also, present occupation can interfere with scheduling. For
example a long distance truck driver who is away 60 to 80 hours
a week. '

HOUSE ARREST

House arrest may be appropriate in some unique situation.
However, this type of sanction is wery difficult to monitor and
is subject to abuse. Nevertheless, this could be very cost
effective when someone requires extensive medical treatment and
the individual keeps the responsibility for their care.

incerely,

drone A. Savage
Chief”U.S. Probation Officer

JAS/3jd
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT .
‘PROBATION OFFICE

" JAMES A. FETZER ' v' . U'S. COURT HOUSE
c;:;r r;:;:u oFfcER June 26 . ] 986 ) ) . P.O. BOX 1335
. HOUSE . . : NEW HAVE
m“ 728 . New Ha ven . 203‘773:::)505
:;0.:::;:1;‘!:: - - v U.S. COURT HOUSE
A ROOM 429
p:-zaz-:ul o . ! . ) NS LAFAYETTE BLVD

BRIDGEPORT 06604
2035795707

Honorable William L. Wilkins, Jr.
Chairman, U. S. Sentencing Commission
1331 Pennsylvania Avenue, N. W. -
Washington, D. C. 20004

Dear Chairman Wilkins:

This letter is being sent to you with the belief that the Commission
“would appreciate input from the field.

In recent months, I have become involved in the area of community service
as a. sentencing alternative. I have been amazed at what a flexible
sentencing tool community service is. If the court desires to punish
a defendant, the community service order can be tailored to that end.
If however, the court wishes to obtain a form of restitution to the
community, the court can construct the judgment to that goal. '

A condition of probation requiring community service can be imposed
where the court might order financial restitution, but the defendant
lacks the means to make restitution. It can be used in a borderline
case where incarceration might be appropriate, but the court is reluctant
to impose a prison sentence.

Community service is cost effective. A defendant remains in the
community and supports himself and his family. He pays taxes and does
his share to keep the economy going. The community also benefits by
receiving service from the individual. .

It would seem to be of great benefit to society if in all appropriate
cases, community service were a standard condition of probation. I
stress ‘“appropriate” cases, because some individuals would not be
acceptable individuals to perform community service. Included would
be persons with active psychiatric or drug problems, and those with
a history of violence. Any such condition should be flexible enough
that it would not be automatically imposed in all situations, but only
in all instances where the court/probation department felt the individual

was an acceptable individual.
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I appreciate the opportunlty for this input, and would welcome shar1ng
further discussion of this topic with the Commission. B .

enior Probation Officer

JHG/r o
CC: CUSPO Fetzer Lof
Hartford, CT



UNITED STATES COURT OF APPEALS

. FOR THE FIRST CIRCUIT .

CHAnnéRs or ) , FEDERAL BUILDING
HUGH H. BOWNES o ) ’ BS PLEAGANT STREET
JUDGE . : CONCORD, N. H. 03301

June 30, 1986

Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Comm1551on
1331 Pennsylvania Avenue, NW

Suite 1400

Washington, D.C. 20004

Dear Judge Wilkins:
I am writing in reply to your'letter of June 17.

Your ©probing questions deserve a lot more
consideration and research than I have had the time to
give them. With this caveat, I respond as follows.

Probation

I do not think a form of intensive supervised probation
should be imposed on certain types of federal offenders.
If a defendant is put on probation, I think that he ought
to receive the type of supervision that is necessary based
on his background, the type of crime, and the type of
individual he is. I do not see how meaningful guidelines
can be drafted to cover "intensive supervised probation.”
It seems to me that 18 U.S.C. § 3563 (b) pretty well covers
the entire gamut of probationary conditions. Instead of
writing additional guidelines, I would suggest that more
discretion be given to the sentencing judge.

Fines

I am sure there are certain crimes for which fines
should be the preferred sanction, but I am not prepared
to list them at this time. As a general rule, however, I
think that fines should be restricted to corporate
defendants. I do not consider a fine to be the same as
restitution, which is an entirely different matter. My
opinion is that, as far as deterrence and punishment is
concerned, a fine is not nearly as effective as putting
an individual behind bars.
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Restitution

I think restitution should be seriously considered
in crimes involving mail fraud, larceny, stock fraud, etc.
- those types of crimes in which the victim has suffered
an ascertainable loss of money. If the amount is
ascertainable, then the amount of restitution can be
~determined without unduly -complicating or prolonging

sentence. Restitution could be effectively combined with
imprisonment or community service if the defendant is
wealthy enough to make the restitution. 1If he is not or
the sum is so large that restitution is not possible, then
I do not see how there can be any combination.

Community Service

I think the best approach to community service is to
leave it largely to the discretion of the sentencing judge.
I think that the type of offenders sentenced to community
service should be restricted to those who act on firmly
held beliefs of conscience. During the Vietnam War when
I was sentencing draft evaders, if I felt that such a
person had acted out of conscientiously held beliefs rather
than an attempt to avoid serving in the Army, I gave him
a choice of working in a hospital for two or three years
or imprisonment. Most, of course, took the hospital service
option. The types of offenders for whom community service
will not serve the goals of such sentencing are those who
have committed crimes of violence, greed, and passion
- most of the criminal offenders.

House Arrest

This may in certain restricted cases be a viable-
alternative to incarceration. I think house arrest could
well be combined with a community service sentence. This
should be an option within the discretion of the district
court.

Sincerely,
United States Circuit Judge
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JOHN J. CLEARY ' ATTORNEYS AT LAW (TE;EPHONE
6I9) 232-2222
CHARLES M. SEVILLA 1010 SECOND AVENUE, SUITE 1804

SAN DIEGO. CALIFORNIA 92101-4906

30 June 1986

William W. Wilkins, Jr., Chairman

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004 T

Re: Alternative to Confinement
Dear Judge Wilkins:

- Thank you for your letter dated 17 June 1986 concerning
the various options for the federal trial judge in determining
the appropriate sentence for any individual offender. Although a
structure which will provide uniform sentencing is desirable, it
must also recognize the goal of individualizing the sentence. To
this end, I strongly urge that you provide federal trial judges
with reasonable discretion within the statutory frame work.

Our experience in the California state courts has been
difficult: one of the few saving features of the 1976 Determinate
Sentence Law was that it continued discretion to judges in the
grant of probation. The federal approach would now seem to adopt
the California approach. Given that orientation, I hope the U.S.
Sentencing Commission will focus on a structured approach on
commitments to prison (i.e., in excess of one year) and provide
judges the maximum range of discretion on those offenses for
which probation would be available. :

Probation

Probation should be provided on the basis now avail-
able. It would be horrendous if the new "reform" system provided
a "back-handed" approach to accelerated and increased confine-
ment. The Senate consensus was that there should be considera-
tion of the existing rates of probation now, so that there would
be no radical change in the denial of probation causing an
increase in our over-taxed prison facilities. :

To adapt a phrase from the U.S. Supreme Court, I would
suggest that there be a "“cost-benefit" analysis of the use of
. intensive supervised probation. An argument could be made that
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the; alcoholic who passes bad checks or the shoplifter on a
military reservation could be subjected to intensive probation
supervision, but in many cases this would be a waste of federal
funds.

Rather than create an intensive supervision unit that
would Balkanize the already divided resources of local probation
offices, the scheme of probation supervision should be adaptable
" ¢to the individual. Monthly reports seem to be the standard
technique now with occasional visits in many cases. Perhaps this
is appropriate in the majority of instances.

Something more should be required for those who' have
committed a very serious or violent offense. In addition to
."supervision" there should be some official assistance so that
the individual will not be propelled back into the circumstances
in which he committed the offense.

In a borderline case where the court has reservations
about the grant of probation, the court should have the discre-
tion to structure more intensive requirements (i.e., weekly
contacts with the probation officer, daily phone calls, weekly
visits by the probation officer to place of residence or work,
drug tests, etc.). The intensive probation program should not be
for those who are on parole,as we often have this in "mixed sen-
tences" where the court imposes a term of confinement on one
count and followed by a term of probation. This means the pris-
oner will be on parole and probation at the same time. That is
an unnecessary use of probation (in California it is illegal to
impose probation after a term of confinement because it is
inconsistent with the purposes of probation and parole). It is a
clear duplication of federal services.

_ The probation conditions now listed are so extensive, I
would not see the advantage of listing other novel conditions.
More importantly, the program should be structured to carry out
the existing conditions in an effective and efficient fashion.
Many of the probation offices are overloaded with cases and too
i{11-funded to provide even the simplest types of control. If the
defendant needs psychiatric counseling, for example, the local
probation officer should be funded to provide psychiatric care
for those who cannot afford it (this is probably very prevalent
among those convicted of the offense of threatening the
President).

Before structuring regulations, I would urge a survey
and evaluation of the resources available within the federal
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probation- system. Also, I cannot emphasize and repeat often
enough that you should survey the type of federal offenses and
gear your techniques of probation to that category of offense.

nes

Fines have traditionally been imposed where there is
little or no incarceration. The fine option should be main-
tained, but the U.S. Sentencing Commission has a serious respons-
ibility to see that the enormous fine maximums are tailored to
the wrongs done. There should be some type of review to insure
proportionality of any fine to a particular offense. Approxi-
mately 70 percent of those charged with federal crimes are
financially unable to employ counsel, and they receive the
_services of a federal defender or appointed attorney under the
Criminal Justice Act (18 U.S.C. 3006A).

For those without funds, it would be a useless gesture
to impose a fine, and it could be very counter-productive in
seeing the individual become financially self-sufficient. Again
I would suggest a survey of the fines now imposed as a general
guideline of information for the imposition of such fines. I
would be slow to recommend regulations which would interfere with
the trial judge's discretion in this matter. However, I have
some ideas as guidelines.

If the offender has counsel appointed under the Crimi-
nal Justice Act there should be a regulatory presumption that the
individual does not "have the ability to pay." -If the defendant
has the funds for counsel, the court may direct such payment by
the defendant. (18 U.S.C. 3006A(f).) The court now has to
imposed the mandatory penalty assessment which, at $50, is too
much for the poor Mexican charged with an immigration violation.

The machinery on fines has not yet been fully refined,
but I think a great deal of relief could be provided if a certain
category of cases were excluded presumptively from fines. This
might ease the administrative burden of collecting fines in those
cases where they are appropriate.

Many of those who are now subject to fines would have
to litigate their "ability to pay" in either civil or criminal
proceedings, which is a counter-productive use of our limited
judicial resources. I would urge an administrative mechanism
similar to that used by the Bureau of Prisons for those charged
with fines that would permit offenders to establish their inabil-
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ity to pay and thereby offset the mandatory statutory enforcement
or- in the alternative be a basis for asking the court to re-
evaluate the imposition of the fine. This may cause a problem
‘after the 120 days runs on Rule 35.

Restitution

Restitution should have priority over any fine. 1In
addition to a determination of .a specific loss related to the
offense there should be some general guidance that if the cause
of the loss or the amount of the loss is beyond efficient deter-
mination, then the limited resources of the court should not be
exhausted in satisfying what might otherwise be the basis for
civil litigation. If the loss is easily recognized, then the
court can make it a requirement to be combined with probation and
" short terms of confinement. Protracted confinement usually
precludes effective restitution enforcement.

If the individual has no assets or they are limited to
support his or her family, then community service should be
preferred if it would permit the individual to maintain or obtain
employment. Restitution should be highly favored by the regula-
tions, and should even take priority over the need for confine-
ment save in serious and violent offenses.

Community Service

For the U.S. Sentencing Commission to devise regula-
tions on community service is a classic example of putting the
cart before the horse. You should sit down and talk to the
Bureau of Prisons to determine the type of facilities that are
now used and the available appropriations. The Gramm-Rudman
legislation has seriously curtailed the use of community services
by the Bureau of Prisons. Many contractors have lost their
contracts with the Government to operate these essential and
vital alternatives to confinement.

As a goal, 50 percent of all federal inmates should be
in community treatment facilities. This is not an unreasonable
expectation given the number that are already in federal prison
camps (Level 1 security -- lowest level). The principle resist-
ance has been from communities which do not want these
facilities.

Again, I would strongly urge that a survey be done of
the facilities operated by the Bureau of Prisons to get some
insight as to those which are effective. Community Service
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‘needs to be substantially expanded, but not at the cost of taking
those who would otherwise receive probation and placing them into
"token confinement." It provides effective supervision and in a
sense is a form of "intensive probation supervision."

House Arrest

This alternative to incarceration is being explored by
many local and state jurisdictions. The federal government could
learn much from the experiment,” and some innovative federal
judges have already used it. It is very applicable in the case
of mothers with children, invalids, those with serious medical
problems, the elderly and others. The difficulty is in insuring
that there is a form of "deterrence" attached to this "loss of
:liberty." The public would not take lightly the advantage of a
- corporate official 1living in a palatial estate while under "house
arrest." The military has used this mechanism for many years,
and much could be learned from their use of it.

The U.S. Sentencing Commission is in a unique position
to reformulate the direction of our federal correctional system.
Before it can go forward, it has to know what exists today and
what was previously tried. It is also very important to identify
the class of federal offenders in determining the rules and
regulations that you will propose.

Thank you for the opportunity to comment.

Sincerely,

G} oy

CLEARY
Attorney at lLaw

JJC:dd



UNIVERSITY OF MINNESOTA
TWIN CITIES

School of Social Work

400 Ford Hall

224 Church Street S.E.
Minneapolis, Minnesota 55455

(612) 624-1367

July 2, 1986

Mr. William W. Wilkins, Jr.
Chairman

Uriited States Sentencing Commission
Suite 1400

1331 Pennsylvania Avenue N. W.
Washington, D. C. 20004

Dear Chairman Wilkins:

1 am pleased to accept the invitation to present a statement to the
Commission on July 15. Enclosed is a copy of my statement along with some

supporting documents.

A limited available time and my heavy summer commitments have made it
impossible for me to develop as comphrehensive or integrated statement as 1
would like. My thinking is expanded, however, in the documents attached to the
statement should the Commission Members desire additional background material.

Sincerely,

(342

BURT GALAWAY
Director of Graduate Studies

Ih

Enclosure

L8-12



UNIVERSITY OF MINNESOTA | School of Social Work

TWIN CITIES 400 Ford Hall
224 Church Street S.E.
Minneapolis, Minnesota 55455

(612) 624-1367

T0: United States Sentencing Commission

FROM: Burt Galaway, Ph.D.
University of Minnesota
400 Ford Hall
224 Church Street S. E.
Minneapolis, Minnesota 55455
(612) 624-1367

DATE: July 15, 1986
I have been asked to respond to three questions:
1. Under what conditions should restitution be ordered?

2. How should a hearing be structured to efficiently determine the
appropriate amount of restitution without unduly complicating or
prolonging sentencing?

3. Are there ways in which restitution could be effectively combined with
imprisonment or community service?

My response to these questions is based on the position that restitution should
be considered as a sentence available to the court for use either alone or in
combination with other non-incarceration sentences. I have dealt with some of
the objections to this concept of restitution as a sentence in the- attached
article (1985) but will briefly try to dispatch two of the objections before
moving to the questions. :

One objection is that restitution is inherently a civil Taw concept and that
victims should not be able to use the criminal process for their own gain.
Introducing restitution as a sentence does not deny the fundamental notion of
the crime as a wrong against the state but, rather, respects the unique and
symbolic position of the victim in both the crime and the sentencing. While
the crime is a wrong against the state, the victim has borne the brunt of this
~wrong and has stood as every person. Since the victim has symbolized all of us
in bearing the harm of the wrong, it is reasonable that the victim, as every
person, may symbolize all of us in receiving benefits from the sentencing of
offenders.

A second objection to restitution as a sentence is that it may create inequities
and markedly different sentences for offenders who have been convicted of the
same offense. Legal definitions of offenses, however, are abstractions which
apply to very differing sets of circumstances. Harm done is a reasonable
element in determining the seriousness of an offense; therefore a burglary which
results in a one-hundred dollar loss to the victim is a less serious offense,



other things being equal, than a burglary resulting in a one-thousand dollar
loss to the victim. Restitution, because it relates to damages which are a
reasonable element of seriousness, may increase equity and fairness in
sentencing.

Conditions Under Which Restitution Should be Ordered. Restitution is the
preferred penalty for property offenders because it logically relates to the
offense, holds the offender directly accountable, and results in the restoration
of victim losses. The question then .becomes, under what circumstances should
other penalties be combined with restitution for property offenders. Other non-
incarceration penalties (fines, community service, or probation supervision) may
be used with restitution when the offense is considered so serious that restitu-
tion is an insufficient penalty. Restitution is the basic penalty with other
non-incarceration penalties used to secure proportionality between seriousness
of offense and severity of penalty.

Determining the Appropriate Amount of Restitution. If restitution is considered
a sentence, then determining the appropriate quantity of this sentence will no
more unduly complicate or prolong sentencing than determining the appropriate
quantity of any other sentence. The issue, however, usually hinges on the
question of arriving at a fair estimate of the damages done. The experience of
restitution programs to date indicate that this is a fairly straightforward
undertaking and can be done, probably as a part of the pre-sentence investiga-
tion, before sentencing. Gathering information from victims, information from
offenders, and meditating any differences is generally sufficient to arrive at a
restitution figure acceptable to both victim and offenders. A number of pilot
projects around the country (Galaway, 1986) are using face-to-face victim
offender meetings as a mechanism for arriving at an acceptable restitution
figure. The experience to date suggests that issues of determining restitution
amounts are not as difficult as might be feared, although the necessary investi-
gations and mediation efforts need to be undertaken prior to the sentencing
hearing and with a specific recommendation made available to the court.

Can Restitution be Effectively Combined with Imprisonment or Community Service?
Restitution can be combined with community service where the restitution
obligation alone would be an insufficient severe sanction given the seriousness

of the offense. Community service is also a restorative sentence in-as-much as
the offender is required to engage in activities which bring about an improve-
ment or restoration to the community. Thus, there is some logic in combining
these two sentences. The sentences, however, are different in nature and com-
munity service should not be substituted for restitution. Restitution is to be

the first choice penalty and community service added under circumstances where
restitution is not sufficiently severe.

Restitution can not be effectively combined with a sentence of imprisonment.
Imprisonment impedes the ability of the offender to make restitution and delays
the process for restoring victim losses. Imprisonment does not serve the
interest of offenders or victims and should be reserved for the relatively few
offenders whose acts are so serious that the interests of the state in removing
the offender from society must take precedence over other interests.

ATTACHMENTS:

Galaway, Burt (1986). Implementing a penal-corrective process with juvenile
penal-corrective process with juvenile burglary offenders and their victims.
Paper prepared for the Second World Congress for Victimology, Orlando,
Florida, July 1986. '



Galaway, Burt (1985). Victim participation in the Penal-Corréctive Process
Victimology: An International Journal 10:1-4, C17-C30. '

Hudson, Joe, Galaway, Burt, and Novack, Steve (1980). Chapter VIII: Towards a
 model monetary restitution project, Natural Assessment of Adult Restitution
Programs First Report. School of Social Development, University of

Minnesota, Duluth.

Galaway (1977). Is restitution practical? Federal Probation 41:3, 3-8
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The Honorable William W. Wilkins, Jr.
Chairman '

United States Sentencing Commission
1331 Pennsylvania Avenue, N. W.

Suite 1400

Washington, D. C. 20004

Dear Mr. Chairman:

Enclosed find notes I have made on the subjects
to be before the Commission at its hearing scheduled
for July 15, 1986.

I am honored by the invitation to testify and
look forward to being with you that day.

Sincerely,
Newt Scott ‘
Chief U. S. Probation Officer

NS:sk
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Notes regarding the Sentencing Commission
‘Hearing on July 15, 1986

Question:

Should some form of intensive supervised probation be imposed
on certain types of federal offenders?

Answer:

Yes.

Question:

What kind of offenders should be placed on intensive supervised
probation?

Answer:

1. Persons with various addictions, i.e., drugs,
alcohol and gambling.

2. Some who need close surveillance, i.e., cooperating
‘criminals, etc. This idea will also apply to
organized crime figures and other professional
criminals during periods of conditional release
following incarceration.

3. For public relation reasons some persons whose
offense was highly publicized might be placed
under intensive supervision.

Question:

What forms of control and supervision should be imposed?

Answer:

"No Nonsense" - "Thou Shalt Not"” conditions that advise
the probationer his life will be closely monitored and
penalties for violations will be promptly administered.
In addition to the normal requirements of good citizen-
ship the probationer's physical movement (travel),
physical health (urine sampling), financial condition
(mandated disclosure upon request) or associations may
have to be closely watched and documented.



Question:

What role should the Commission have in determining which
. offenders are placed on intensive supervised probation?

Answer:

The Commission should set wide parameters for ordering
intensive supervision.

Question:

What role should the Probation Office have in determining
which offenders are placed on intensive supervised probation?

Answer:

Probation officers should (as they traditionally have)
recommend conditions of intensive supervision in appropriate
individual cases based on their knowledge of the offender
and the offense. Those recommendations should be
realistic considering the probationer's ability to
perform and the system's ability to police intensive
supervision orders.

Question:

What role should the sentencing court have in determining
which offenders are placed on intensive supervised probation?

Answer:

Sentencing courts should have a great range of choice in
ordering such supervision. They are the authority which
must take corrective action if noncompliance occurs and
therefore must have the strongest voice in deciding exactly
what intensive supervision should entail in given cases.

Question:

What type of probation conditions not expressly listed in
T. 18, U.S.C., 3563(b)(1-19) should the Commission consider
in drafting the guidelines?

Answer:

The Commission may want to list house arrest as a possible
condition of probation. Otherwise conditions 1-19, plus
T. 18, U.S.C., 3653(b)(20) which states, "Satisfy such
other conditions as the court may impose," are sufficient.
The Commission should leave the courts (in sentencing) and
probation officers (in supervision) enough discretionary
latitude to carry out their statutory duties.
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Comments on Certain Concepts

Community Service:

I think community service should never be the
determining factor in deciding to incarcerate or
not, but rather it is a form of restitution and
should be used accordingly.

In ordering community service courts need to
consider who will receive services, liability
and documentation of services rendered. It seems
appropriate as a tool in the supervision of

white collar and organization offenders.

House Arrest:

A problem in outlying areas but may have a growing
use in population centers. It should be closely
monitored.

Fine and Restitution Collection:

We have had good success in policing the payment
of fines and restitution. Probation offices
should not be responsible for the actual handling
of monies and the record-keeping that goes with
it. We have no history of performing such
accounting tasks.

Electronic Monitoring:

Mixed feelings. May be a cost-effective way to
keep track of some people under supervision (house
arrest cases and professional criminals). On the
other hand, it has a "clockwork orange" flavor

oS er—

Newt Scott
Chief U. S. Probation Officer
Northern District of Oklahoma
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UNITED STATES DISTRICT COURT

DISTRICT OF COLORADO ] 303-844-4155
PROBATION DEPARTMENT P.O. BOX 3066
HIGH MAR STATION
BOULDER 80307
July 3, 1986 308-487.5371

HARRIS BUILDING, SUITE 201
115 EAST VERMIJO STREET
COLORADO SPRINGS 80903
303-635-3334

The Honorable William W. Wilkins, Jr. P o. BOX $508
Chairman, U. S. Sentencing Commission GRAND JUNCTION 81501
1331 Pennsylvania Avenue, N.W. 803-245-5396
Suite 1200-A :

Washington, D. C. 20004

Dear Judge Wilkins:

Thank you for the continued opportunity to be able to contribute
to the Sentencing Commission's work on sentencing guidelines and
now, sentencing alternatives. The openness of the Commission
to the comments of practitioners 1is very much appreciated,
particularly as regards to those policy issues that will frame
the eventual sentencing guidelines to be used in Federal Courts
across the country. It is to those policy issues that I would
like to address my opening comments, with specific thoughts on
the wvarious sentencing alternatives to follow. The contents of
this correspondence will form the basis for my testimony before
the Committee on July 15, 1986.

First, I think it important to note that the Federal Courts work
with a different type of offender than do the state courts.
Unfortunately much of the research on sentencing, sentencing
disparity, and alternatives to confinement have been based on
sentencing in the state courts. Most violent crimes are left
to local and state governments for prosecution and Federal
prosecutions are for crimes that are nonviolent in nature, except
for Bank Robbery, Kidnap and Assimilated Crimes Act cases. In
fact, for the year ending June 30, 1983, only 6.4% of all criminal

cases filed in U. S. District Courts were for Homicide, Robbery,
Assault and Burglary. Some 39.6% of cases filed could be
categorized as white collar offenses, with another 14.5% being
drug cases. (1984 Sourcebook @ of Criminal Justice Statistics).

Secondly, I think it important to review the Congressional intent

in the creation of the Sentencing Commission. My understanding
of that is that the Commission was created to reduce disparity
in sentencing. I think it important to note here that, while

sentencing judges are criticized for disparity, much of the actual
disparate treatment of offenders results from the action/inaction
of law enforcement agencies and prosecutors. Most of the disparity
occurs long before the sentencing function. Most prosecutions
come from investigations that are initiated pursuant to policies
which will vary from time to time and from one part of the country
to another. Investigations and prosecutions are performed by
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political branches of government and their policies will change
as elected officials attempt to perceive the public will. The
prosecution makes the decisions on which cases to file and which
cases to plea bargain. The prosecution can even present a
stipulation for a specific sentence [Rule 11(e)(1)(c) of Federal
Rules of Criminal Procedure].

It is interesting to note that much of the concern and debate
on disparity comes from inmates. There is a need for concern
about inmates' perception of fairness in the System, but there
are also legitimate reasons for differences in sentences for what
appear to be basically the same offense. We are a unified system
because of our acceptance of the basic and fundamental principles
of fairness reflected in the Constitution. The United States
is also a diverse and complex society that has legitimate divergence
in thought based on geography, religion, culture, mores and
life-styles. The communities that judges work in hold those judges

accountable for sentencing decisions. There are going to be
legitimate community concerns about particular offenses and their
punishment in different parts of the country. For example, the

possession of cocaine is viewed differently in Aspen, Colorado,
than it is in Middlebury, Connecticut.

The Sentencing Commission's role in all this should be to provide
a basis for the articulation of a national philosophy towards
sentencing and the establishment of general goals in pursuit of
a fair and just sentencing process. The Commission's adoption
of a clear policy on sentencing goals, strategies and programs
for achieving those will be a major contribution to the Federal
Judiciary's task.

Thirdly, it is my firm belief, based on many years experience
working with a group of very dedicated jurists, that judges work
extremely hard at formulating a just sentence. They agonize over
their decisions, both before and after a sentence is imposed.
The sentencing judge is in a ‘very unique position to weigh all
of the factors relevant to a sentencing decision. In your
development of guidelines there must be a wide enough range to
permit sentencing judges to function in their traditional role
of balancing the collective interest of the public against the
private interest of the defendant. That is necessary to reach
a Jjust result that is case specific and which can be perceived
by the public and the defendant as both just and human. My
recommendation, .then, is that the Commission allow as much
sentencing flexibility as possible to allow the court to respond
to the variables that are inevitable with individual defendants
who commit a multitude of diverse crimes in a multitude of ways.

Fourthly, I would recommend that the Commission adopt a philosophic
framework for development of a national strategy that recognizes

t
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that crimes are knowingly and willingly committed by persons who,
for whatever reason, chose to abandon the societal mores by taking,
through force or guile, what is not earned through their own labor.
That position recognizes that individuals are responsible for
their behavior and are accountable to the society when they step
outside what is acceptable. The establishment of a philosophic
position that recognizes that individuals are responsible for
their behavior, and accountable to the society, provides a vehicle
for the establishment of position statements on how to sentence
offenders.

The Comprehensive Crime Control Act, in the section addressing
the imposition of sentence [18 USC 3553(a)], quite properly lists
the defendant's treatment as last in priority in what is to be
achieved with any particular sentence. The law recognizes that
offenders that inflict or threaten physical harm to victims must
be incapacitated, both for the safety of the society and as a
message of deterrence for other would-be violent offenders. Maximum
periods of community supervision should follow their incarceration.
Individuals who commit isolated, nonviolent property crimes can
then be sentenced to allow for reparation to the victim and society
and for their own rehabilitation. It is important to note here
that rehabilitation is the defendant's responsibility and not
the courts or the Probation Service. Probation is meant to provide
the opportunity for rehabilitation and it is in this area that
alternative sentences such as restitution, fines, community service,
etc. are better utilized.

Finally, philosophically, it is my perception that despite the
important gains in the Victim Witness Protéction Act of 1982,
the victim is still a neglected part of the Criminal Justice System.
It is my feeling that we have a good ways to go in providing a
continuity of information and services to the victim so that they

feel more a part of the System. The feelings we get from our
interviews of victims is that they are on the outside looking
in, with 1little or no impact on sentencing. Philosophically,

I would suggest the adoption of a position that the Sentencing
Commission will make every effort, through its policies, to:
1) protect the community; 2) punish, swiftly and surely, the
criminal; and 3) involve the victim in the process.

The balance of my comments will address those specific sentencing
options requested by the Commission, including incarceration and
the probation based alternatives. :

It is my belief that imprisonment is a legitimate societal sanction
for 1lawbreaking. That sanction should not be 1limited to only
those violent and serious criminal offenders that pose the most
dangerous physical threat. The sense of  the Senate resolution
(October 12, 1984) on "nonviolent and non-serious offenders" makes
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little practical sense when it fails to recognize that the victim
of a nonviolent white collar offender might well have been as
traumatized as the victim of an armed robbery. The white collar
-offender, the drug trafficker or the individual who compromises
our nation's secrets are as deservant of confinement as 1is the
violent offender. All of the sentencing options must be available
to the sentencing judge, with the degree of punishment based on
the offense and the offender's characteristics.

Let me clarify an important issue, and that is that Erobation,v'
in addition to treatment, is punishment. Living under the threat
of incarceration is difficult -- our clients constantly reaffirm
that to us. Probation conditions require that the individual
offender work, support his ‘dependents and stay away from other
law violations. Probation supervision works because it monitors
that behavior, confronts the client who chooses to 1live outside
acceptable norms and forces his accountability or removal.

The Commission has asked for specific comments on intensive
probation supervision. My review of the available 1literature
leads me to conclude that intensive supervised probation was created
at the state 1level in response to prison overcrowding problems
or the need to "toughen" the image of probation and parole in
the community. Prison overcrowding is a problem at the Federal
level, but it is not the severe problem that the states are
attempting to cope with. Additionally, as I noted earlier, the
Federal Courts deal with a different type of client than do the

state courts. The Federal Probation Service currently has a very
workable method of classifying cases based on risk to the community
and the needs of the individual offender. The Federal Probation

Service, although not adequately staffed due to budgetary
constraints, is in a much better position, personnel-wise, to
properly supervise those persons who are "high activity". We
are capable of, and currently provide, a quality supervision product
to the Court. That supervision includes the monitoring of
defendant's employment, family 1life, associates, attitude, etc.
to either prevent or detect early any violative conduct. It is,
therefore, my perception that there appears 1little purpose to
be achieved with development of an "intensive supervised probation"
category.

The -Comprehensive Crime Control Act (18 USC 3583) does provide
for a period of post-release supervision. If there were to be
a need for more intensive supervision of any group of clients,
it would be with this group. The Court, as an alternative to
establishment of a separate supervision category, could order
that the first six months or first year of that supervised release
be "high activity" and could even mandate the number of personal
contacts that the Probation Officer is to have with that particular
defendant.
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The Commission has also asked if we feel a need for additional
‘probation conditions. The mandatory and discretionary conditions
provided for by 18 USC 3563(a) and (b) do include those conditions
that are most commonly ordered as special conditions to a probation
sentence. We would suggest the addition of two other alternatives
for special conditions to supervision. Those would include:
l) a condition for financial disclosure. This condition is used
infrequently but can be of major assistance to the Court in the
supervision of white collar offenders (for example, mail fraud
cases, securities and tax cases, etc.) where information on the
individual or corporate defendant's financial condition is essential
to the Court to discourage continuing criminal violation. The
condition could include, where reasonably related to the offense
and the rehabilitation of the offender, the requirement ' that
defendant disclose his tax returns, business and/or personal
financial records, etc. to the Court's Probation Department for
review. 2) A special condition that provides for disclosure to
third parties where the defendant poses a reasonably foreseeable
risk to them through employment or otherwise. This could include;
€.9., those individuals convicted of embezzlement who seek to
continue work in positions of fiduciary responsibility. Probation
Officers are coming under closer scrutiny on liability issues
and a formal Court order, after due consideration and possibly
hearings, would resolve liability issues for the Probation Officer
and would clarify the expectations of the Court for that defendant's
future conduct.

I would also suggest that some conditions of probation and/or
supervised post-release be standard. Those would include the
following conditions under 18 USC 3563(b):

1. Support dependents and meet family responsibilities.
5. Work at suitable employment or pursue training.

7. Refrain from frequenting specified places or associating
with specified persons.

8. Refrain from excessive use of alcohol or any use of narcotic
drugs without prescription.

9. Refrain from possessing firearm, destructive device or

dangerous weapons.

15. Remain within the jurisdiction of the Court.

16. Report to the Probation Officer as directed.

17. Permit home visits or visits elsewhere as specified.

18. Answer questions by the Probation Officer and notify him

. of any change in address or employment.

19. Notify the Probation Officer if arrested or questioned by
law enforcement.

20. Satisfy other conditions as the Court may impose.
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FINES

I feel that fines should be considered in virtuaily' every case,
but suggest that it be a preferred sanction in the following types
of cases: '

1. Traffic and driving offenses
2. Restraint of trade (15 USC 1) cases involving individuals
or corporations

3. Organized crime cases involving illegal gambling, bookmaking
or racketeering
4. Drug cases, where the primary motivation is financial gain.

Fines imposed in these cases must be punitive to ensure they
are not absorbed as merely a cost of doing business.

5. Crimes resulting in financial 1loss to the Government, for
example, income tax violations, false statements and claims,
etc.

Fines would be particularly appropriate where individuals victims
can't be identified or where attempts to determine restitution
would legitimately overcomplicate the sentencing process (per
the Victim Witness Protection Act).

DETERMINING THE AMOUNT OF FINE

I believe it appropriate to base the amount of fine on the financial
gain to the defendant, loss to the victim(s), and the ability
to pay a fine on defendant's part. Again, the Comprehensive Crime.
Control Act at 18 USC 3572 and Victim Witness Protection Act at
18 USC 3579 provides the Court sufficient latitude to take into
account relevant factors in determining the amount of a fine.
The essential element here, again, is that the Court must have
sufficient latitude to consider relevant factors before arriving
at a decision on whether to fine and how large a fine to impose.

The Victim Witness Protection Act, as regards restitution, is
well written on this point when it requires the defendant to carry
the burden of establishing ability to pay. The Court, after
appropriate hearings, can make judgements based on projections
for defendant's future earning ability. Those decisions can be
based on age, education, intelligence, past employment history,
etc. . I doubt there is a formula devised yet that can take into
account the various factors that the Court can consider in arriving
at the amount of fine to impose. However, there is interesting
research available from the National Institute of Justice. I
have enclosed a copy of that research, should the Commission wish
to peruse it. There 1is some interesting information there on
a "day-fine" system used in Sweden and West Germany that involves
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determining "units of punishment." Those determinations are based
on offense severity, offender characteristics and the offender's
ability to pay.

A final note on .imposing fines needs to be addressed. The caution
with fines is that, once imposed, they must be collected. Fines
imposed as a condition of probation make the Court the collector
and provide for sanctions if there is a wilful failure to pay.
Fines not a condition of probation, at least under current law,
become the responsibility of the Department of Justice through
the U. S. Attorneys Office. It is my observation that there
are wide variations among the different districts in collecting
fines. It seems to me that without a uniform and aggressive policy
in pursuing payment, fines are meaningless.

RESTITUTION

Financial reparation through restitution is a very important element
in sentencing, even more so than fines, and should be considered
in all cases where there is an identifiable victim who has suffered
loss. My perception is that restitution must be a higher priority
than either a fine or community service. The Victim Witness
Protection Act, currently 18 USC 3579, mandates that the Court
consider restitution for victims of the offense regardless of
any other sentencing sanctions. The law, and I believe it is
well written, requires a combination of sanctions. The
Comprehensive Crime Control Act mandates that persons convicted
of a felony abide by at least one condition set forth at 18 USC
3563(b)(2) ~-- fine, (b)(3) -- restitution, or (b)(13) -community
service. The best approach, and the one that seems to be mandated
by the statutes, is that all the alternatives be considered by
the Court in virtually all cases.

COMMUNITY SERVICE

The Administrative Office Monograph, Community Service: A Guide
for Sentencing  and Implementation, is close to completion and
is a well thought out document that will provide adequate direction
to the Court and its Probation Department. I do feel that community
service 1is a criminal sanction for the defendant's wrongdoing
and because of that the defendant, not the Probation Officer,
must - be responsible for the development of the community service
proposal. The Probation Officer, for the Court, must approve
and monitor the approved community service project closely to
ensure that the sentencing objectives of the Court are met. I
also feel that the cooperating community service agency is going
to need to know what the Court's objectives are with a particular
sentence and must also know what that individual defendant was
convicted of, primarily to avoid third party risk issues.
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The community service alternative to both fine and imprisonment
has 'gained increasing acceptance by the Courts. There are obvious

. advantages to the community of having a pool of manpower available

to use in worthwhile projects. There are also .advantages for
criminal defendants to be involved in the community. For the
person that lacks basic job skills, community service can provide
an opportunity for a work-type experience. For the overachieving
"yuppie", convicted of securities violation, it can provide an
opportunity to work in projects for the handicapped where they
can see that daily living is a struggle for survival for many.

HOUSE ARREST

The research materials that I have been able to review suggest
that house arrest is wused predominately by the states as an
alternative to alleviate overcrowding in the prisons for a fairly
select group of nonviolent offenders who are motivated to make
it work. This sanction would seem appropriate for persons convicted
of driving while intoxicated or other similar offenses. We do
have a number of those cases, however, have been able to adequately
curtail/monitor their activities through use of residential
community treatment centers, alcohol treatment programs, etc.
We also think it possible to place such persons on the National
Crime Information Center computer tracking program so that we
could learn immediately of any law enforcement contact. 1In summary,
I believe there are adequate resources already employed in the
Federal System without having to utilize house arrest or electronic
surveillance.

The opportunity to address the Commission is appreciated, as is
the openness of the Commission in seeking input from the field.
That communication process will be critical in the future as
sentencing guidelines are implemented. As a final recommendation,
I would suggest 'that the Commission continue to wutilize the
expertise available in the Administrative Office of the U. S.
Courts (including the Probation Committee and the Probation
Division), selective probation representatives from the field,
the Federal Bureau of Prisons and the U. S. Parole Commission
so that feedback on the guidelines on all parties can be
periodically reviewed and evaluated.

I do hope that the Commission will find some part of this
communication helpful. It has been most gratifying to be able
to participate. Thank you for this opportunity.

Sincerely,

William D. Graves
Chief U. S. Probation Officer

Enclosure f
WDG:RWJ :bg



NATIONAL LEGAL SERVICES, INC.

Providing Special Assistance on
Sentencing Alternatives and Parole Representation

Central Office: Florida Office: i
710 Lake View Avenue, NE 941 N.E. 19th Avenue, Suite 209
Atlanta, Georgia 30308 ' Ft. Lauderdale, Florida 33304
(404) 874-9553 (305) 764-6970
1-800-241-0095
) . ! Marcia G. Shein, M.S.
Jay L. Shein . . President
Sentencing Investigator, Sentencing and Parole Consultant
Florida Office

Barbara A. Taylor, M.A.
Vice President
Sentencing and Parole Consultant

Debbie A. Turner
Sentencing and Parole Consultant

Jana Jopson, M.S.
Research and Development

July 8, 1986

Mr. William W. Wilkins, Jr., Chairman
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D.C. 20004

Dear Chairman Wilkins:
I am herein submitting an outline for the joint testimony I will
be delivering with Mr. Herb Hoelter, Director of the National

Center on Institutions and Alternatives, on July 15, 1986.

This testimony will be on behalf of the National Association of
Criminal Defense Lawyers.

If you have any questions during the course of our testimony, we
have allowed for enough time in our presentations to answer same.-

Sincerely,

Marcia G. Shein, President
Sentencing and Parole Consultant
NATIONAL LEGAL SERVICES

MGS/gn

Enclosure

Sentencing Alternatives/Guidelines ¢ Legal Research
Parole Commission Rules and Regulations ® Bureau of Prisons Policies



II.

IIT.

Iv.

NACDL Sentencing Alternatives

Testimony Outline

July 15, 1986

The Need to.Increase the.Use of Alternatives to

Incarceration in the Federal System

A. _Societal Re-education

B. Prison Overcrowding

C. Social Benefits of Alternatives
Overcrowded Prison Conditions Mandate Relief.
A. Federal Statistics from Bureau of Prisons
B. Scarcity of Prison Resources

Security Rated Offenders Eligible for Alternatives.
A. Eligible Offense and Offender Categories
B. Inappropriate Use of Incarceration
Alternative Punishment Options.

A. Community Service/Volunteer Services

B. House Detention

C. PFines/Restitution



IV .{(continued)

D. Split

E. Alcoh

F. Inten

G. Other

V. Research

A. Cost

B. Case

VI. The Need

A. Fox C

B. Presi

Sentences
o0l/Drug Programs

sive Probation Supervision

and Statistical Information
Effectiveness Comparisons

Examples

for Judicial Flexibility and Sensibility.

ase Example

dential Quotation

C. The Myth of Deterrence



RO

PR

THE PRINCE GEORGE’S COUNTY GOVERNMENT
Department of Corrections
County Detention Center

5310 Douglass Street
Upper Marlboro, Maryland 20772

July 8, 1986

Mr. William W. Wilkins, Jr.
Chairman

U.S. Sentencing Commission
1331 Pennsylvania Avenue, NW
Washington, D.C. 20004

Dear Mr. Wilkins:

Enclosed is a copy of the policy statment of
the Prince George's County Department of Corrections.
My testimony will be in accordance with this policy
statement.

In addition, I will speak on our specific imple-
mentation and provide a demonstration of the equipment
used by our organization.

Sincerely,

qE;;_/f_'fEE:c,"JL¢f~__

Samuel F. Saxton
Director

SFS/3jh
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County Administration Building — Upper Marlboro, Maryland 20870



PRINCE GEORGE'S COUNTY
DEPARTMENT OF CORRECTIONS

HOME DETENTION PROGRAM

I.© INTRODUCTION

Within the past several Years, overcrowding in-jails and
Prisons has become a nationwide problem. Many jurisdictions, in-
cluding our own.have been or are under coﬁrt order or consent
 decree to reduce their inmate population. To alleviate the
problem of overcrowding and to promote public safety, many juris-
dictions have implemented a Home Detention Program for adult
offenders.

Home Detention is a program which allows the offender to
remain at home at prescribed times under close supervision.
Offenders may hold a regular job but must Ee at home during their
leisure hours unless excused by responsible authority for good
cause.

The original idea of Home Detention was first used by the
military several years ago. They used the concept, known as House
Arrest, as a form of punishment following an infraction of regu-
lations. The idea later evolved into Home Detention and was
initially used by several judges sitting in juvenile court to
restrict the freedom of youthful offenders.

If we examine the four basic goals of corrections, (a)
incarceration/incapacitation,, (b) rehabilitation, (c) deterrence
and (4) punishment/retribution, we see that they can easily be

applied to the Home Detention Program. For example, our Home



Detention Program will place strict controls on the individuél's
fréedom. Having come to take our freedom of movement for
granted, this alone constitutes a major form of pupiéhmeﬁt.

As a participant in Home Detention, the offender.will be
required to be at his home at all times unless grantéd permission
to leave. These approved absences have been closely scrutinizéd
and are usually limited to going to 5nd from work, seeking medi-
cal treatment or attending religious programs.

In addition to the above described restrictiohs, there are
others which involve a loss of freedom in one's own home. The
offender, for example, is proﬁibited from using alcohol or drugs.
Also, visitors are not allowed to come to the homé unless permis-
sion has been granted. The individual must also agree to the use
of electronic monitoring devices which are used as both a positive
form of identification and to ensure that the offender remains at
home during prescribed hours. Such controls over a person's
liberty and freedom of movement alone representé a significant
form of punishment.

Incapacitation of the offender, perhaps the major goal of
‘corrections is a key component of the Home Detention concept. 1In
complying with the requirements of the Home Detention Program, the
individuals are accountable for their time both inside and outside
of the home. They also know that if they violate the rules that
they will be returned to jail immediately.

By allowing participants to remain employed, the Home Deten-
tion Program fulfills the need to punish while recognizing the im-

portance of allowing the offender to maintain family ties. Also
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by limiting the participant's movement, it makes it more difficult
to maintain-contaéts with significant others Qho may have
exercised a negative influence on them.: |

A long held belief by law enforcement experts is that the
most effective long range detertgnt to crime is sure, swift, de-
cisive action on the part of the Criminal Justice éystem. In that
regard, the Home Detention Programraccomplishes that end in two
ways: (a) it is a swift, meaningful form of punishment; and (b)
a violation of the rules of the program will result in immediate
incarceration. Home Detention has been utilized as an effective
population management tool in several states, such as California,
New York, Florida, Utah and Washington State. Although the pro-
grams in these jurisdictions may vary in methodology and program
criteria, all have experienced the same positive outcome. The
available information indicates that over 85% of those placed on
Home Detention Programs have not re-entered the prison system. Of
course, we must realize that this concept is new and that many
other variables come into play. However, it is extremely unlikely
that the 75-85% recidivist rates attributable to most prison or
jail systems will ever be reached.

The Home Detention concept gives individuals desiring a new
lifestyle an opportunity to change. As in any new program, there
will be those who volunteer to participate in hopes of gaining an
early release. However effective screening by trained investi-
gators coupled with the expeditious handling by the courts of

those who fail to conform to the rules will reinforce the message
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that only those truly committed to thé Home Detention concept need

apply.
II. BENEFITS OF PROGRAM

The public must be aware that most persons Qho enter a jail
or prisoﬁ will someday leave the facility to re-enter society.
All of the information_available shows that those who leave
prison will return to prison in 75-85% of the cases. If the
 offender leaves_the confinemént setting without a positive
behavioral change having taken place, it is very likely that the
individual will again come in contact with the law. On the other
hand, Home Detention allows the individual to re-enter society in
an atmosphere where family unity and positive support systems have
not been interrupted.

Currently, the cost of maintaining a person in the County
Detention Center is $44.00 per day. Under a closely monitored
hqme detention program, the total cost of maintaining an indi-
vidual could be reduced to as low as $10 to $15 per day. This
cost could be reduced even hore if we began a process of levying
a fee on each individual to cover the cost of supervision. This
fee could be based on the offender's ability to pay and made a
part of the program agreement. The_alternafive would be the
construction of additional beds and hiring of a greater comple-
ment of personnel.

-In addition to the deferral of supervisory costs, the Home
Detention Program provides the following ancillary benefits:

1. The individual can maintain employment and continue to

provide support for his family. This is obviously more desirable



than having to piace the family onvpublic assistance.
2. The family unit remains'togethet.
3. The Program is designed to assist the unemployéd offender

obtain employment.

4. The number of inmates sent to State Penal Institutions is
reduced.

5. The negative impact of confinement is reduced because the
offender is not subjected to the negétive peer group pressures
present in penal institutions. The individual has voluntarily
chosen the Home Detention Program and should therefore be moti-
vated to succeed.’ They are well aware of the consequences of
failure.

6. The individual is free to focus on home and family
matters, since he is confined to that location.

7. The offender can be held accountable for making resti-
tution to their victims. .

8. The burden on the Pﬁblic Defender's Office could be
lessened. That individual is responsible for obtaining their
own attorney.

Eligibility

It is the expressed opinion of those who have experimented
with the Home Detention Program that the prognosis for persons

with alcohol or drug dependencies 1is not favorable. The over-

whelmihg evidence seems to support the premise that these indi-
viduals lack the restraint needed to succeed in such a controlled
environment. Mandatory screening for drugs and/or alcohol will

be a program requirement. Additionally, another group which

ol
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should be excluded at least from initial participation are éhoﬁe
vwho have committed violent crimes against petsons. They may,
following careful evaluation and intensive superVisibn,bbe proper
céndidates for early release into the program. Expdsure to the
program at this time would place the individual in an atmosphere .
where his personal and-familyfsupport systems could be re-estab-
lished as the offender is slowly accomplishing community reinte-
gration.

The first-time sentenced offender would be an excellent can-
didate for the program. He could be sentenced to fhe Department
of Corrections for an initial périod of time, then with Judicial
approval be removed from the facility and placed in Home Détention
until expiration of his sentence. For example, certain Ohio
jurisdictions have-used a system of "shock incarceration"
followed by removal and probation. The individual is sentenced
to one (1) year, brought into jail staying 5-30¢ days and is
brought back to Court and placed on probation. This type indi-
Vidual would be an excellent candidate for Home Detention because
he will have "tasted the medicine,”™ but not yet built an immunity
to it. In other words, the first offender was not incarcerated
long enough toibe negatively affected by his experience and if
returned to a supportive, éaring atmosphere, the prognosis for
rehabilitation remained good.

For the Pre-Trial status individual, the Home Detention Pro-
gram has its greatést potential for providing an alternativé td
- incarceration while at the same time providing for the safety and

security of the public. The offender in Pre-Trial status presents



a different gituation from ﬁhersentenced individual; .That
individual, thpugh not yet éonvicted of crime would be a part

of the program which would affect certain freedoms which we all
take for granted. For exahpie, the Judge could release him with
the condition th;t he not leave his home during certain hours.

In order to avoid a possible legal issue concerning punishment
prior to conviction, the Program should be;made available to
those on Pre-Trial status on a voluntarily basis only. A person
who volunteers for such a program yill be made fully aware that a
violation will return him to thé institution. Therefore, through
informed consent, the individual will be aware that an immediaté
loss of freedom will occur if he violated his release conditions.
This differs significantly from the individual who takes a chance
on committing‘a crime in the following ways: (a) before a
offender can be sent to.jail the crime must be'reported, soﬁé are
not; (b) they must have probable cause to believe that the offen-~
der committed the crime; (c) the offender must be brought to
Court, stand trial, and be found guilty. Even if he is found
guilty, he could get probation or some diversion prograh. It is
easy to see why some offenders play the probability game when
they contemplate committing a crime. On the other hand, in a
Pre-Trial situation the individual is made to understand that if
he violates a condition 6f release, immediate incarceration
occurs. until at least the time of trial. The Home Detention
Program because of the voluntary nature of the program_offers a
great deal more flexibility than the unstructured bond release

featuring no follow up supervision.
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In some cases,-the Judge may con51der Pre-Tr1a1 compliance of
an indxvidual as evidence that the Home Detention would be a
viable alternative to incarceration in conjunction WIth a sus-
pended jail sentence.

From a legal and Corrections viewpoint, an individual should
hot_be placed on Home Detention unless the normal disﬁosition
would be incarceration. For example, if a person would have been
sentenced to probation under previous standards, the same should
- home true. 1If, on the ether hand, the eentence would have been
jail, Hoﬁe Deteetion may be an_eppropriate sentence. It should
" be recalled that this is a very severe form of punishment. Home
Detention involves both the loss of personal freedom and the need
on the part of the offender to avoid temptations not associated
with jail. A person in jail, for example, does not have the
opportunity to choose between walking off or having a drink of
alcohol. The ipdividual in Home Detention faces those choices
every day.

We realize that Home Detention is not a panacea which will
work for everyone or solve alllof our problems. It can, however,
be an effective tool which gives the motivated individual an
opportunity to modify his behavior. 1If properly used, Home
Detention can be an effective, viable tool of significant value
in population management efforts. Furthermore, offender rehabil-
itation as well as reimbursement to the victim of property crimes
are also possibly by-products of thie Program.

Supervision

There are several Home Detention Programs throughout the



couotry. The type of controls and equipment are varied, however,
for a program to be effective both in the rehabllltation aspect
and cost effectiveness, graduated levels of supervision must be
built in.

The Department of Corrections currently has an effective
Program for persons awaiting trial in ﬁhe District Court. This
progrem, which represents the first level of supervision,
involves an initial interview, extensive criminal background
cheoks and verification of community ties. For example, if a
candidate has community ties and is likely to appear in Court,
the Department's Pre-Trial Release Unit supervises the individual
to.ensure that Court imposed special conditions are being honored.
As part of the community supervision efforts, the Department
maintains continuous communication with the individual_reminding
the client of upcoming court dates and reinforcing the consequence
of failing to appear.

The second level would include closer supervision of the
individual. oOn this level, the individual would be required per
the Court to stay at home during specified hours of the day or
night. The Court Liaison Division of the Department would then,
in addition to interviewing and verifying information about the
indioidual, fit him with a specially designed wristlet. The
wristlet along with the accompanying verifier box is utilized in
the following manner: When an individual is fitted with the
wristlet, his telephone number and hours of Home Detention are
pProgrammed into a computer terminal. A member of the Court

Liaison Division will transport the individual and the verifier
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box to the subjeét's,hohe.v‘Division personnel will attach thé
verifier to the subject's telephone and test the equipmgntvby
notifying the Division's computer;' Once the equipment is
properly installed and tested, the computer randomly calls the
individual’'s home to verify his presence at the prescribed'
times. The individual's voice is placed on tape while the
wristlet, which must be put into the verifier, completes the
verification/identification process. The information in ref-
erence to the call is recorded in the memory of the computer
and printed for review by staffiéersonnel. The hardcopy print-
out will chronologically list all client information. The hard-
copy immediately documents for immediate staff follow up if:
(a) the individpal does not answer, (b) the line is busy, (c)
the subject does not put the wristlet in the verifier or (d)
the telephone is malfunctioning.

The third level of supervision will require random visits
by specially trained staff investigators to the person's home or
to any permitted outside activity. These visits will be made
without notice. The visits to Places other than home will be con-
ducted when the Court imposed réstrictions only allow for home
absences to attend certain activities. For example, if a person
was supposed to be at home unless he was working, he could verify
ﬁhat he was at work.

The fourth level of supervision involves more sophisticated
electronic equipment. For example, the person would be fitted
with an ankle or bracelet transmitter. A receiver would be

attached to his home telephone. Next, a distance from the tele-
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phone would be programmed into the'receiver; usually 58-200 feet.
The office computer would be programmed to call the receiver and
 'obtain information from it. fThe receiver in this system would
call the office computer if the individual tampered with, un-
'plugged or left at an unscheduled time. If a violation occurs,

a spec1a1 inveetigator could immediately be dispatched to the
scene to investigate. Random personal home and excused atsence
visits could also be made on this level.

These four levels of supervision will give judges/a viable
tool to utilize in both Pre-Trial and convicted status cases.
For the convicted offender, it would be used'as a punishment
for those requiring punishment but who do not fit the criteria
for probation or a lengthy imprisonment.

In summary, these levels provide a means of punishing those
who commit crime by restricting their movement while at the same
time relieving the public of the cost of incarceration and in
many cases public assistance for the offender's family. Finally,
the closer the scrutiny of the offender's movement within the

community the less likely they will commit other offenses.
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Chairman and Members of the United Stateé Sentencing.Commission

H:. Chairmén, I am Donald L. Chamlee, éhiéfvof the Division of Probatién
of the Administrative Office of the United States Courts. Thank you for the
invitation to appear before you today'and address'sentenéing ép;ions in
ad@ition to incarceration that are available t§ the court when séntencing an
,bffender for a Federal violation. |

Inasmuch as I appeared before the Commission on May 22 of this year, I
shall not review my background in detail again. Suffice it to say that I have
25vyears of progressively more responsible experience with the U. S. Probation
System and aﬁ addifional 3 years experience as a cbunty and state probation
and parole officer. My academic credits include a master's degree in
criminology from the Uﬁiversity of California at Berkeley apd a fellowship at
Harvard Law-School.

The Federal Probation System is one of the largest community correctional
systems in the United States. As such it represents the principal alternative
to incarceration in the Federal criminal justice system. Currently there are
68,500 persons under the supervision of our 1,902 officers and 40 probation
officer assistants serving in 300 offices nationwide. In a year's time those
officers will also prepare 36,000 presentence investigation reports to aid in
pronouncing sentence on the 38,500 criminal defendants sentenced by U. S.
district judges.

The pertinent statutory charter for our activities are found in several
chapters of title 18. Sections 3651-56 authorize the grant of probation to a
defendant and spell out the duties of probation officers and the Director of
the Administrative Office with respect to probation. Sections 3579-80 outline
the procedures for making an order of restitution. Chapter 311, sections

4201-4218 authorize release on parole for inmates of Federal institutions.



VOur.drug aftercare program, which I will speak to later, is codified at
secfion 4255, Finally, another of our-major responsibilities, bretri#l
services, i; set forth at section 3152#56. This latter activi;y receives a
gobd.deal of our attention, but it is not directly relevant to the discussion
today.

Our function of most direct assistance to the courts is the preparation
of presentence investigation reports. The general statutory authorization is
seﬁ forth in Rule 32(¢) of the Federal Rules of Criminal Procedure. More
specific guidance for probation officers in preparing reports is contained in

our publication Publication 105, The Presentence Investigation Report,

Administrative Office of the United States Courts, 1984 (Revised). This
document lays out the detailed procedures for investigation and verification
that I referred to in my May 22 statement concerning the uses and reliability
of prior criminal record information.

Our second major function, and the one that makes probation a viable
alternative to incarceration, is the supervision of offenders. We currently
supervise seven different categories of offenders: district judge and
magistrate probation, pretrial diversion for U. S. attorneys, parole,
mandatory release, military parole for the U. S. Disciplinary Barracks, and
special parole. The standards for supervision activities by probation
officers are contained in a second publication, Publication 106, The

Supervision Process, Administrative Office of the United States Courts, 1983.

I have previously provided copies of both documents for the Commission's use.

Publication 106 provides a systematic method of classifying offenders and

addresses the need to bring the greatest resources to bear on offenders who



are at greatest risk of being engaged in subsequent criminal activity. The

publication sets out a system for utilizing predictive devicés tbvset the

level of supervision activity. Two actuarial devices are used in the system

to predict likelihood of recidivism - the Risk Prediction Scale (RPS-80), for

persons on probation, and the Salient Factor Score (SF-81), for persons on

parole.

After the predictive device is used, the system requires explicit

identification of supervision problems, the establishment of objectives to

meet those problems, and the development of a supervision plan which sets

forth the methods to reach those objectives, as follows:

There are two levels of supervision - low activity and high
activity. The purpose and value of differentially designating
persons to one of these two levels is to free probation officers
to direct systematically their skills and energies to those in
greatest need of services and monitoring.

Low Activity Supervision.

Persons in the low activity supervision level, as reflected in
their histories, have usually experienced relative success in
establishing personal stability. Although occasionally it is
necessary for the probation officer to respond to crisis
situations, sustained contact is seldom necessary. Probation
officers are to manage these cases through the use of referred
services and collateral contacts. The probation officer should
not encourage more than one personal contact per quarter and
three personal contacts per quarter should be the exception
rather than the rule.

High Activity Supervision

Persons in the high activity supervision level, as reflected in
their  Thistories, have wusually experienced difficulty in
establishing and maintaining personal stability. - Probation
officers should direct the greater proportion of their efforts
toward persons in the high activity supervision level. There is
no upper limit on the pumber of times a given person may be seen
in a month's time. All persons in this supervision level,
however, are to be seen at least once a month. The purpose,
frequency, and location of personal and collateral contacts are
shaped by the supervision plan.
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Qverrides

Although the appropriate predictive device ordinarily serves to
determine the initial supervision level, particular circumstances
may be present in low activity cases which justify raising the
supervision level to high activity. This override of the
supervision level established by the predictive device is made
only with the approval of a supervisor. There are three
conditions which justify an override. They are:

I. Aggravated Offense/Offender Circumstances

A, Violence
1. Present offense or prior record involving violence
2. Use of weapons in the commission of crime

B. Notoriety of Offense/Offender
" 1. Violation of trust by high ranking public official
2. Value of crime greater than $100,000
3. Crimes endangering national security

C. Continuing Criminal Comspiracy
l. Wholesale drug distributor
2. Member of organized crime
3. Major corporate offender

II. Special Conditions

A. Court or Parole Commission* ordered special supervision
B. Drug aftercare program ordered

*Special supervision may be ordered by the Parole Commission for the first 6
months of supervision. In such cases the expected minimum contact rate
between the probation officer and offender is at least two personal contacts
per month. .

IIT. Exceptional Case Circumstances

Exceptional case circumstances are significant social
problems characterized by aggravated personal distress which,
if left wunresolved, would likely subject the community or
offender to harm. Exceptional circumstances also include a
first-time youthful offender who exhibits multiple areas of
extreme instability which requires more than three personal
contacts a quarter to carry out the supervision plan. It is
important for the probation officer to recognize that persons
who are classified as low activity by the predictive device
experience low violation rates. Therefore, overrides based

- on exceptional circumstances should be rare. Although events
such as loss of job or separation from a spouse are
distressing to many, an override is considered only if the
person is overwhelmed by these events and unable to cope with
such problems.
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At presént we are supervising 40,800 persohs in low activity supervision
and 27,700 in high activity. Based on our experience and research, a proper
workload for a probati&n officer who supefQisés only‘high activity cases would
be 41 offenders whereas for the probation officef whd supervises only low
éctivity cases; the figuie would be 90 offenders. Although.probation offices
are not always organized in this way, staff is requested of Congress and

allocated using these criteria.

Specific Programs and Functions
To give the Commissioners an idea of what is presently available, I would
like to turn now to some of the programs and functions we perform in carrying
out court or Parole Commission orders. First, and one of which I personally

am most proud, is our drug aftercare program.

DRUG AFTERCARE

Population Served

The drug aftercare program provides drug treatment and urine surveillance
services for more than 6,800 drug depeﬁdent federal offenders who are under
the supervision of the United States Probation System. Clients include .
probationers, parolees, special parolee term releasees, mandatory releasees
and military parolees. Sixty percent of the treatment population are
parolees. Treatment services are provided by nearly 300 drug treatment
programs under contract to the Administrative Office 6f the United States
Courts, Sy probation officers, available community resources, or any

combination thereof.



Program Philosophy

The‘goals of drug aftercare are abstinence from illégalidrug userand_the
reintegratién.of the offender into societj»as 5 iaﬁ~ab1ding:énd cdntributing
ﬁémber. To accomplishrthis goal, we prefer treatment modalities that favor an
abstinence approach over those which use medication as the primary treatment
tool. Methadone maintenance is used only as a last resortvbefore revocation

and only after abstinence methods have been exhausted.

Urine Surveillance

Urinalysis is a key ingredient of the drug aftercare program and enables
the probation officer to determine whether a person under supervision has
refrained from, continued, or returned to the use of controlled substances. A
three-phdase urine collection and treatment system has been established for all
drug dependent persons under supervision. Urine testing rates range from six
specimens per month in Phase I to two specimens per month in Phase III.
Clients move from phase to phase depending on their record of drug free
supervision. Failure to remain drug free will result in not only increased
urine testing but may also result in the client being placed in progressively
more restrictive treatment situations.

The selection of competent laboratories to provide urinalysis services is
vital to the success of the aftercare program. _The Administrative Office
contracts with a national authority on toxicology and urine testing to provide
technical assistance in the preaward review and postaward monitoring of
laﬁbratory performance. In addition, several hundred test specimens with

known quantities of drugs are sent during each year to our contract



laboratories'disguised as client specimens. Test results are evaluated to
détetmine if the laboratories'peffofm,proficiently. . Experience has shown that
the level of laboratory proficiency is directly related to the intensity of

~our monitoring program.

Out comes

Data have been collected by the Probation Division of the Administrative
Office of the United States Courts on 3,991 individuals who were discharged
from the program between April 1984 and January 1986. Seventeen percent of
the offenders had one criminal conviction prior to treatment and forty percent
had two or more prior convictions. Forty-seven percent had been incarcerated
at least once for terms exceeding 30 days. The offenses of conviction cover a
broad spectrum of offense categories and were not limited to drug offenses.

The patterns of these drug abusers were well established and long |
standing.. S5ix out of ten had a history of heroin abuse. Half of the
participants had been in drug treatment programs on one or more previous
océasions. The onset of drug abuse occurred on the average 11 years prior to
entry in the drug aftercare program. Twenty-three percent of ;hese
individuals had been in methadone based drug treatment on previous occasions.

Although this is a difficult population, fifty percent of the offenders
satisfactorily completed treatment. Of those who failed, forty percent were
removed from treatment and their supervision revoked because of continued drug
abuse or because of technical violations, such as failure to report. Only

eight percent were terminated because of new arrests.



Alcohol Treatment' v

Legisla;ion isvcnrrently pending that, if enagted into law, will give the
Director of‘the Administfative Office:auﬁhority to contrént‘for alcohol abuse
treatment. During the 12-month period ending December 31, 1985, over 3,000
clients were received for supervision with a special condition requiring
alcohol abuse treatment. A decline in the availability of public programs has
left the probation staff with limited resources to provide required treatment
services. The authority to contract for services will expandrthe probation
system's ability to provide treatment services and thereby more effectively

protect the community.

COMMUNITY SERVICE, FINES, AND RESTITUTION

Although a sentence to community service is not explicitly provided for
in the current law, courts inpose such orders in one out of six probation
orders. They are imposed under the authority of 18 USC 3651 which allows a
court to impose probation "upon such terms and conditions as the court deems
best.” All but five judicial districts have used such orders.- The majority
of orders require 200 hours or less of service. Data obtained from 10,300
closed cases in the Federal Probation Sentencing and Supervision Information
System (FPSSIS) over the last 12 months indicates that 142,850 hours of
community service were completed by 1,553 case;. In addition, 7.6 million
dollars was collected from 6,000 cases in fines and restitution.

We have guidelines for implementing community service in Publication 106,

The_Supervision Process. The Judicial Conference Committee on the

Administration of the Probation System is currently expanding those guidelines



and expects to>approve a monograph on this topic within the next few months.
With theASupport of the National Institute of Correctidns, we are also
developing instructions and guidelineé on better assessing defendants'
finanéigi resources with tﬁe goal that fiﬁe and restitution orders will be

more realistic and'éollectable.

SPECIFIC QUESTIONS FROM THE COMMISSION
"Let me turn now to the specific questions set forth in your letter of

June 20.

*Should some form of intensive supervised probation be imposed on certain
types of federal offenders? If so, what kind of offenders should be placed on

intensive supervised probation and what forms of control and supervision
should be imposed.

Let me say at the onset that the Federal Probation System has already
made significant inroads toward an intensive supervision program. This has
been accomplished both by the categorization of offenders into high risk and
low risk groups and by the creation within appropriate areas of the country of
specialists to handle high risk groups. These specialists include drug
specialists, special offender specialists, and mental health specialists. All
these specialists were chosen because of their abilities for handling certain
kinds of offenders and in doing so they perform the function of providing more
intensive supervision.

- We are, as well, working with the Parole Commission on a special curfew

program. The purpose of the program is to reduce prison overcrowding through

intensive community supervision. Those offenders placed in this program are
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subjecf to stringent requirements, including a cu?few, and failure to adhere
can mean a duick reincarceration.

On thé.whole, however, we have ffiédvto avoid the establishmgnt of
highly visible programs with titles such as intensive supervision or
restitution centers because we consider our officers journeymen, qualified to
respond to a broad array of situations. One officer typically performs many
functions. He or she may provide intensive supervision for a few high risk
offenders and_general supervision for low risk offenders, provide drug
aftercare services tb a few more and conduct presentence investigations for
the courts.

The approach we have taken to the supervision does not involve a broad,
nationwide program directed from Washiﬁgton. Our belief is that with the
diversity and complexity existing within a nationwide probation system, the
most appropriate service we cou;d provide was to support those in the field as
they identified problems and sought solutions. Requiring each district to
follow a predefined intensive Superyision program without regard to their
special circumstances might do more harm than good.

Your next question is:

*What roles should the Commission, the court and the probation office have in
determining which offenders are placed on intensive supervised probation?

What type of probation conditions not expressly listed in 18 U.S.C.
3653(b)(1-19) should the Commission consider in drafting the guidelines?

I recommend that the Commission discharge its responsibilities with
respect to intensive supervision and probation conditions through the issuance
of policy statements rather than guidelines. Our present standards for high

activity approach thevidea of intensive supervision with flexibility.
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Officers are called upon to establish as much personal contact with an
offender as the situation réquires. Our research into that subject, however,
shows_that'fhe requirement for contact varies in each case as the situation
changes. That is why our supervision plans, prepared by the officer every 6
months and reviewed by the supervising probation officer, provide for an
approach tailored to the need for supervision at that time. With respect to
conditions of probation, there too the specifics of correctional program
design are best left to the court and the probation office.

Day to day oversight of A given case should be left to those most
intimately involved in the supervision of the case. I feel the Commission
should rely on fhe court and probation officers to carry out your preferences
and priorities as indicated in your policy statements. It is impossible to
anticipate every situation that will develop during a period of supervision.
Supervision of offenders is an evolving process, that is why we call our

Publication 106, The Supervision Process.

Your third question is:

*The Commission is interested in ongoing intensive supervised probation
programs and has invited Harvey Goldstein, Assistant Director for Probation inmn
New Jersey and Chairman of the American Probation and Parole Association, to
testify at the July 15 hearing. We request your evaluation of current state
programs and their applicability to the Federal system.

Approximately thirty states have some form of intensive supervision
program. These programs vary widely in design and implementation. Most were
motivated by an ever-growing prison population which severely strained the
cap;city of their prison systems. Mr. Goldstein Qill, no doubt, inform you of

the specific mechanisms his state developed for the release of state prisoners

into the community.
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As I understand the'sitﬁatibn in ﬁew Jersey, in order to accomplish the
goal of intensive supervision a sepérate unit was established. The officers
charged witﬁ the supervision of théée offenders are required to see them
seVefal times a week and the probation officers are potentially on duty 24
hours a day. The requirements of the program are stringent and salary
enhancements were offered to induce probation officers to participate.

I believe careful consideration should be given to the prison populations
sefved. That which is appropriate to the state prison population may not be
appropriate to those in the Federal system. We developed our system of high
activity supervision to address those cases that need intensive supervision.
The program addresses the broad spectrum of high risk offenders, such as the
. drug aédict and the organized crime offender, who both require intensive
supervision but call for quite different supervision techniques. I am open to
suggestions that will enhance our supervision capabilities but would caution
against establishing a system which may not adequately address case problems.

You also asked about electronic monitoring. We do not have experience
with this new approach. Because of its recent popularity, the topic is
scheduled for discussion by the Probation Committee when it meets in
Washington, D. C., this week. We are interested in exploring the potential of
electronic monitoring and house arrest. The purposes of both need to be made
more clear, and surely that is one of the roles of this Commission.

To conclude, the Federal Probation System has developed supervision
methods that work for us. I point to our drug aftercare program as one
exaﬁple of what we are doing. There is more to do. For example, I urge the

Commission to examine the need for periods of supervised release - and the law
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needsvto be ;trengthened to add some sanction more meaningful than contempt of
court. In my mind, supervised release should be imposed for all serious
offenders aﬂd'those who are high recidivist risks. 1In addition, supervised
release should be imposed where drug aftercare services are required, where
fines or restitution Qill have to paid on an installment plan, and where
community service heeas to be performed.

We look forward to the leadership this Commission will provide in
establishing policy in the area of community supervision of offenders.

Mr. Chairman, this completes my prepared remarks. I will be pleased to

respond to any questions the Commission might have.



: ROBERT D. LIPSCHER
Administrative Office of the Courts

HARVEY M. GOLDSTEIN
Assistant Director for Probation
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New Jersey Intensive Supervision Program : 1

A. Introduction

The search for intermediate sanctions, less than
incarceration but more than traditional probation, that
combine appropriate elements of punishment, retribution,
control and rehabilitation has been spurred over the past
decade by prison crowding and attendant construction and
maintenance costs. In 1979, New Jersey passed a new Code of
Criminal Justice which provided for increased terms of
~incarceration, a presumption of imprisonment for selected
offenders, and periods of mandatory parole ineligibility at
the discretion of the sentencing judge. Both prison and jail
capacity figures began reflecting.the increased number of
inmates. Notwithstanding the construction of new prison
space and the leasing of the Fort Dix stockade, the numbers
- of prisoners rose during the last seven years to
approximately 135% of capacity.

Meanwhile, under the leadership of the new Chief Justice
of the New Jersey Supreme Court, a major year long effort to
redirect probation began. This Judicial Conference on
Probation was assisted by an advisory group of citizens in
each of our judicial disticts. One component of this
undertaking was directed at developing an intermediate
punishment sanction for selected non-violent offenders ---
the Intensive Supervision Program. ISP was immediately
supported by the Governor and the Legislature as a part of
the statewide program to assist in alleviating prison
crowding.

The pages that follow describe the program that has
operated since June 1983. ISP has been subject to an
NIJ-funded evaluation by the Institute of Criminological
Research at Rutgers University. Their final report is
expected in January 1987.

B. Overview

The Intensive Supervision Program, a program of
conditional release from custody for a select group of prison
inmates, was designed in response to the prison overcrowding
crisis. It is based on the premise that there presently are
a limited number of incarcerated individuals who, if given a
highly structured environment, can be released to the
.community with minimal risk to the public.

The program requires that each released inmate make a
significant personal investment in the program. Superficial
compliance with externally imposed conditions is not
sufficient. Applicants must dedicate themselves to earning
the privilege of entering and remaining in the program by
continuous adherence to a series of short-term goals and
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conformance with the responsibilities which society imposes,
such as employment and support of one's dependents.

As developed, the program is open to male and female
inmates serving state prison sentences for non-violent
offenses, whose participation in the program will not be
repugnant to public sensibilities, and for whom there is a
reasonable probability of success. Application for admission
to the program can be made only after the individual has
served a minimum of 30 days in custody and must be made no
later than 60 days after the execution of sentence. To be
eligible for the ISP program, an applicant must develop a
personal plan which will govern his activities upon release.
The plan must include provisions for such diverse activities
as living accommodations, meeting financial obligations and
such special needs as the applicant and the ISP Screening
Board have determined are appropriate, for example, drug
counselling, vocational education or restitution. The plan
must include a series of realistic and relevant goals against
which the viability of the applicant's admission and
continuation in the program will be assessed.

Each applicant must obtain a Community Sponsor who will
be responsible for the applicant's actions while in the
community. Such support will be necessary for the
applicant's entry and continuation in the program. The
program is demanding. It is intended to be. It is an
intermediate form of punishment, less onerous than incar-
ceration but much more restrictive than standard probation
supervision. There will be continuous monitoring to ensure
that the applicant is meeting goals and that compliance with
generally accepted standards of behavior is absolute.
Failure will result in immediate reincarceration.

The goal of the program is to identify those inmates who
are sincerely motivated to change past anti-social behavior
and give them the support necessary to enable them to
structure their lives to develop attitudes, habits and skills
which will provide them with a reasonable opportunity to
avoid further criminal activity.

C. History

A comprehensive plan to improve, update and consolidate
.probation services and to make them more responsive to
current needs was presented at the 1982 Judicial Conference.
The plan was the work of representatives of the Judiciary,
probation staff, the bar, academicians, social service agency
personnel, business leaders and the public.

Among the major conference recommendations was to
establish a classification system whereby each case could be
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analyzed to determine the appropriate level of supervision.1
Also recommended was the establishment of a state-level
program of intensive supervision for a select group of
inmates currently incarcerated in the state correctional
~system. The Conference developed stringent criteria for
admission to the proposed program and developed a meticulous
screening procedure so that only appropriate inmates would be
accepted and the public would be adequately protected. The
Conference suggested a target of 375 to 500 program
participants.

Simultaneously with the Probation Conference planning
effort, members of the Executive Branch were charged by the
Governor with the development of a plan to address the
problems resulting from the rapidly burgeoning inmate
population in both the state and county correctional systems.
Largely as a result of the enactment of the Code of Criminal
Justice with its longer sentences, mandatory sentences and
parole ineligibility terms, the populations of the state and
county facilities have increased'dramatically. The state
‘system presently houses 2,000 inmates in excess of its
designed capacity, putting it at 130% of capacity. During
the first quarter of 1983, the county system has housed, on
an average, in excess of 140% of its rated capacity. As a
result of litigation, the State Department of Corrections has
been ordered to accept state sentenced inmates from several
counties by specified dates. Additional litigation is
expected to result in more inmates being transferred from
county to state facilities.

At the urging of the Administrative Office, the >
Executive Branch planning group included within its report
the recommendation for an intensive supervision program. It
was noted that, in addition to removing up to 500 inmates
from the state prison system, such a program would result in
substantial savings. The average annual cost to maintain a
state prison inmate is $15,000., Intensive Supervision can be
provided at an estimated cost of less than $6,000 per inmate,
including funds for vocational training and other purchases
of service programming for participants.

The Legislature concurred in the viability and
advantages of the program and it appropriated $1 million to
the Administrative Office of the Courts, effective January 3,
1983, to develop and implement an Intensive Supervision
. Program.

1 1982 Judicial Conference Planning Committee Final Report

at 85.
2 Prison Overcrowding, A Plan of Action, 1982.
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To develop the program and guide it after
implementation, an ISP Advisory Board was appointed. Chaired
by Judge John A. Marzulli, the board is composed of
representatives of the bench, the Governor, probation
services, Attorney General, Public Advocate, Parole Board,
Department of Corrections, prosecutors, public defenders,
academicians, public and private employment services, and the
public. The advisory board prepared a detailed program plan
for the Court's review and approval.

D. Philosophy

The Intensive Supervision Program is an intermediate
form of punishment. Available only after an inmate has
served 60 days of actual incarceration, the program offers a
choice to a select group of inmates: prison or return to
society in a tightly monitored and structured setting. It is
a realistic and unique form of punishment, designed around a
concept of social control within the community. It offers
program participants an opportunity to learn the attitudes,
habits and skills which will provide them with a reasonable
opportunity to avoid further criminal activity and to earn
their freedom by continuously demonstrating over time a
successful adjustment to acceptable community standards and
mores.

The program emphasizes self-motivation. To succeed,
each program participant must make a significant personal
investment. He must want to change his behavior and he must
believe that he can. Superficial compliance with a set of
externally imposed conditions will not be sufficient to earn
the inmate entry to the program and most certainly will not
sustain him to completion. There must be a genuine and
continuing desire to succeed. In short, an inmate who wishes
to participate in ISP must "buy into" the program by
involving himself in it.

It is recognized that this will not be an easy task for
most inmates. Inmates applying for the program will have to
develop personal plans against which their behavior will be
assessed. These plans must establish a series of short-term
goals governing the fundamental aspects of their lives.
Provisions must be made for such items as living
arrangements, employment, meeting financial obligations
. (including restitution) and, where appropriate, special
counselling, educational and treatment needs. Program
applicants also must commit to full cooperation with program
staff and performing community service.

It is critical that the inmate develop the goals. Their
development will be the first indication of motivation and
determination to succeed since the development of acceptable
goals will involve a critical self-evaluation. It is

i
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important that these goals be realistic and that compliance
with them be measurable. Achievement of them will indicate a
continuing adjustment to acceptable societal behavior. The
goals must also be progressive. Because the program demands
strong psychologlcal and behavioral commitment, realization
of progressive goals will provide important relnforcement and
will strengthen the inmate's determination to succeed.

It is recognized that to succeed, inmates will need a
great deal of support, particularly during the initial
stages. An important premise of the program is that when
support is provided by defense counsel, friends of the
family, and ISP staff in appropriate measure, success can be
achieved. The applicant's plan, therefore, must identify a
Community Sponsor. This individual will be responsible for
the applicant's behavior while on release. The sponsor will
also assist the applicant in completing the plan.

A program plan also must identify those in the community
who will assist the applicant in meeting obligations under
the plan. These individuals, referred to as the "Network
Team", will have a crucial role in the program. They must
assess the applicant's understanding of social and legal
problems and then identify the ways in which they can guide
and assist the applicant in identifying additional goals and
in meeting them. After the Network Team has developed its
involvement in the plan, the Community Sponsor must explain
it to the applicant and assure appropriate understanding of
the responsibilities in the plan.

Both the Network Team and the Community Sponsor will be
in close contact with the applicant throughout the program to
provide assistance.

ISP staff will help the inmate meet obligations.
Although contact will, of necessity, be frequent to monitor
carefully the appllcant s behavior, the intent will not be to
"find" violations. Program emphasis is on success, not
failure. Monitoring is to provide positive reinforcement.

E. Process

The program has been designed to include successive
phases through which a program participant must pass. During
.each phase, there must be a continuing dedication and ability
to live within the program requirements.

To be considered for entry to ISP, an inmate must have
been convicted of a non-violent offense and must not have
received a parole ineligibility term. Application may be
submitted until after 60 days of incarceration. Thus, each
applicant will have experienced some period of confinement



New Jersey Intensive Supervision Prdgram _ 6

and will hgve experienced the deterrent benefit which springs
therefrom. :

The application form is simple so as not to preclude a
lesser educated inmate from applying for the program. It
contains a brief description of the program and requires the
inmate to complete some personal and criminal history
identification information. Importantly, the inmate must
identify a Community Sponsor and Network Team at this stage.

An ISP officer will be assigned to interview the
applicant at the institution to help the inmate prepare the
proposed plan. Simultaneously, ISP staff will compile
information concerning the applicant, including his
presentence report and judgement of conviction. Statements
from the sentencing judge, prosecutor and victim/complainant
will be elicited. ISP staff will interview those identified
by the applicant as the Community Sponsor and the Network
Team. Their responsibilities will be reviewed with them and
their suitability, willingness and ability to participate
will be assessed.

All of the information compiled will then be submitted
to an ISP Screening Board. This board, composed of a repre-
sentative of the Department of Corrections, the Director of
ISP and a public member appointed by the Chief Justice, will
review the material and interview the applicant to determine
sincerity, motivation and ability to meet the obligations set
forth in the plan. The Board will assess the reasonable
probability of successful program completion and will
consider community expectations and reactions in determining
the cases to recommend for entry into ISP.

If the applicant is deemed eligible for the program, the
application will be forwarded to a three judge Resentencing
Panel. The Panel will review the application for resentence
to determine if the applicant is eligible for entry into ISP.
If the Panel determines that the applicant is eligible, it
will grant the application for resentencing and adjourn the
hearing for 90 days, place the applicant on recognizance to
the Community Sponsor and require adherence to the

3 The 1982 Judicial Conference on Probation considered
developing ISP as a sentencing alternative to
incarceration. This concept was rejected in favor of
resentencing so that all ISP participants would be
recognized as individuals removed from costly confine-
ment and would have experienced the reality of
incarceration.
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applicant's plan and conditions of ISP. During this trial
period, behavior will be closely monitored.

At the conclusion of this period, the participant may
reapply to the Panel for another 90 day release period. The
Panel will assess the applicant's continuing motivation and
commitment. If the Panel members conclude that the
participant remains dedicated to the goals, they will
continue the release pending resentence for a second 90 day
period. Successful completion of this period will trigger a
resentencing hearing at which the applicant will be ,
resentenced pursuant to R. 3:21-10(b) to the original term of
incarceration less the time served. Sentence will be
suspended in accordance with N.J.S.A. 2C:45-1 et seq.,
subject to the program participant's continuing compliance
with the plan and conditions of ISP. The maximum period of
suspension will be the maximum term which was initially
imposed or 5 years whichever is less, minus time served.
There will be periodic continuation hearings to assess
compliance throughout the period of release. Failure to
continue to aggressively fulfill the plan's obligations will
result in a referral back to the Resentencing Panel for a
violation hearing and possible reincarceration.

All ISP participants must successfuly complete a minimum
of one year of intensive supervision. Thereafter, they may
be transferred from intensive supervision to regular
probation supervision or be discharged entirely, at the
discretion of the Resentencing Panel.

F. Goals and Objectives

1. Goals

d. To reduce the number of offenders serving state
prison sentences by permitting them to be re-
sentenced to an intermediate form of punlshment-
Intensive Supervision;

b. To improve utilization of correctional resources
by making available additional bed spaces for
violent criminals; and,

c. To test whether correctional supervision of
selected offenders in the community can be less
costly and more effective than traditional prison
sentences.
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2. Objectives

a. To select and place under community supervision
inmates sentenced to the state prison and to
maintain a running average program case load of
375 to 500 individuals;

b. To reduce the cost of correctional supervision
for each program participant;

c. To identify and select offenders who can offer a
personalized plan, approved by the screening
board, that meets the following criteria:

1. minimal risk to the community; and
2. opportunity for benefit from supervision
offered by the program.

d. To actively monitor and enforce each partici-
pant's ISP plan with the understanding that
there will be immediate return to institutional
commitment for those individuals who fail to
show they have performed as promised under the
plan;

e. To establish specific supervision objectives and
assist participants to meet them;

f. To maintain intensive contact with participants
according to program policy;

g. To respond appropriately and effectively to all
emergency or chronic needs; and,

h. To determine the percentage of successful com-
pletions of intensive supervision.

G. Programmatic Aspects

1. Supervision Standards

The minimum standards for participants in the
intensive supervision program shall include the following:

a. Strict adherence to the participant's plan and
conditions as approved by the ISP officer;

b. At least 16 hours of community service per month,
if such opportunities are available. The ISP
officer will schedule participants to perform
group community service on weekends where approp-
riate. Alternatives and modifications of this
requirement may be arranged upon approval of the
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regional supervisor;

Multiple weekly contact with the ISP officer and
contact with the community sponsor;

Development of a weekly plan and the maintenance
of a daily diary showing activities and accom-
plishments each day;

Police contact and/or arrests must be communica-
ted immediately by the participant to the ISP
officer; '

Participant will present all pay stubs to ISP
officer as verification of employment;

Each participant will be required to participate
in weekend evening group counselling/activities
scheduled by the ISP officer;

Each participant will maintain employment or be
enrolled in vocational training or counselling.
Failing to maintain this standard without good
cause after the first review period will result
in a return to prison;

Each participant may be required from time to
time to participate in treatment programs desig-
nated by the ISP officer. These treatment pro-
grams include: psychological evaluations; drug
evaluations; urine monitoring; drug counselling;
alcohol counselling; educational counselling;
family counselling, vocational counselling;
financial counselling; emotional/psychological
counselling or any other treatment program deemed
necessary; and

Such other standards that may from time to time
be approved by the Supreme Court or Administra-
tive Director of the Courts.

2. Field Staff Standards

- The following are minimum standards for the staff of
the intensive supervision program. :

a.

b.

Each ISP officer will be available on a 24 hour
basis to the participants by telephone and
paging service;

Each ISP officer will complete a risk assessment,
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needs assessment, classification, objectives
based case plan and a client management classifi-
cation on each case;

c. Each ISP officer will write summaries as needed
as part of the review process on each case and.
share that report with participants so that the
next plan can be prepared;

d. Each ISP officer will do risk and need classifi-
cation and objectives based case plans as needed;

e. ISP officers must initially establish contact
with the chief of police in the town in which
the participant will live during the ISP period.
This is done so as to inform the police of the
participant's release and to develop an ongoing
relationship among local law enforcement
officials, the program and community sponsors.
Follow-up contact should be maintained with other
members of the local police as needed; and

f. Each regional supervisor will be actively in-
volved in aiding the field officers by attending
group community service work sites and Saturday
evening group activities, holding meetings with
community sponsors and network teams, and being
available 24 hours for emergent matters.

3. Home Detention

The ISP officer may, with the approval of the
reglonal supervisor, restrict the ISP participant's movement
in the community by invoking a period of home detention not
to exceed a period of 48 hours. There may be times during
the period of supervision that will warrant the limited
movement of the participant, e.g., the inability to obtain
emergency community treatment resources, the development of a
crisis situation having the potential for personal harm to
the community or client, etc. Several actions of this type
may require complete review of the participant's status in
the program by the Resentencing Panel.

In every instance that an ISP officer invokes home
- detention, a report must be filed with the program director
outlining the reasons for the restrictive action.

4. Counselling

As prev1ously stated in the Supervision Standards
section, each participant shall be required to participate in
counselling as counselling is a cornerstone of the program.
In this regard ISP staff will make use of the latest case

¢
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processing technology that identifies specific participant
needs. Once needs are identified, staff will aid partici-
pants in arranging for appropriate counselling services.
These counselling services may be part of the participant's
plan or may be identified after the participant's release
into intensive supervision. These needs assessments and
referrals to counselling will be an ongoing process for all
ISP participants. The program has been structured so as to
provide significant resources for the purchase of
professional services.

5. Family Involvement

Family members will be involved in the intensive
supervision program in a number of ways. They may serve as
Community Sponsors and/or as part of the Network Team. They
may be involved in family counselling or therapy as
identified through the participant's plan or through needs
assessments conducted by ISP staff. -

Family member involvement is structured so as to have
each ISP participant assume his/her responsibility to the
family. It is also structured to ameliorate family problems
so as to provide additional support and meaning to the
participant's release under intensive supervision.

6. Curfew

Each ISP participant will be required to be in
residence every evening from 10:00 p.m. to 6:00 a.m. Com-
pliance will be monitored randomly twice per month by the ISP
officer. The curfew requirement may be relaxed at the
discretion of the ISP officer (see appendix on electronic
surveillance).

7. Violations

Violations of any of the intensive supervision
conditions will result in the processing of a Violation of
Intensive Supervision before the Resentencing Panel.
Violations will conform to N.J.S.A. 2C:45-(3), (4) and must
be approved by the regional supervisor with a copy being
forwarded to the director of the program. The Resentencing
Panel shall hold a hearing to consider why the participant
should not be returned to prison to serve the custodial
- sentence.

8. Warrants

An expressed term of the resentence is that the
defendant/prisoner shall be on bench warrant status during
the suspended period and while released to and under the
supervision of the ISP. 1In the event the defendant/prisoner
is charged with a violation of any condition of the
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suspension, and upon any verbal approval granted by an judge
authorized to issue bench warrants, the defendant/prisoner
shall be immediately apprehended and detained to await return
to the institution to which the defendant/prisoner was
committed at the time of the imposition of this resentence.
This order shall serve as authority for all law enforcement
officers authorized to arrest pursuant to a bench warrant to
apprehend the defendant/prisoner in accordance with the terms
of this order.

9. Terminations

Participants will not be eligible for early
termination until they have served at least one year of
intensive supervision. All requests for early termination
must be approved by the director of ISP prior to being
submitted to the Resentencing Panel.

The process for filing an early termination with the
Resentencing Panel requires the ISP officer to make a
recommendation to the regional supervisor who forwards the
request to the director of ISP who forwards it on to the
Resentencing Panel. The guiding criteria for early termina-
tion is that maximum benefit has been obtained from the
program by the participant. Other criteria for early
discharge include maintenance of full-time employment,
successful completion of the plan and community service, no
new arrests, fulfillment of any special conditions, and full
payment of fines and restitution.

If the Resentencing Panel discharges the participant
from the ISP program but orders regular probation
supervision, that term will be supervised by the county
probation department having jurisdiction. All applicable
case materials will be made available to the county probation
departments.

H. Summary Results

The Intensive Supervision Program has been operational
(accepting participants) since September 1983. Monthly
reports on program process are prepared by the Research and
Evaluation Section. The following summary of results cover
September 1983 through June 13, 1986, a thirty-three month
- period.

1. Caseload

Between September 1983 and June 13, 1986, 4349
prisoners have applied for admission to ISP. O0f those
applicants, 691 or 16% were selected for the program.
Currently, ISP has 374 participants under supervision. A
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total of 150 participants have graduated from the program
having fulfilled all program requirements.

2. Programmatic Aspects

ISP requires a minimum of twenty monthly contacts per
participant with an ISP officer. The actual number of
monthly ISP officer contacts currently averages approximately
27. Additional collateral contacts occur with community '
sponsors and network teams. Counselling contacts are also
required for many participants; these can include meetings
with Narcotics Anonymous, Alcoholics Anonymous, private
psychological counselling and group counselling sessions.

ISP participants are required, as a condition of
their participation, to maintain full-time employment.
Participants who are newly released into the program have
only thirty days in which to obtain such employment. As a
result, at any given time, at least 94% of all active ISP
participants are employed. Total earnings for all partici-
pants is in excess of $4 million to date. Participant
salaries average $10,500 when annualized.

ISP program participants have made substantial
financial contributions to society. Since September 1983
participants have paid a total of $600,000 in federal taxes
and $125,000 in New Jersey state taxes. In addition,
payments for restitution, child support and fines have
amounted to $275,000. Participants must also contribute to
the cost of their supervision in the program. As of mid-June
1986 a total of $18,000 has been collected for this purpose.

ISP participants must complete at least 16 hours of
community service per month. Additional hours of service are
required during periods of unemployment or if punitive
sanctions are warranted. By June 13, 1986, participants had
completed more than 70,000 hours of community service. Most
community service is performed at weekend group community
service sites operated and supervised by ISP. Present site
work includes restoration of a historic building, work on a
farm operated by the Department of Corrections, restoration
of a building for use as an inner city school, and repair of
a camp for underprivileged children.

ISP participants are subject to a 10 p.m. - 6 a.m,
curfew. More stringent curfews are applied during periods of
unemployment or as punishment for minor rule infractions.
Curfews are monitored in-person (by ISP officers), by tele-
phone and through the limited use of electronic surveillance
equipment (see appendix).
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Eighty-five percent of all participants are subjected
to routine urine monitoring (two or three times per week) for
detection of drug use including marijuana and alcohol use.

3. Outcome

As of June 13, 1986, 691 participants have been re-
leased into the program. Of these 150 participants or 22%,
have graduated, 374, or 54% are active and 6, or 1%, have had
other reasons for terminating the program. ISP has returned
161 participants, 23% of the total enrollment, to the State
Prison System: 3% for indictable offenses and 20% for
technical program violations and/or disorderly persons
offenses.

I. Conclusion

In the fall of 1982, the National Institute of Justice
provided funding for an independent evaluation of the New
Jersey Intensive Supervision Program by the Institute for
Criminological Research. ISP staff have worked closely with
Institute researchers to provide information necessary for a
comprehensive evaluation. Until that work is completed, the
ISP project is still considered experimental.

The results cited earlier in this report, however, were
viewed by judicial administrators as evidence of early
success. During the noted time period, 691 inmates were
released from state prisons and entered into the program.
Only 23% were returned, with merely 3% having been arrested
for indictable offenses. While average costs do not portray
the complete picture, there was a savings in excess of
$10,000 on each participant. More importantly, the current
average caseload of the program at over 375 participants is
equal to the size of a medium institution. Depending upon
security needs, the cost per bed in building a facility to
house these inmates would have averaged between $20,000 and
$100,000 each, with annual costs of $18,000 for operation.
Also, these figures do not include the bonding costs.

In 1985, the Essex County Administrator reviewed ISP's
achievements and suggested that a similar program be
considered for development at the county level for jail
inmates. The Essex County Probation Department, under the
_leadership of Chief Probation Officer Nicholas Fiore, under-
took such an assignment. With the assistance of a local
advisory committee, ECLIPSE (Essex County Local Intensive
Probation Supervision Effort) was designed to handle approxi-
mately 30 jail cases. The Supreme Court approved the project
in the fall of 1985 and the first cases entered in December
of that year. By June 1986, 32 participants had been
accepted into ECLIPSE with only 3 cases returned to county
jail.
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During the early months of 1986, the New Jersey Bureau
of Parole reviewed the accomplishments of ISP. Shortly,
thereafter, staff developed a similar project entitled the
the Intensive Supervision and Surveillance Program (ISSP) for
implementation. ISSP will commence within the parole opera-
tion this fall.

New Jersey's ISP has been the subject of national
interest. More than forty states and three foreign juris--
dictions have requested information on the program; and ten
states have sent representatives to visit with us and briefly
"live" with ISP. Local newspapers (see appendix) have
reviewed ISP intensively and national magazines have also
found it of interest. New Jersey's ISP and other programs of
similar design are innovations of the 1980's and command
public and professional interest.

There are numerous reasons accounting for the widespread
popularity and development of intensive supervision programs
across the country. Clearly, pandemic crowding of institu-
tions is one. Another is presented by budget limitations in
many state departments of correction. Perhaps a third is a
return to the original principles of probation (small case-
loads and intimate contact, community involvement, and an
emphasis on appropriate patterns of behavior) in today's more
conservative environment., No doubt, all of these reasons
and others have their share of responsibility; yet, we
suspect another. Intensive supervision as a concept is
extremely flexible. 1In fact, the programs that have de-
veloped differ from jurisdiction to jurisdiction. 1In New
York and Texas ISP is a probation function and an initial
sentencing decision. New Jersey's ISP is a separate entity
within the Administrative Office of the Courts and a resen-
tencing decision. The new ISSP in New Jersey is a parole
program. Georgia's ISP require daily supervision contacts;
while Texas requires only greater contacts than the normal
caseload. This list could well go on for pages. Intensive
supervision is simply a concept that can be molded to fit the
circumstances that a jurisdiction requires. With the new
guidelines being developed by the United States Sentencing
Commission, there is little doubt that a Federal Probation
ISP could be developed and implemented as a critical com-
ponent of the correctional system.
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I have not come before this Commission with a series of °
"How to” suggestions as it goes about its task of proposing
sentencing recommendations to be attached to the Omnibus Crime
Control Bill. Rather, I ask thaf the commission members and
staff view my testimony as a sort of "time-out,” an interval
less to take notes or listen to legal prescriptions than to
pause and reflect a moment or two on a few abiding issues which

should never leave the room when this deliberative body meets.

This is not to say I couldn't or wouldn't like to make
concrete suggestions; I can and I would. After a decade as an
officer assigned to work with the U.S. Military stockade and
disciplinary barracks system - and after’two decades working in
civilian correctional systems -~ many of those years at cabinet-
level positions in state government in both Republican and
Democratic administration, and after another 8 years heading a
private égency staff whose work has been primarily focused on
sentencing of felons, I would have a number of specific
suggestions. However, I'm sure the Commission will have, or has
had opportunity to hear these from others. Moreover, I fear

that the recémmendations I believe would have the most

OFFICES AND AFFILIATES IN: CALIFORNIA ¢ CONNECTICUT
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correctional system -- would probably not be well received by a

felicitous effect on sentencing practices and ultimately on the national

(3

.commission assigned a relatively narrow, technical (dare I say

unfortunately, too technical?) mission.

clearly, the_hope and the watchword of those who devised the crime
control act was that it would contribute to the commonweal and domestic

tranquility of the nation. It was designed and written Primarily by

+ lawyers and approved byva body made up near exclusively of lawyers.

As the eminent Norwegian philosopher and criminologist Nils

Christie has commented, "Training in law is tréining in simplification.

It is a trained incapacity to loock at all values in a situation, and

instead to select onlj the legally relevant ones, that is, those defined
by the high priests within the system to be the relevant ones. ....So
few elemenfs of the totality are considered that complete equality is
guaranteed. But it is, through its simplifications, a primitive

system"1

The Commission should realize, as it goes about its complicated

. tasks and adjusts guidelines, grids, and formulae to fit offenses, that

at another level, it is still not much beyond the primitive task of
those early 19th century European commissions which were given the
mission of converting branding and cutting off of limbs into terms of

imprisonment -- ten years for a hand, how many for an eye? etc.
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As Christie,vFoucault and others hévé;dgménstratea( thére are

lg-iimifs to pain as the means of gﬁaranteeing order. Theré'afe:even'

léieafer problems if we, and particularly you, as Commission ﬁembers
believe_that sentencing strictures and time in prison reflect or even

have much relevance to the myriad of factors and vagaries which come

together to result in the commission of an individual crime of any kind.

The great American philosopher and social psychologist, writing in
1917 on the "Psychology of Punitive Justice" commented that in the legal
arena, the social worker is inevitably the sentimentalist. However, in
the social settlement, the legalist is an ignoramus. And whether we
‘wish to admit the reality or not, sentencing is in large part, a social
‘settlement ~- between offender and society, victim and offender, victim
and society, etc. We would deceive éﬁrselves if we really believed that
the attaching of set periods of incarceration even minimally met the
needs of such a situation. But lawyers with the lost criminal case,
much like doctors with the terminal patient, flee from contact and
involvemgnt in a task which 80 clearly reflects the limitations of their
professional armamentaria at a most crucial juncture. Retreat to
formulae, numbers, and mandatory sentences gives a gloss of rationality
and science to a lost cause and makes one's efforts seem more meaningful
than facts might otherwise dictate. There are therefore, very real

limits to pain in healing or in deterrence in sentencing.

Alduous Huxley, in his classic 1937 book on Ends and Means, noted

that progress in civilization has not been progress in technology or
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even in Justlce, but progress in charity. Look to those countries with

Y

harsh crlminal codes now, or at any time in hlstory --_when held next to

‘2
4.

‘their contemporaries. There is little to imitate. We look more to
Athens than Sparta, more to Christian Rome than pagan ﬁome, more to

Thomas More than Oliver Cromwell.

The question with the technology of designing a sentencing schema
therefore is not simply "what works?" Rather, it is "what can we do

which advances a democratic, just and compassionate society?"

Obviously, execuring first time offenders would probably cut recidivism
and serve well the.limited needs of specific and general deterrence.
But it would be beside the point in our society. Rather, the question
is, "How, as you go about your tasks, can compassion be protected in a
bill which emanated from a great deal of extreme ‘law and order'
rhetoric which influenced the kind of passions few would hold as models

of civility and temperance?”

It seems to me that you must continually allow that to the degree
the individual defendant is sentenced by formulae alone -- and to the
degree judicial (human) discretion is removed from the individual case,
to that degree we are teaching other less feiicitous lessons than the
simple message of justice. We are also teaching that the individual
matters little, that we prefer not to hear, much less consider unique,
eccentric and otherwise troublesome mitigative information in our

deliberations. I realize there are limits on these considerations.

¢
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Such limits were all encompassing even ip -the heyday of judiciai
-discretion. So I don't think we need be overly fearful of ipdividual
 ¢bnsiderations routinely undermining the imposition of sentences under

our criminal laws.

But it seems to me, the Commission must attempt to maintain as much
discretion in.sentencing as politically possible -~ precisely because it
keeps the human and the fallible involved on both sides of the legal and
social settlement. We will be in great crisis as a Eociety when we are
able to make infallible decisions based on computer models of sentencing --
for with such decisionmaking we lose the inferchange, argument,
.roughhousing, and doubt, which is crucial to the evolution and

development of a democratic society.

In this sense, one can in part see mandatory sentencing itself as a
flight from certain realities. In the words of British anthropologist
Edmund Leach, it is an example of the "imposition of discipline by
force; it is the maintenance of the values of the existing order against
threats which arise from its own internal contradictions}.'zl In a
sense, that is one of the unfortunate tasks of this sentencing

commission.

I realize of course tht this commission has a limited role -- to
recommend parameters of pain -- possible "time" to be served for given

criminal offenses. May I presume to make some recommendations:

IQATKDNAJ.CENTER.CnJINSTFTUTTC»HSAhﬂ)ALTER)hVTnHS
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- i)-— As you set the parameters, let youf tﬁinking
and moral judgement wander a bit afield from exactihg
justice, retribution, pain and deterrence -~ to
include the possibility of healing, reconciliation

and forgiveness.

2) For those who see criminal justice sentences as
absorbed primarily and only in meting out
punishment -- at least give equal consideration to
pain that is less likely to debilitate, isolate and
harden. Reliance on "time" aloné (even for deterrent
purposes) as the besi or even primary means of
righting wrongs, guaranteeing justice or giving
redress, betrap -- if nothing else -- a curious

lack of imagination.

May I propose that the Commission members take time for reflection —-
look at themselves and ask a simple question -- What would I recommend
were I, or a guilty son or daughter, brother or sister, friend or
.relative before the bench for sentencing? If we have a minimum of
ingsight and humility, surely most in this room could conceive of the
possibility of suqh an eventuality. Those who éan't, can of course be
harsh. But in such a situation, what would we want a just sentence to

reflect?
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0 __ We would not want an errant friend or

'

relative to break the law again.

o We would be cautious -~ but would maintain

involved and personal concern

- o We would want individual considexation of, and
attention to, the specifics of the offense as well
as the vicissitudes and individual charaéteristics
of the offender -- and how the seﬁtence might affect them.
o We would allow the pbssibility of leavening justice
with mercy on the basis of those unique human

qualities in a uniquely human event -- a crime.

I realize it is not the role of the sentencing court to be a loving
parent or concerned sibling. But neither is its role alone to be a
detacﬁed computer -- grinding out sentences to fit plans based in -
selective inattention and studied ignorance of cantankerous human

realities.

The ultimate irony of the crime control act and this commission is

that both were created just as the nation is entering an era where we

have the possibility and technology to know and store millions of bits
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of information about individuals -- ﬁith the potgntial of finaliil
_fittihg the sentehcevand rehabiliﬁation to ﬁhe §ffender ahd'tbe crime, --
jﬁhat at ﬁhis crucial time in our history weAretreat to the meat axe of
the set férmula mandatory sentence which ultimétely disregards,
denigrates and degrades the individual under a banner of upholding the

majesty of the law.

I would hope therefore that the Commission would keep as much
flexibility in the sentencing system as the current irrational climate

will allow.

You are inventing a tradition which will get the_national course
for many decades. More importantly your decisions will affect thousands
of individuals whose own identities will be much determined by the

outcome of your deliberations.

So I ask, as you reflect on the numbers -- a "year™ here, "20
years"™ there, "life" there, remember the contingent state we share in

the all too short lives we have on this eafth. Then make the firm

decisions.
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1Nils Christie, The Limits of Pain, p. 57, Martin Robertson Ltd.,
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?Edmgnd Leach, A Runaway World, (BBC Reith Lectures, 1967); New
York, Oxford University Press, 1968
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FINES AS CRIMINAL SANGTIONS

Sentencing policy in the United States has undergone major alteration in
recent‘years with the introduction of sentencing guidelines, mandatory minimum
sentences, and determinate sentencing schemes. With these changes, mainstream
sentencing theory and legislative activity have shifted away from the concepts
of individualized justice and rehabilitation that have dominated American
sentencing philosophy during most of the twentieth century, and toward an
emphasis on incapacitation, deterrence, and punishment. While the full impact
of these shifts is nog yet certain, it apﬁears they have contributed to
growing strain on the society’s correctional resources. This is at least
partially because American policymakers tend to view imﬁrisonment not only as
the paramount means available for the effective punishment and deterrence of
crime but also as virtually the only means. Within the realm of alternatives,
policy attention has tended to focus on sanctions that are relatively new,
especially restitution and community service and, more recently, enhanced
probation and techniques of electronic surveillance. However, in the last
several years there has:also been renewed attention from those concérned with
expanding the repertoire of non-custodial penalties to what is one of the

oldest, and certainly the most widely used, ways of punishing people without




 relying on incarceration- -the crimina11fine.

Fines are, and have been for some'time, an important sentencing‘pqol in.
ZAherican criminal courts. inireéént years, almost a fhird of-the»sentenéeé
imposed in U.S._District Courts haﬁé involved a fine, either as the sole
sanction or in combination with probation (and occasionally with prison).

Tﬁis represents over $50 million in;criminal penalties to be collected
annually at the federal level, a figure that is rising steadily. This pattern
finds a parallel in state and local trial courts across the entire country.
Indeed, in American trial coﬁrts of limited jurisdiction, fines are the
predominate form of punishment, and in state general jurisdiction trial courts
they appear to be used more frequently than is generally recognized, both
alone and in combination with other non-custodial sanctions.

The advantages of the fine as a criminal sanction are well recognized:
it is unmistakenly punitive in its aim and can deprive offenders of ill-gotten
gain; it can be adjusted to a level that is both appropriate to the offender’s
resources and to the seriousness of the offense; it can be coupled with other
non-custodial sanctions when multiple sentencing goals are sought; it does not
further destroy the offender’s ties to family and community; it is relatively
inexpensive to administer, relying primarily on existing administrative
agencies and procedures; and it can be financially self-sustaining and provide
revenue for related social purposes such as victim compensation.

It is the perception of important disadvantages to a fine sentence that
gives pause to some policymakers. The degree of punishment imposed by a fine
is thought to be limited because fine amounts tend to be low. For the same
reason, fines are often considered unfair because they advantage the more

affluent offender who is perceived as having "bought his way out™ of a more



punitive sanction. If fiﬁes ére high enough to avoid these problems, they are
thought to be uncollectable, difficult and expensive to enforce, or to result
in imprisonment for default. Fines are also not éonsidered'ahdeterrent to
future crimes and, indeed, théy‘are somefimes thought to be criminogenic. The
intent of the sentence to punish and to deter is thought to be undermined if
the fine is paid by a third party. Finally, it i# sometimes feared that the
imposition of fines will impede restitution to victims. While there is
undoubtedly some merit to each of these concerns, the increased availability
over the last five years of research on courts’ expériences imposing and
enforcing criminalvfine sentences both here and abroad provides an empirical
challgnge to most of them.

Research evidence on the use of fines in American trial courts at the
local, state and federal levels suggests not only that fines are used more
widely and for a broader range of non-trivial offenses than has been
recognized, but also that in many different types of courts they are collected
and enforced more successfully and expeditiously than commonly assumed even by
courts themselves. While statutory fine maxima have tended to be low,
legislatures are increasing them, especially at the federal level;
nevertheless, fines actually imposed by judges still tend to be well below the
limits provided by statute. However, the experiences of several Western
European countries suggest that tested methods are available--particularly in
the form of day-fine systems--to tailor fine amounts wifh more precision to
variations in the severity of offenses and in the means of offenders than is
currently done in the United States. And, when this is done, fine amounts rise
significantly, especially for more affluent offenders, without imposing costly

‘demands on the enforcement system. In addition, if a recent survey of
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American judges who handle criminal casés in state trial courts is any
indicator,’judgeé in this country tend to view fines sentences positively and
many express considerable interest in exploring innovative fining methods,
particularly day fines. Indeed, tﬁis survey suggests.the:time'may be ripe for
focusing more carefully on the place of fines in sentencing schemes and for
federal leadership in experimenting with new approaches to their use. Despite
American judges extensive use of fines and positive attitudes, they apparently
have nof yet formulated strong views about the proper place of fine sentences
and await further experience and guidance in this area.

One barrier to this process is the concern that, while fines may punish,
they may not be an effective deterrent to future criminality. While the
evidence available about the deterrent effects of fines compared to other
sanctions is as limited as the evidence about the deterrent value of most
other sentences, including imprisonment, the evidence that exists is not
discouraging. Research in West Germany suggests that, controlling for offense
and offender characteristics (including prior recofd), day fines are no less
effective than sentences of short-term incarceration in preventing
reconviction among traffic offenders (who are most representative of the

general population) and among professional petty thieves, and that fines are

considerably more effective than either imprisonment or probation in theft,
embezzlement, and fraud cases. In England, where fines are also the sentence
of choice for most minor and many non-trivial offenses, research evidence
about the deterrent value of fines, although methodologically weaker,
nonetheless parallels that from West Germany. Combined with widespread
skepticism about the deterrent effects of incarceration, this evidence has

encouraged the prevailing view in both countries that fining is probably




penoldgically'effective, or that it'ié at least less ineffective as a
~deterrent than are other penalties. Moreover, these data do not encourage the
v'fea: that.fines are criminogenic, that is, that fined offénders will commit
crimes fo pay the fine. Indeed, what little evidence there is on how people
pay fines suggests that they are paid from regular sources of revenue coming
into the offender’s household, whatever they may be. While third parties,
therefore, may bear sbme of the burden of the punishment, insofar as members
of the offender’s household are forced to economize, this may also encourage
them to exercise informal but effective social control upon the future
behavior of the offender. We know this process occurs under other
circumstancesi and it is reasonable to assume fines may also activate it.

Finally, fines do not necessarily impede restitution; indeed they may
enhance its use. Research in England, whose sentencing policies encourage
reliance upon monetary rather than other types of penalties, reveals that
restitution typically accompanies a fine sentence and that payment of the
victim takes precedence over payment to the crown. In addition, in most
jurisdicfions, imposition of a fine routinely activates the formal collection
and enforcement mechanisms of the state, something that does not always happen
when restitution to a private citizen is the only monetary penalty imposed.
Criminal fines also provide communities with the opportunity to enhance
existing victim compensation funds, an opportunity that has been seized by
recent federal legislation that changes the disposition of revenues from
federal fines.

These brief remarks summarizing some of the things we have learned from
recent research on criminal fining practices both here and abroad are intended

to encourage the Sentencing Commission to view criminal fines as an important



non-custodial optioﬁ,>oné that ié already widely used anduaccepted by judges‘
but one that also needs reappr#isal as to its appropriate place among
sanctions and consideration of new ways for it to be imposed. Before turning
to some specific thoughfs on these issues, I would like to call attention‘to‘
several very important statutory changes that have taken place in the federal
system in the last three years, changes that have created the necessary
preconditions for such a reappraisal to take place. As recently as 1983 when
I was first invited to Washiﬁgton to testify about federal fining practies, I
and others identified a variety of problems of a statutory and administrative
nature that impeded the use of fine sentences in the federal system. Since
that time, most'of these issues have been addressed by statutory reforms; as a
result, remaining administrative difficulties, of which there are several
important ones,.ﬁave a mﬁch greater potential for resolution if there are
incentives to do so. I think it is worth touching on the most important of
these changes because the new statutory provisions address many of the
concerns judges and other policymakers raise in discussing the feasibility of
improving, and possibly expanding, the use of fines as a federal criminal

penalty.

Recent Statutory Reforms as a Basis for Further Change

First, federal fine ceilings have been substantiélly increased, giving
judges much greater flexibility to use fines effectively to punish more
.affluent defendants and to deprive them of illegally acquifed assets. This,
combined with the new statutory requirement that judges consider a defendant’s
ability to pay (including any restitution obligétions imﬁosed by the court) in

setting the fine amount, provides the court with a strong incentive to assist



~ the Probation Division improve its heretoforé inadéquate procedures for
qollécting and assessing financial information on federai defendants facing
sentencing. This is particularly impqrtant because federal_judges are now
charged.with having to determine, at sehtenciﬁg, the terms §f payment as well
as the émount; previously either the Probation Division or the U.S. Attorney's
Office decided upon the terms of payment, including installments, when faced
with a sentenced defendant who could not pay the fine immediately. The
requirement that setting payment terms be part of the sentencing process
itself will heip focus thé sentenéing judge directly upon the offender’s
capacity to pay; this in turn will bring greater demands from the bench for
more complete and accurate presenteﬁce reports. Research on fining practices
in the United States and Europe indicates strongly that if fines are properly
set in relation to means as well as offense, and if the ﬁerms of payment are
strict but realistic, the likelihood of full payment within the time period
set by the court is significantly improvgd.

In addition, new federal sfatutory provisions for the routine imposition
of interest and penalties on unpaid balances will further encourage prompt
payment. There is virtually universal agreement among those who have studied
fining that pressure on defendants to pay expeditiously is effective in
ensuring full enfofcement of the penalty imposed by the court.

Second, statutory improvements now provide judges with the ability to
modify the original fine sentence if the offenderfs circumstances have altered
significantly or if the original amount appears to have been set improperly.
Again, this generates an incentive.for the Probation Division both to improve
its collection of relevant financial information and to bring up-dated

information to the court in a timely fashion rather than, as has been the



practice in the past, waiting until fhe>pefiod of probation superviéion was
ﬁearing completion. If this process works as it should, the_rdutine féedback
‘to ju&ges, from both probation officers and U.S. Attorneyslinbcharge of fine
collectioﬁ, of information on the payment performance of fine& offenders
should increase. This will help judges be more‘systematic ana rational in
their original decision-making, .as well as providé them with a means they did
not have previously of addressing unexpected problems fa;ed by fined
offenders, thereby improving the credibility and effectiveness of the
sentenée.

Third, whether criminal fines are large or small, their efficacy as a
criminal penalty rests upon the‘ability of the court to enforce them: that is,
to compel fayment if the offender fails to meet his obligation to the court.
Evidence has gccumulated that, although the great majority of federal fines
are collected, a substantial minority are not, and this cannot help but erode
the confidence the court has in using this sentencé. Recent legislation
dramaticaliy improves the tools at the disposal of the court and the
government to enforce federal fines. By statute, administrative
responsibility for fine collection has been centralized in the U.S. Attorneys’
Offices. While many problems of detail and structure remain to be resolved,
this ke& principle of rational administration has finally been established
replacing, at least in concept, the acute fragmentation characteristic of the
federal system in the past.

Furthermore, new and important statutory tools have also been added to
make a potentially more efficient enforcement process a more effective one as
well. Once again, the findings of recent research on fine enforcement

practices is unambiguous: credible threats work. The primary form such




threats take in viftually all jurisdiﬁtiohs, includiﬁg the federal system, is
‘the imposition of coercive enforcement strategies--either the'seizure of
property or, more commonly, imprisonment. More informed initiﬁl decisions as
to the amount and terms of the fine sentence, combined with greater feedback
to the court when proBlems arise and greater flexibility for the court to
modify the sentence, mean that it should be easier for the court to identify
truly willful defaulters and then activate new statutory provisions for
prosecuting nonpayment with greater assurance than is now possible that there
is no other recourse.

Even more important, I believe, are the new federal provisions for
property seizure. The decision to fine is generally a decision that a non-
custodial punishment should be achieved by depriving the offender of property
(money or otherwise). New statutory provisions that create a lien on an
offender’s property at the time a fine is imposed in federal court and that
permit the lien to be enforced by the efficient administrative procedures now
used in tax cases provide the court, fér the first time, with an opportunity
to view the seizure of property, rather than imprisonment, as the appropriate
coercive device toward which the fine enforcement process should move. And,
if the concept of centralized responsibility for fine administration now
embedded in legislation is translated into sound, coordinated enforcement
procedures, intermediate enforcement steps can proceed with swift and personal
responses to nonpayment characterized by a steady increase in the threat of
more coercive methods. Research suggests this will ensure that the need
actually to impose those coercive methods--property seizure or imprisonment--
will be relatively rare; the new statutory provisions make it far more likely
that the threat necessary for this process to proceed effectively will be

credible.
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Dav°Fines'a§ a New Approach to Fine Sentencing

It is clear from résearch on fining here and abroad that once the
decision to fine has been made, setfing the amount of the penalty'is the key
to successful sentencing. Fining must be viewed as‘a process in which the
imposition and enforcement of the sanction are inextricably linked. 1If the
court cannot assume the fine will be collected, the attractiveness of thi§
flexible device to punish and deprive offenders is seriously eroded; but
whether it can be collected and enforced without resorting to.uncomfortably
high levels of coercion appears to depend in large measure on the amount of
the original fine in relation to offenders’ means. This is a major issue for
American judges in considering the expansion of their already féirly extensive
use of fine sentences.

The trend in sentencing philosophy today is retribution, which focuses
judges primarily on the severity of the crime itself. But in considering the
appropriateness of a fine sentence, judges commonly find themselves with
"tariff" systems as their only guide to the appropriate amount--that is,
systems of informal understanding that fix fine ambunts, generally at the
lowest common denominator for typical offenders in the system, to be imposed
on all defendants convicted of a particular offense. Lacking guidance on
other ways to set fines, judges tend to rely on tariff systems and limit their
use of fiﬁes because these methods place severe restrictions on a judge'’s
ability té adjust fine amounts simultaneously to crime severity and to means.
In some jurisdictions we have studied, and probably in many courtrooms around
the country, individual judges have tried to modify ta;iff systems in order to
approximate the more formalized European day-fine systems which attempt to

reconcile the two potentially conflicting principles of consistency (or
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'unifOfmity)»and equity in sentencing. But American judges have been provided
_wifh little or no guidance on how to do this in a systematic manner. Indeed,
. state statutes tend to make a day-fine system difficult to dévelop not only
’:becéuse of low fine ceilings, but also because they do not formally recognize
‘the principles upon which it is based. Neverthless, in a recent survey,
American judges expressed substantial interest in, but uncertainty about, day-
fine systems. Fortunately, I believe, new federal statutory provisions
‘provide the groundwork for devéloping systematic and appropriate methods of
fining individuals of differing means convicted of similar offenses across a
wide range of severity.

Federal sentencing law now not only recognizes the sentencing principles
of propértionality, consistency, and equity, but it also requires that both
severity and means be taken into account in setting the amount of a fine.
This is an opportunity and a challenge for the federal system to take
leadership in this area. Fortunately, there is relevant expérience to draw
upon in Europe. But important issues remain, primarily in two areas: first,
how to obtain necessary information on defendants' means and how to assess
their "ability to pay" from that data; and second, how to relate fine levels
to offense severity. Before offering some practical suggestions on these
problems, based upon the growing body of empirical research, 1 should point
out that personal interviews and surveys of American judges suggest both that
they have developed a lot of interest in using day-fine systems, but also that
they anticipate media and public criticism of sentences that will inevitably
produce some apparent disparities (an employed, middle-class offender fined a
much larger amount than a poverty-striken offender convicted of the same, or

even a more serious, offense) and that they are wary of guidelines and/or
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ability to pay formulae tﬁat éppeér to limit judicial discretion,

ﬁay-fine éystems weré initialiy developed'in Finland and Sweden in the
early 1920s and 30s, then{in Cuba, Dénmark and finally the Federal Republic of
Germany ih 1975. ' The penal laws éf several other countries (now including the
American federal systeﬁ and the state of Kansas) embody the concept but have
not fully implemented it. The basic notion is that the punishmént represented
by a fine sentence should be proportionate to the severity of the offense,
consistent or uniform within sevefity classifications, and equal acfoss
individuals with differing financial resources. To reconcile the potentially
conflicting principles of consiétency and equity in sentencing, day-fine
systems create a two-étage decision process in setting the amount of the fine.
First, the.number of day-fine units to which an offender will be sentenced is
determined with regard to the seriousness of the offense (and, perhaps,
extenuating and mitigating circumstances as well as the offender’s previous
record) but without regard to the means of the offender. Thus, crimes of
equivalent gravity may be assigned the same number of units as a sentence.
The monetary value of each of these units, however, is determined separately
in the second stage of sentencing and is explicitly set in relation to what
the offender can afford to pay given his or her financial means and,
sometimes, responsibilities. Thus, the total penalty--the degree of
punishment--should be in proportion to the gravity of the offense committed
across different offenses and consistent within severity categorieé but,
within a given offense, it should cause an equivalent level of economic burden
‘(short of hardship) across defendants of differing means.

1. Setting the fine units for offense categories

The German Tagebussensystem (day-fine system) is probably the most useful
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comparison for the American federai_systéh;  Relatively’récently adopted
(1975), its legél aﬁ& social context is more analogoué to the American system
than is the more commonly‘described’but more idiosyncratic Swedish day-fine
sysﬁem.. The German syétem is organiied afound benchmarké: ,tﬁe minimum fine
sentence is five day-fine units, and the maximum is 360 for a siﬁgle éffense.
Although there is no direct correspondence between the number .of day-fine
units and terms of imprisomment established by iaw for the same or similar
offgnses, the 360 maximum is logically linked to the idea of a one year
prison term; indeed, in the German»sentencing system, fines are typically
seen as alternatives to short-term prison sentences.* Thus while assessment
of the gravity of the offense for fining purposes is not strictly or solely
determined by a comparison to the permissible prison sentence, statutory
prison maxima for certain offenses as well as general sentencing practices in
imposing prison sentences for those offenses, do seem to play a part in
defining the relative seriousness of offenses for the purposes of selecting

the number of day-fine units imposed.**

*In West Germany, the day-fine system was adopted about the same time as
legislation providing that custodial sentences of less than six months were to
be replaced by fines in all but exceptional cases. Together, these
innovations appear to have produced significant changes in sentencing
patterns. More than 113,000 sentences to imprisonment of less than six months
were imposed by West German courts in 1968 (20% of the total); by 1976, this
number had dropped to less than 11,000 (1.8%). During the same period, the
proportion of fine sentences rose from 63% of the total to 83%.

' **In 1973 the 93rd Congress proposed a day-fine system for the United
States which was not passed; it set a minimum fine sentence of 10 day-fine
units and a maximum of 1093 units, and set ranges for each of the severity
levels in the penal code: a maximum fine sentence of 1000 day-fine units for
A and B felonies; 500 for C and D felonies; 100 for E felonies; and 50 for
misdemeanors and violations.
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Calculation of the.numbér of day}units éorresponding to the offense iér
not narrowly prescribed.uhder Gérmaﬁ law. Courts, therefore, have themsélves
evolved guidelines for this decision which very from region #o,region. (Daﬁa
‘on Germany, Sweden and England, all reveal regional differéﬁcés'in botﬁ'prison
and fine sentences, even within offense categories, but regional variations
lare greater than the variations among judges within a given court or region,
and probably reflect different local norms, values and "judicial cultures.")
The judges in the area most thoroughly studied in Germany have produéed
guidelines for ranges of day-fine units corresponding to broad offense groups.
However, the range is so great for particular offense categories (e.g., from
10 to 50 units’ for theft) as to render the guidelines virtually meaningless.
Given this latitude, it is possible for judges to tinker with the figures‘in
such a way as to assign a number of day-fine units within the range based not
exclusively on the degree of gravity or culpability involved, but also on a
calculation of what the resulting total fine amount woﬁld be given the
monetary value of each day-unit for the particular defendant. This puts the
cart before the horse and can reduce the day-fine system in.pfactice to a
post-hoc rationalization for a decision based upon more traditional tariff-
based sentencing notions.

For this reason, there has been discussion in Germany of reforming the
system either to narrow the ranges or to separate the two stages of decision
making so that judges do not know the monetary value of the day-fine unit for
defendants at sentencing, or both .

The notion of applying to the United States federal system a fairly
strict (that is, ﬁarrow'range) presumptive guideline system for setting the

number of day-fine units would be in keeping with much of the current
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sentenciﬁg guidelines thinking in thié country.v Siﬁce Germany has also capped
~ the maximum monetary value of any day-fine unit at a fairly high level (16,000
Deutschmarks, or about $4,0005,,fines’fb: wealthier offenders convicted of the
most serious offense for which a fine would be considered éppfobriate in
' Germany can be quite substantial even if, theoretically, they are only linked
to a year's imprisénment: 3.6 million D.M. (or about $1.5 million) for a
single offense and multiples for consecutive offenses. And,‘indeed, under the
German day-fine system, fines for affluent offenders have risen ra;her
dramatically.

There are potential variations to this fairly pure day-fine model that
might be used in the United St#tes, for example, one that would cap the total
fine amount permissible (in dollars) for each level of offense seriousness.
But this seems cumbersome and antithetical to the notion of trying to maximize
 the balance between equity and consistency, because caps limit the range of
punishment that can be imposed upon more affluent defendants. Such variations
in the basic day-fine system are movements away from the retributive base of
the model with its emphasis on the crime rather than the offender.

Furthermore, a purer day-fine method of setting guidelines would also
permit, it seems to me, greater ease in the imposition of restitution
penalties. If the calculation of the number of suitable day-fine units for a
particular crime was fixed and had no monetary cap (other than, perhaps an
overall high maximum such as in Germany) then the ultimate dollar amount of
the fine that results, once the value of the day-fine unit is established,
could be viewed by the court as the maximum total monetary penalty permissible
for this defendant on this offense. If restitution payments were then

included in the sentence, its amount could be set separately according to
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brecognized principles of assessing damage, hafm or injuryg that amount would
be paid to the victim up to, but not In excess of, the maximqm mbnetary amount
established by.the day-fine process. Capping the fing,amount forvdifferent
offense levels would not make this process as ;asy to-éécgﬁblish, and
restitution would probably have to be considered separately. However,
research evidence from England strongly suggests that such separate sentencing
assessments often leads to imposing total monetary obligations that are far in
 excess of the offender’s ability to pay; this in turn is highly related to
nonpayment and default.
2. Assessing means and ability to pay
Under both old and new federal statutes, the courts are left to rely upon
information obtained largely from defendants, validated when possible, to
assess a defendant's means and ability to pay. Defendants can be asked by the
Probation Division, which is charged with the pre-sentence investigatién of
their financial status, to cooperaté voluntarily‘by providing access to bank
and income tax data, but such information cannot now be compelled. It is
likely that, if fining is expanded in the federal System, fine amounts will
rise and statutory changes may be needed to provide the court, in at least
some instances, with greater levels ofilegal access to financial information.
Howéver, it would appear from the experiencerf other court systems that
already fine extensively and in high amounts that exclusive reliance upon
voluntary cooperation should not be con;idered a priori a barrier to the.use
of fines, and the use of day fines in particular.
The Federal Republic of Germany relies largely on easily available
information which generally can be verified if necessary (as do American

courts in setting bail amounts). As a practical matter, data on employment,
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public assistance, grants and scholarships are the major sources used by the
Gérman courts to establish ability to pay. Only rarely, and only in casés'bf
- the grévest offenses fined at the highest levels, do courts seek other data,
inéluding information from banks whicﬁ Are obliged, under German law, to
assist them. The more typical informal information sources for assessing
means do not seem to trouble German judges who report wide satisfaction with
the system, substantially greater use. of fines, and much higher fine amounts.
In additioh, research has revealed high collection rates in Germany, including
collection of very large fines paid by installments over long periods of time.

In England, as in Germany, the source of information on the offender’s
resources is largely from self-reports or frpm counsel or police, and it is
limited to relatively easily verified jtems. However, both research and
practical experience has indicated to the British that their courts are not
taking means into sufficient consideration in setting fine amounts. As a
result, the Home Office is attempting to get magistrates to assess means more
thoroughly by encouraging use of a new procedure.that would provide the court
with more financial information on a regular basis. In some courts around the
country, defendants facing conviction are asked to voluntarily complete a
ﬁeans enquiry form that contains information about their income, assets and
expenditures. In the breadth of the new information requested--taking
expeditures as well as resources into account--this form has more in common
with day-fine practices in Sweden than with either German day-fine or previous
English sentencing practices. Initial reports on this procedure suggest that,
among the limited number of courts using the forms, voluntary compliance
varies widely but that overall about a third of the defendants are

cooperating. Obviously, much more needs to be known about how the English
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courts are.implémentiﬁg fhese frocedures and what accounts fpr the variation
in vqluntary compliance, but,the preliminary evidence is not discouraging.

It would appear that fhe U.S. federal courts can sﬁbstantially improve
their efforts to obtain financial information from defendants, even if
cooperation remains voluntary. Our own interviews with officers of the
federal Probation DiVision and more systematic data collected by the
Government Accounting Office suggest that assessing the financial status of
defendants has not been given very high priority by probation officers in
preparing presentenciﬂg reports.. Déta are often incomplete or non-existent.
The new statutory proﬁisions requiring federal judges to consider ability to
pay when setting fines, however, will increase the pressure on probation
officers to provide better information. This should be accompanied, however,
by procedures to assure ﬁhey receive far better training in financial
investigatioﬁs, better guidance as to what information is available and
required by the courts, and better tools to impress upon offenders that
cooperation is in their interests and that providing false information is a
crime subject to penalty. It is difficult to know in the absence of American
experience reflecting a serious commitment to collecting better financial
information just how successful such procedures will be. The experience of
other countries, however, suggests that, at least in the bulk of cases, thege
strategies would be effective; for serious career criminals, however, who have
substantial financial expertise and who face very large fines as part of their
sentences, more coercive tools fér obtaining information on assets may be
needed in the future.

Finally, if key items of voluntary financial information can be acquired

by a better trained and more motivated Probation Division, federal judges can
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be provided with sténdardized asses#ﬁeﬁ;s.of defendaﬁts' ability to pay.
-Financial institutions and other lenders who aré in the busineés of risking
money make such determinations routinely in American socieﬁy using relatively
.few pieces Af data, much of which is algo prbvidéd voluntarily'or'available

* through credit bureaus. furthermore, the recenﬁ shift in the statutory
bresponsibility for setting the terms of payment--particularly for establishing
- installment terms--from those ét the end of the fining process who are charged
with enforcement to ﬁhose at the beginning of the process who are charged with
sentencing suggests that procedures can be set in place immediately to make
large fines, like other large financial obligations, payable over time. This
can mitigate, at léast somewhat, problems caused by initial errors in
assessing ability to pay, problems that can also be addressed by judges
through their newly acquired right to modify the terms of fine sentences
should payment problems prove persistent. Such new flexibility enhances the
likelihood that the fine can be a meaningful penalty and encourages movement
in the direct of establishing a formal day-fine system to set them.

Before cloéing, I would like to offer a brief comment on post-sentencing
enforcement issues. As. I indicated above, research evidence is unambiguous
that fines set properly, even when they are large and are to be collected in
installmengs, ére enforceable, generally without much additional cost or the
use of undesirable coercive techniques. The conditions that must be met for
this to occur routinely are largely administrative. The court must signify at
the time of sentencing that it views the fine obligation seriously and
unequivocally expects paymenﬁ or specific coercive means (especially seizure
of property) will be employed to ensufe the integrity of the sentence. The

offender’'s payments must be closely monitored by people who take their
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responsiblity for fine collection seriously and who are held professionally
”A§COuntab1e for failure. When an offenaer does hot meet the terms fo: pajﬁent
Set by the_cburt, the enforcemenﬁ reéction should be immediéte aﬁd perséﬁal,
 wiﬁh_a steady progression of responses characterized by méﬁnﬁiﬁg bressure and
increased threat of greater coercion. ‘If these administrative activities
occur systematically, there is little reason for concern'that‘large numbers of
defendants will face imprisonment fof contempt of court or prosecution under
new federal statutes for willful default. Research evidence sugéests that the
majority of nonpayment cases result from improperly set fines, administrative
ineptitude, and the failure of enforcement égencies to credibly threaten
‘delinquent offenders in a timely fashion. As I indicated above, recent
legislative action has provided the fe&eral bench with the potential for fine
enforcement to operate far more smoothly and effectively than it has in the
past. This represents an important precondition for developing new sentencing
techniques that will enhance the usefulness of the fine; it also presents an

unparalleled opportunity for the federal systeﬁ to attempt to do so.
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