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I have not come before this Commission with a series of °
"How to” suggestions as it goes about its task of proposing
sentencing recommendations to be attached to the Omnibus Crime
Control Bill. Rather, I ask thaf the commission members and
staff view my testimony as a sort of "time-out,” an interval
less to take notes or listen to legal prescriptions than to
pause and reflect a moment or two on a few abiding issues which

should never leave the room when this deliberative body meets.

This is not to say I couldn't or wouldn't like to make
concrete suggestions; I can and I would. After a decade as an
officer assigned to work with the U.S. Military stockade and
disciplinary barracks system - and after’two decades working in
civilian correctional systems -~ many of those years at cabinet-
level positions in state government in both Republican and
Democratic administration, and after another 8 years heading a
private égency staff whose work has been primarily focused on
sentencing of felons, I would have a number of specific
suggestions. However, I'm sure the Commission will have, or has
had opportunity to hear these from others. Moreover, I fear

that the recémmendations I believe would have the most
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correctional system -- would probably not be well received by a

felicitous effect on sentencing practices and ultimately on the national

(3

.commission assigned a relatively narrow, technical (dare I say

unfortunately, too technical?) mission.

clearly, the_hope and the watchword of those who devised the crime
control act was that it would contribute to the commonweal and domestic

tranquility of the nation. It was designed and written Primarily by

+ lawyers and approved byva body made up near exclusively of lawyers.

As the eminent Norwegian philosopher and criminologist Nils

Christie has commented, "Training in law is tréining in simplification.

It is a trained incapacity to loock at all values in a situation, and

instead to select onlj the legally relevant ones, that is, those defined
by the high priests within the system to be the relevant ones. ....So
few elemenfs of the totality are considered that complete equality is
guaranteed. But it is, through its simplifications, a primitive

system"1

The Commission should realize, as it goes about its complicated

. tasks and adjusts guidelines, grids, and formulae to fit offenses, that

at another level, it is still not much beyond the primitive task of
those early 19th century European commissions which were given the
mission of converting branding and cutting off of limbs into terms of

imprisonment -- ten years for a hand, how many for an eye? etc.
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As Christie,vFoucault and others hévé;dgménstratea( thére are

lg-iimifs to pain as the means of gﬁaranteeing order. Theré'afe:even'

léieafer problems if we, and particularly you, as Commission ﬁembers
believe_that sentencing strictures and time in prison reflect or even

have much relevance to the myriad of factors and vagaries which come

together to result in the commission of an individual crime of any kind.

The great American philosopher and social psychologist, writing in
1917 on the "Psychology of Punitive Justice" commented that in the legal
arena, the social worker is inevitably the sentimentalist. However, in
the social settlement, the legalist is an ignoramus. And whether we
‘wish to admit the reality or not, sentencing is in large part, a social
‘settlement ~- between offender and society, victim and offender, victim
and society, etc. We would deceive éﬁrselves if we really believed that
the attaching of set periods of incarceration even minimally met the
needs of such a situation. But lawyers with the lost criminal case,
much like doctors with the terminal patient, flee from contact and
involvemgnt in a task which 80 clearly reflects the limitations of their
professional armamentaria at a most crucial juncture. Retreat to
formulae, numbers, and mandatory sentences gives a gloss of rationality
and science to a lost cause and makes one's efforts seem more meaningful
than facts might otherwise dictate. There are therefore, very real

limits to pain in healing or in deterrence in sentencing.

Alduous Huxley, in his classic 1937 book on Ends and Means, noted

that progress in civilization has not been progress in technology or
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even in Justlce, but progress in charity. Look to those countries with

Y

harsh crlminal codes now, or at any time in hlstory --_when held next to

‘2
4.

‘their contemporaries. There is little to imitate. We look more to
Athens than Sparta, more to Christian Rome than pagan ﬁome, more to

Thomas More than Oliver Cromwell.

The question with the technology of designing a sentencing schema
therefore is not simply "what works?" Rather, it is "what can we do

which advances a democratic, just and compassionate society?"

Obviously, execuring first time offenders would probably cut recidivism
and serve well the.limited needs of specific and general deterrence.
But it would be beside the point in our society. Rather, the question
is, "How, as you go about your tasks, can compassion be protected in a
bill which emanated from a great deal of extreme ‘law and order'
rhetoric which influenced the kind of passions few would hold as models

of civility and temperance?”

It seems to me that you must continually allow that to the degree
the individual defendant is sentenced by formulae alone -- and to the
degree judicial (human) discretion is removed from the individual case,
to that degree we are teaching other less feiicitous lessons than the
simple message of justice. We are also teaching that the individual
matters little, that we prefer not to hear, much less consider unique,
eccentric and otherwise troublesome mitigative information in our

deliberations. I realize there are limits on these considerations.

¢
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Such limits were all encompassing even ip -the heyday of judiciai
-discretion. So I don't think we need be overly fearful of ipdividual
 ¢bnsiderations routinely undermining the imposition of sentences under

our criminal laws.

But it seems to me, the Commission must attempt to maintain as much
discretion in.sentencing as politically possible -~ precisely because it
keeps the human and the fallible involved on both sides of the legal and
social settlement. We will be in great crisis as a Eociety when we are
able to make infallible decisions based on computer models of sentencing --
for with such decisionmaking we lose the inferchange, argument,
.roughhousing, and doubt, which is crucial to the evolution and

development of a democratic society.

In this sense, one can in part see mandatory sentencing itself as a
flight from certain realities. In the words of British anthropologist
Edmund Leach, it is an example of the "imposition of discipline by
force; it is the maintenance of the values of the existing order against
threats which arise from its own internal contradictions}.'zl In a
sense, that is one of the unfortunate tasks of this sentencing

commission.

I realize of course tht this commission has a limited role -- to
recommend parameters of pain -- possible "time" to be served for given

criminal offenses. May I presume to make some recommendations:
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- i)-— As you set the parameters, let youf tﬁinking
and moral judgement wander a bit afield from exactihg
justice, retribution, pain and deterrence -~ to
include the possibility of healing, reconciliation

and forgiveness.

2) For those who see criminal justice sentences as
absorbed primarily and only in meting out
punishment -- at least give equal consideration to
pain that is less likely to debilitate, isolate and
harden. Reliance on "time" aloné (even for deterrent
purposes) as the besi or even primary means of
righting wrongs, guaranteeing justice or giving
redress, betrap -- if nothing else -- a curious

lack of imagination.

May I propose that the Commission members take time for reflection —-
look at themselves and ask a simple question -- What would I recommend
were I, or a guilty son or daughter, brother or sister, friend or
.relative before the bench for sentencing? If we have a minimum of
ingsight and humility, surely most in this room could conceive of the
possibility of suqh an eventuality. Those who éan't, can of course be
harsh. But in such a situation, what would we want a just sentence to

reflect?
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0 __ We would not want an errant friend or

'

relative to break the law again.

o We would be cautious -~ but would maintain

involved and personal concern

- o We would want individual considexation of, and
attention to, the specifics of the offense as well
as the vicissitudes and individual charaéteristics
of the offender -- and how the seﬁtence might affect them.
o We would allow the pbssibility of leavening justice
with mercy on the basis of those unique human

qualities in a uniquely human event -- a crime.

I realize it is not the role of the sentencing court to be a loving
parent or concerned sibling. But neither is its role alone to be a
detacﬁed computer -- grinding out sentences to fit plans based in -
selective inattention and studied ignorance of cantankerous human

realities.

The ultimate irony of the crime control act and this commission is

that both were created just as the nation is entering an era where we

have the possibility and technology to know and store millions of bits
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of information about individuals -- ﬁith the potgntial of finaliil
_fittihg the sentehcevand rehabiliﬁation to ﬁhe §ffender ahd'tbe crime, --
jﬁhat at ﬁhis crucial time in our history weAretreat to the meat axe of
the set férmula mandatory sentence which ultimétely disregards,
denigrates and degrades the individual under a banner of upholding the

majesty of the law.

I would hope therefore that the Commission would keep as much
flexibility in the sentencing system as the current irrational climate

will allow.

You are inventing a tradition which will get the_national course
for many decades. More importantly your decisions will affect thousands
of individuals whose own identities will be much determined by the

outcome of your deliberations.

So I ask, as you reflect on the numbers -- a "year™ here, "20
years"™ there, "life" there, remember the contingent state we share in

the all too short lives we have on this eafth. Then make the firm

decisions.
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1Nils Christie, The Limits of Pain, p. 57, Martin Robertson Ltd.,
~ Oxford, United Kingdom, 1982 ' ot
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?Edmgnd Leach, A Runaway World, (BBC Reith Lectures, 1967); New
York, Oxford University Press, 1968
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