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Introduction

The U.S Congress the Attorney General the public and others have expressed

concern about recent increases in violen crime In response the Commission directed

this working group to examine issues relevant to violent crime to determine if the

guidelines adequately address this concern More specifically the group has been asked

to focus on the topics of violent crimes firearms and gangs The examination of violent

crimes and firearms focused on whether or not the present guideline penalties for

these offense types are adequate and whether or not there are specific application

problems associated with these guidelines The purpose of the gang study was to lay the

groundwork for an examination of issues pertinent to incorporating gang membership

and gang-related crime as sentencing factor

II Violent Crimes -- Chapter Two Part Guidelines Offenses Against the Person

Background

As part of its response to the Commissions directive the working group

conducted systematic study of the Part 2A guidelines These guidelines apply to

offenses ranging from first degree murder which has statutory maximum penalty of

death to certain specified assaults which have maximum statutory penalty of three

years The federal government does not have jurisdiction over the majority of the violent

crimes committed in the United States Federal jurisdiction is limited to the special

maritime and territorial jurisdiction of the United States to acts against certain specified

persons such as the President members of Congress or internationally- protected

persons or to classes of acts that have an impact on interstate commerce1 Therefore

the number of persons convicted of these statutes and subject to the Part 2A guidelines

each year is relatively small In fiscal year 1991 628 out of 33000 cases sentenced in

federal court were subject to these guidelines

The Part 2A guidelines have been the subject of considerable study and

amendment since the promulgation of the guidelines in 1987 The Commission has

enacted amendments to these guidelines in 1988 1989 1990 and 1991 Over the past

five years the 2A guidelines have been amended on several occasions to reflect statutory

changes 2A1.1 2A4.1 to increase penalties 2A1.5 2A2.1 2A3.2 2A3.4 2A4.1 to

clarify application of Chapter Three adjustments 2A2.4 2A3 2A3.2 2A3.4 to

clarify specific offense characteristics and commentary 2A1.1 2A2.1 2A2.2 2A2.3

2A3.1 2A3.2 2A4.1 2A5.3 and to create cross-references 2A1.5 2A3.2 2A3.4

2A4.1 Additionally three new guidelines have been created two have been

restructured and one has been given new title

See the discussion in the Case Law subsection of the Firearms section of this

report



Additional amendments to the Sexual Assault and Kidnapping guidelines will take

effect November 1992 The Kidnapping guideline has been amended to clarify that

the first degree murder guideline is the appropriate guideline to which to cross reference

pursuant to 2A4.1b7 if an offense involves conspiracy to kidnap for the purposes of

committing murder or if the offense invblved kidnapping during which participant

attempted to murder the victim under circumstances that would have constituted first

degree murder had death resulted The Sexual Assault guidelines have been amended to

add cross references and to add application notes clarifying the scope of the specific

offense characteristic that applies when the victim was in the custody care or supervising

control of the defendant As shown by these amendments past and pending the

Commission has shown keen and continued interest in the sentencing of violent crimes

Also as part of the Commissions statutory mandate to inform Congress of

inconsistencies in criminal penalties the Conmiission has recommended legislation to

change the statutory maximums for assault offenses to make them consistent with each

other change the statutory maximums for certain Travel Act offenses so that they are

consistent with similar underlying offenses and change the penalty for involuntary

manslaughter from three years to six years Each of these recommendations has been

passed by the Senate or House in one form or another summary of the Commissions

report appears in Appendix pages A-I and A-2

In undertaking the study of the Part 2A guidelines the working group focused on

two main questions

Are the present penalties for the Part 2A guidelines adequate

Are there application problems associated with specific Part 2A guidelines

The remainder of the violent crimes section of the report summarizes-the working

groups research and findings with respect to these two questions by presenting profile

of Part 2A guidelines

Monitoring Data

The working group adopted two methodological approaches to provide an initial

empirical look at Part 2A offenses

Statistical analysis of Monitoring files

Case file reviews



Data Sources

The data set included guideline cases sentenced in fiscal year 1991 that were

received by the Commissions Monitoring unit An initial pooi of 757 cases involving

offenses against the person was identified using two criteria the application of Part

2A guideline to the case or statute-based offense code for any of the counts of

conviction denoting violent offense.2 This data set forms the basis of the aggregate

analyses providing statistical profile of offenses against the person Tables 14

Individual case file reviews were performed on two sets of cases offenses against

the person in which no Part 2A guideline was applied or if the Part 2A guideline was

applied it did not have the highest offense level and offenses against the person in

which the court departed upward or downward from the final sentencing range

Findings

review of violent offenses sentenced under the Part 2A guidelines provided no

unexpected results the findings represent the range of violent behaviors that fall under

federal jurisdiction and the guidelines applied to them seem to lead in general to

appropriate sentence ranges and penalties for these behaviors

The majority of federal offenses against the person are in the category of

Aggravated Assaults sentenced under 2A2.2 Table Of the cases in which

Part 2A guideline provided the highest offense level hereinafter referred to as highest

guideline3 Aggravated Assaults constitute 23.6 percent of the cases followed by

Threatening Communications 13.2% and Sexual Abuse 10.4%

Tables to 11 concentrate only on violent offenses where the Part 2A guideline

applied is the highest guideline Table compares the distribution of final offense

levels for Part 2A offenses with that for all guideline offenses Generally final offense

levels for violent offenses are higher than for all offenses One quarter 25% of these

offenders respectively had final offense level 12 and or lower The median offense

level dividing the population to 50-50% is 18 and 14 for violent and all offenses

respectively and 75% of these offenders had final offense level 26 and 24 or lower

Violent defendants seem on the average to have more serious criminal histories

than guideline defendants in general Tables and Only 54.8 percent of the

Appendix page A-3 for list of offense codes included in the analysis

Refers to either the only guideline applied or in multicount case with more than

one guideline applied to the guideline resulting in the highest offense level



Table

OFFENSES AGAINST THE PERSON WITH PART 2A GUIDEUNE APPUED
October 1990 through September 30 1991

Guidifini AppIi.d wftJ

Highat Offena Lavel

Oftinni Against lhs PVWJ

Percent

2.41.1 lit Decree Murder 23 3J

2.41.2 2nd Decree Murder 15 2.4

2.41.3 -Voluntary Manslauchtsr 14 2.2

2.41.4 Involuntary Manslaughter 4.4 7.0

2.41.5 Consplracy/$oIlc to Commit Murder 0.0

2.42.1 Assault w/Intent to Commit Murder 24 3.8

2.42.2 Aggravated Assault 144

2.42.3 Minor Assault 17 2.7

2.42.4 Obstructing or impeding Officers 57 9.1

2.43.1 Criminal Sexual Abuse 85 10.4

2.43.2 Criminal Sexual Abuse of Minor 21 3.3

2A3.3- CrimInal Sexual Abuse of Ward 0.0

2.43.4- AbusIve 5exuai Contact 57 9.1

2.44.1 Kdnapping 49 7.5

2.44.2- Demanding or Receiving Ransom Money 0.8

2.45.1 Aircraft PIracy 0.3

2.45.2 Interference w/Flight Crew Member 0.8

2.45.3- Committing Certain Crimea Aboard Aircraft 0.0

2.48.1 Thr.atening Communications 83 13.2

TOTAL 621 100.0

0f 33419 guideline cases the Commission received guideline application Information for 3Z Of the 329 cases with auth

Information 310 mixed law cases moth guideline and pre-guideline counts were excluded Of the 33419 guidelIne cases 833 Involved

Past 2.4 offense Of these 633 cases mixed law cases were excluded

SOURCE U.S Sentsndng Commission 1991 Oata File MONFY91



Table

OFFENSES AGAINST THE PERSON AND ALL CASES BY FINAL OFFENSE LEVEL
October 1990 ihrough September 30 1991

Final Offenn Level

Offenses Against the Person MI Guidelins

.in.rSftn.c
PercentPercent

0.4 15 0.1

0.0 562 2.1

0.0 254 1.0

13 2.5 1.904 7.2

0.2 500 1.9

17 3.2 1250 4.3

23 4.4 1.236 4.7

20 3.8 1.010 3.p

13 2.5 830 3.1

10 32 6.1 2.480 94

ii 1.3 799 3.0

12 35 0.7 1.336 5.1

13 18 3.4 581 2.2

14 24 4.8 1.075 4.1

15 22 4.2 288 1.1

16 16 3.0 1.017 3.9

17 1.7 204 0.3

ip 16 3.0 733 2.8

19 27 5.1 157 0.6

20 12 2.3 797 3.0

21 25 5.3 175 0.7

22 21 4.0 3.2

23 21 4.0 213 0.3

24 1.1 1.613 6.1

25 1.7 152 0.5

26 1.7 1.257 4.8

27 1.7 114 0.4

28 0.2 737 2.8

28 11 2.1 34 t3

30 1.1 1.087 4.1

31 24 4.8 74 0.3

32 1.3 1.070 4.1

33 11 2.1 73 0.3

34 0.8 858 2.5

35 1.5 111 0.4

36 0.0 350 1.3

37 14 2.7 133 0.5

33 0.8 244 0.9

39 0.4 36 0.1

40 0.2 137 0.5

41 0.8 38 0.1

42 0.2 87 0.3

43 21 4.0 0.3

TOTAL 525 100.0 437 100.0

01 33.419 guidsllnu cain thu Commission rscuivsd 5CR final ohms lent Information for 25.883 Of thu 25.883 cain with such

Infomiatlon 246 mind law ciii moth guidsllns and prs.guldslIn counta wsrs sxdudsd 01 thu 33.419 guldullnu Cain 533 Invofvud

Part offsnsu Of thus 633 cairns ths Commission rsaind 5CR final offmns lawsI Information for 530 01 thu 530 cain with such

InformatIon mind law cnn wurs sxcludud

SOURCE U.S S.ntsncing Commission 1991 Data RI MONFY9I



Table

OFFENSES AGAINST THE PERSON AND ALL CASES BY
DEFENDANTS CRIMINAL HIStORY CATEGORY
October 1990 through September 30 1991

Offenses Against th Person

Criminal History

Category

AU Guideline

r9fl........-.-.--.

Percent

344 54.6 20147 62.3

84 13.4 3595 11.1

87 13.9 3807 11.2

37 5.9 1821 5.8

23 3.7 1Q43 3.2

53 8.4 Z115 8.5

TOTAL 625 100.0 32.325 100.0

Of 33.419 guideline cues the Commission received aiminal history Information for 32647 Cl the 32.647 oases with such Information

319 mixed law cues both guideline and pre-guidelin counts were exclud.d CX the 33419 guidelIne cases 633 involved Pan ZA
offense Of these 633 cues mixed law cases were excluded

SOURCE U.S Sentencing Commission 1991 Oats File MCNFY9I

Table

OFFENSES AGAINST THE PERSON AND ALL CASES BY
CAREER OFFENDER APUCATION

October 1990 through September 30 1991

Career Offender

Application

Offenses Against the Person All Guideline

Cases

rcentPercent

Aoolled 19 3.6 619 2.3

Not Acolled 506 96.4 25.890 97.7

TOTAL 325 100.0 23509 100.0

01 33419 guideline cases the Commission received WA career offender information for 23756 Cl the 23756 cases with such

information 247 mixed law cases both guideline and pre-guldeilne counts wsre excluded Cl the 33419 guidelIne cases 633 Involved

Pan ohense Of these 633 cases the Commission received 5CR career offender Information for 523 Cf the 523 cases with such

information mixed law caset were excluded

SOURCE U.S Sentencing Commission 1991 Oats File PACNFY9I



violent defendants compared to 62.3 percent of all defendants were placed in Criminal

History Category while 8.4 percent of the violent defendants and 6.5 percent of all

defendants were placed in Criminal History Category VT partially explained by the

higher rate of Career Offenders among .Violent defendants

Corresponding to higher offense levels and criminal histories Part 2A offenses

result in higher guideline sentencing ranges when compared to all offenses Table

Ranges for the first quartile are 10-16 and 4-10 respectively for the second quartile or
median 33-41 and 21-27 and for the third quartile 78-97 and 63-78

The mode of conviction is much more likely to be trial in Part 2A offenses than

in all offenses 27.1 percent compared to 14.4 percent trials see Table and defendants

in violent cases are less likely to receive an adjustment for acceptance of responsibility

68.6 percent compared to 80.5 percent Table

Table describes the types of sentences imposed in Part 2A offenses compared

to all offenses Violent defendants are more likely to receive prison term with

supervised release sentence and less likely to receive probation with or without

alternatives Table provides more detailed look at the length of sentence imposed in

Part 2A offenses by specific Part 2A guideline

Table 10 describes whether sentences were imposed within the guideline range or

as departure above or below it In addition departures for cases with Part 2A

highest guideline are further analyzed in Table 10 by specific Part 2A guideline While

both upward and downward departures initiated by the court are higher for these violent

offenses than for all offenses the overall departure rate is somewhat lower due to the

small number of substantial assistance departures closer examination of the table

reveals that in only four of the Part 2A guidelines were the percentage of cases

sentenced within the appropriate guideline range less than the national within the

guideline range rate of 80.5 percent These guidelines were 2A1.2 Second Degree

Murder 2A1.3 Voluntary Manslaughter 2A2.2 Aggravated Assault and 2A4.l

Kidnapping Abduction and Unlawful Restraint

The working group reviewed the departure cases for each of these four guidelines

in order to verify and further elaborate on the reasons for the departures While the

percentage of departures was 40.0 percent for 2A1.2 cases and 28.4 percent for 2A1.3

cases only few cases were sentenced under each of these guidelines 2A1.2 15

2A1.3 14 The reason cited for the three upward departures in the Second Degree

Murder cases 2A1.2 was the extreme conduct of the defendant during the commission

of the offense The reasons cited for the three downward departures in the Second

Degree Murder cases 2A1.2 were no death was caused pursuant to written plea

agreement and the criminal history category overrepresented the defendants prior

criminal history The reason cited for the one upward departure in the Voluntary

Manslaughter case 2A1.3 was pursuant to plea agreement while the reasons cited for



Table

OFFENSES AGAINST ThE PERSON AND ALL CASES BY
GUIDELINE SENTENCING RANGE

October 1990 through September 30 1991

Guideline Range

Offenses Against the Person Mi GuidelineWnc
Percent fl

0-6 24 4.6 3514 14.5

1.7 16 3.1 965 3.7

2-8 24 4.6 1007 3.8

3-9 0.0 11 0.0

4-10 19 3.6 870 3.3

6-12 19 3.6 1448 5.7

8-14 1.7 883 3.4

9-15 0.2 65 0.3

10-16 26 5.0 1200 4.6

12-18 15 2.9 767 2.9

15-21 21 4.0 136Q 4.8

18-24 20 3.8 473 1.8

21-V 17 3.3 1159 4.4

24-30 19 3.6 621 2.4

27-33 12 2.3 811 3.1

30-37 16 3.1 329 1.3

33-41 17 33

37-46 19 3.6 316 12

41-51 24 4.6 139 2.8

46-57 20 3.8 272 1.0

51-63 12 2.3 1244 4.7

57-71 17 3.3 364 1.4

63-78 1.1 11Q3 4.2

70-87 11 2.1 310 1.2

77-96 0.8 120 0.5

78-97 0.8 547 2.5

84-108 0.4 62 02

87-108 11 2.1 157 0.6

92-115 0.5 110 0.4

97-121 1.2 696 2.6

100-125 0.4 55 0.2

108-135 14 2.1 183 0.7

110-137 02 86 0.3

120-150 0.6 31 0.1

121-151 10 1.9 719 22

130-183 0.0 28 0.1

136-168 12 2.3 0.8

140-178 0.0 0.0

181-188 1.5 535 2.0

168410 1.3 361 1.4

186-236 0.2 336 1.3

210-282 1.3 302 12

235-293 0.4 217 0.8

262427 0.6 157 0.6

292465 1.0 169 0.6

324-406 0.4 68 0.3

360-IIfs 1.7 239 0.9

lIts 20 3.8 86 0.3

TOTAL 523 100.0 100_P

0f 33419 guIdslIns can th Commission rscsivsd SOP guidsllni rang Information for 26606 Of th 26606 cain with such

Information 248 mixsd law asia moth guldillns and pca-guIdilIns counts win sxdudid Of thi 33419 guldsiin Clan 633 Invotvid

Part o4fsnai Cf thssa 633 caais th Commission nscsind SOP guld.IIn rang InformatIon for 527 01 th 527 cain with such

Information mlxsd law cain wins sxcludad

SOLIACt US S.ntsncing CommIssion 1991 Data P4 MONFY91



Table

OFFENSES AGAINST ThE PERSON AND ALL CASES BY
MODE OF CONVICt1OW

October 1990 through September 30 1991

Mods of Conviction

Offsnsss Against lbs Psrson All Guidlns

Cqas
Percent Percent

plea 72.9 28.133 85.8

Trial 170 27.1 4735 14.4

TOTAL en ioos nie ioo.o

Of 33.419 guidelIne cases the Commission received mode of oorMcdon Infomiatlon for 33.237 Of the 33237 cuss with such
lnformadon319 mixed law cases both guideline and pre-guidelin coin were excludsd Of the 33419 guIdeline cues 633 involved

Pitt offense Of these 633 cases the Commission received mode of convlcton infonnaton for 632 Of the 632 can with such
informaton mixed law cases wers sxcluded

SOURCE U.S Sentencing Commission 1991 On Fils MONFY91

Table

OFFENSES AGAINST ThE PERSON AND ALL CASES BY
ACCEPTANCE OF RESPÔNSIBILITY

October 1990 through September 30 1991

Acceptance of

Responsibtlfty

Adlusflsnt Acolled

Offenses Against the Person

362 60.6

AM Guideline

Cses

Percent

21.362 60.5

No MIuqtnsnt

TOTAL

166 31.4

136 100.0

5155

36470

19.5

iQ4

0f 33.419 guidellns cues the Commission reosived SOP acaptanca of responsibility hiformaton for asit Of ths alit cuss with

such informaton 248 mixed law cuss both guidsilne sod prs-guldslins counts wers excluded Of ths 33419 guldslins cuss 633
involved Part 1k offense Of these 653 case the Commission received SOP acoeptance of responsibility kefomiadon for 532 de ee
532 cuss with such Informadon mlxsd law cuss were sxcludsd

SOURCE U.S Sentencing Commission 1991 Data File MONFY91

Table

OFFENSES AGAINST ThE PERSON AND AU CASES BY
TYPE OF SENTENCE IÜPOSED

October 1990 through September 30 1991

Type of Sesdence

Imposed

Offenses Against the Person Al Guideline

Percent

PStwt qfrq4adon 0.0 106 0.3

Pcalon fiN 35 5.6 4.737 14.4

Proban/Nssra. 36 4.7 ten i.e

PrIson fiN 1.1 611 2.1

Prfson/Suo 539 66.7 fl7 72.3

PrIson/Sue Pal/Ntemstve 12 1.9 614 2.1

TOTAL 622 100.0 100.0

Of 33419 guidsiins cases ths Commission received sentencing informadon for 33136 Of the flifl cuss with such kiformadon 323

mixed law cases both guideline and pee-guideline coifl we sxcluded Of ths 33419 guidelIne cues 833 Involved Part offense

Of thsss 833 cases the Commission received sentencing InfonTladon for 627 Of the 627 case with such Informaton mixed law cases

were sxduded

SOURCE U.S Sentencing Commission 1991 On RIe MONFV9I
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the three downward departures in the Voluntary Manslaughter cases were the victims

conduct in two cases and that the defendant had already served time one year under

sentence given in tribal court for the offense of conviction in one case

Of the 145 cases sentenced under the Aggravated Assault guideline 2A2.2 the

departure rate was 27.6 percent n40 Of the departures in Aggravated Assault cases

82.5 percent represented downward departure n31 The reason cited for more than

one third of the downward departures in these cases was 5K2.1O Victims Conduct
While there was no one scenario that described all of those cases that received

downward departure due to the victims conduct couple of elements seemed to emerge

in several of these cases First most of these downward departures occurred on Indian

Reservations and alcohol intoxication contributed to the altercation Additionally the

altercation typically involved either barroom brawl or domestic quarrel Of the seven

upward departures in the Aggravated Assault cases the reason most often cited was

death or serious bodily or psychological injury to the victim

Finally of the 46 cases sentenced under the Kidnapping Abduction and Unlawful

Restraint guideline 2A4.1 the departure rate was 26.1 percent 12 The reason

most often cited for the downward departures was 5K1 Substantial Assistance to

Authorities Other reasons for the downward departures included the mental and

emotional condition of the defendant and pursuant to written plea agreement

Table 11 describes the Part 2A cases by the position of their sentences relative to

their respective final guideline sentence range In general courts tend to sentence at the

bottom or lower half of the range with some notable exceptions such as 2A2.1 Assault

with Intent to Commit Murder Attempted Murder and 2A3.2 Criminal Sexual Abuse

of Minor Statutory Rape or Attempt to Conirnit Such Acts The relative positioning

of sentences within the range would require additional case review and analysis to assess

the factors considered by judges when determining the sentence

Tables 12 and 13 provide look at cases with components of violent behavior but

with no Part 2A guideline as the highest guideline applied In cases with multiple

guideline calculations see Table 12 where Part 2A guideline was applied the most

typical highest guideline used is 2D1.1 for Drug Trafficking Cases with violent

components but no Part 2A guideline applied seem to be most frequent in the category

of Extortion by Force or Threat of Force Extortion by Cover of Official Right and

Extortionate Extension of Credit Table 13

To gain more detailed understanding of these cases the working group reviewed

all the files identified as offenses against the person for which the highest guideline

applied was not Part 2A guideline An analysis was completed of the 126 cases that

met these criteria with the purpose to identify what the violent count of conviction or

component was in these cases The following is short summary of the major findings

from the case reviews

12
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TabS 12

OFFENSES AGAINST THE PERSON WITH PART 2A GUIDEUNE ftPPUED
BUT NOT RESULTING IN YHE HIGHEST OFFENSE LEVEL

Octobv 1990 through S.ptsrnbe 30 1991

Guld.lkn Applkd with

HlgS Off.ns Lavel

Part LA Ofl.nsi Within Guldln
Calcu liOns

Prcsnt

281.3- rQQ5fly Jn Qr 3.0

282.1 Burplari of Rasldinc 3.0

283.1 flbtqçy 3.0

283.2- Extortion by Forci or Thrisl 30

201.1 ucs kiooit/ExoortlTraffiddnc

202.1 Ones UnIaWtUI Pcssnsion

13 39.4

3.0

2E1.1 Unlawful Conduct Ralating to RICO 3.0

2F11 Fraud and Oscsit 3.0

21-11.2- Consolrscy to titartars w/CMI RaMs 3.0

2.11.3 Paijury or Subornation of Psr$ijrj 3.0

211.4- 3.0

212.1- Rrsarnis Racsiot/Pon.sa./Transoort 6.1

2P1.2- ProvIds/Poasiss Contaband In PrIson 9.1

2T1.3 Fraud/Falsa $tatsmsnts Taxis 6.1

ig- Conaciracy to knpair/Wno.ds/Dst.at Tax 9.1

TOTAL 100J

0f 33.419 guidallna can eli Commission rscslwad guidalin application kifoanflcn for 32 eli fl cans with auth

lnfoiynation.T310 mind law cans moth guldalin and pra-guidsilni count wars sxdudsd eli 33419 guldabna cnn 33 hS Pan
2A offsnn within guldailna calculations ut did not poasna eli hlghnt offann IrS

SOURCE U.S Santandng Commiaalon 1991 Oats Al MONFY91
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Table 13

OFFENSES AGAINST ThE PERSON WITh NO PART 2A GUIDEUNE APPUED
October 1990 through September 30 1991

GuId.llni Applied lj1
Highest OftefiSi Level

Violent ftwei Codas

Percent

281.1 tsrtey/SllbeuiImec4 1.0

281.3- Prooerly Oamaoe or Oeetuctfon 3.1

282.1 Surplary of Residence 14

282.2- Burplarq of Other 5tructur 1.0

283.1 bbery

283.2- ExtortiOn by Forte or Threat 15 15.6

283.3- elackmail and Similar Fomla of Extortion 1.0

ctrton Under Color of OMciaI lpM 18 18.8

21.1 Dupe hnoort/ExportTraffick1np

21.2- Dupe lJnderape/Prepnari ktdMduala

2E1.4- Murder-For-I-ire

1.0

9.4

2E2.1 Extortionate Extension of Credit 14 14.6

2J1.2 Obatniction of Justice 1.0

241.3- Perjury or Subornation of Perjury 1.0

241.8- Failure to frcoeer by Defendant 1.0

212.1 Firearrna P.ceict/Ponesa./Tranaoort

fl.2- Flreanne Traftlck./Prohib Tranaactkne

1.0

1.0

2P1 .2- Prctvide/Posaesa Contraband In PrIson 1.0

2S1.1 Uundedno of Monetary InetlJmenta 2.1

2114- Conspiracy kllDair/knoede/Defeat lix 42

2CL1-PaeaeoryAftertheFact 1.0

TOTAL 100.0

Ot 33419 guidelIne can the Commlnlon receIved guideline apcallon InformatIon 320 the 329 eases with auth

Information 310 mixed law
caaes hjjaSçrejuldellne

oounla were excluded 01 the fl410 guIdeline eaaee did not

have Part 2A offenn within gu vlolanf element defIned through one or more otIenee codes Of then
cease mixed law tens were excluded

SOtIACt U.S Sentencing Commieson 1901 On File MONFY9I



Eighteen of these cases involved the application of 2C1 Offering Giving

Soliciting or Receiving Bribe Extortion Under Color of Official Right where the

primary offense of conviction was 18 U.S.C 1951 the Hobbs Act extortion or

attempted extortion under color of official right statute Sixteen cases involved the

application of 2B3.2 Extortion by Force or Threat of Injury or Serious Damage Each

of these cases like those sentenced under the 2C1.1 guideline involved conviction

under 18 U.SC 1951 the Hobbs Act extortion or attempted extortion under color of

official right statute

An additional 18 cases involved the application of 2D1.1 Unlawful

Manufacturing Importing Exporting or Trafficking Including Possession with Intent to

Commit These Offenses While the 2D1.1 guideline provided the highesroffense

level in all but two of these 18 cases they each involved an additional count of

conviction that had an element of violence The element of violence included

aggravated assault felony with death resulting use of firearm during the commission

of drug trafficking offense kidnapping or hostage-taking or some combination of these

offenses

For the 15 cases in which the 2B2.1 guideline Burglary of Residence was

applied the element of violence was the burglary of domestic dwelling In 14 of the

cases the guideline applied was 2E2.1 Making or Financing an Extortionate Extension

of Credit Collecting an Extension of Credit by Extortionate Means In each of these

cases the element of violence involved extortion

As would be expected in the nine cases that applied the 2E1.4 guideline Use of

Interstate Commerce Facilities in the Commission of Murder-For-Hire the underlying

violent offense involved conspiracy or attempt to corn.mit murder Of the seven cases

that applied the 2T1.9 guideline Conspiracy to Impair Impede or Defeat Tax six

involved obstructing or impeding officers One case involved minor assault

Finally 29 cases involved the application of some other guideline.4 The violent

Section 2B1.1 Larceny Embezzlement and Other Forms of Theft 2B1.3

Property Damage or Destruction n4 2B2.2 Burglary of Other Structure

2B3.1 Robbery n2 2B3.3 Blackmail and Similar Forms of Extortion

2D1.2 Drug Offenses Occurring Near Protected Locations or Involving Underage or

Pregnant Individuals 2D2.1 Unlawful Possession 2F1.1 Fraud and

Deceit 2J1.2 Obstruction of Justice 2J1.3 Perjury or Subornation of

Perjury n2 111.6 Failure to Appear by Defendant 2K2.1 Unlawful

Receipt Possession or Transportation of Firearms or Ammunition Prohibited

Transactions Involving Firearms or Ammunition n3 2K2.2 Unlawful Trafficking

and Other Prohibited Transactions Involving Firearms 2P1.2 Providing or

Possessing Contraband in Prison n4 2S1.1 Laundering of Monetary Instruments
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component of the offense conduct in these cases included aggravated assault minor

assault obstructing or impeding officers and some other violent felony or misdemeanor

Table 14 describes the departure stazus for the three groups of offenses against

the person as compared to all cases While defendants whose highest adjusted guideline

applied was Part 2A or whose sentence involved the calculation of Part 2A guideline

were more often sentenced within the guidelines this was not the case for defendants

sentenced under some other violent offense violent offense that did not involve the

application of Part 2A guideline ut 2E1.4 Use of Interstate Commerce Facilities

in the Commission of Murder-For-Hire In fact defendants sentenced under these

othert violent offenses were only sentenced within the appropriate guideline range in

75.2 percent of the cases and were more likely to receive other downward and

substantial assistance departures

Case Law

The working group reviewed relevant case law to identify additional potential

issues of interest to the Commission Cases were reviewed to determine if they involved

the following areas of concern departures from the revised firearms guidelines and

difficulties in applying the revised firearms guidelines including circuit court conflicts

over guideline application No reported decisions appeared to involve substantial

departure issues but review of those decisions may be found in Appendix pages A-9

and A-b The remainder of this Case Law section focuses on the primary application

issues

Sentence Provided under 2A1.1 First Degree Murder and

18 U.S.C 1111b Murder

The working group examined the issue of whether 18 U.S.C 1111 mandates

sentence of life in prison or whether term of years may be imposed Section 1111b
reads as follows

Whoever is guilty of murder in the first degree shall suffer death unless the juty

qualifies it verdict by adding thereto without capital punishment sic in which

event he shall be sentenced to imprisonment for life

n2 2T1.3 Fraud and False Statements Under Penalty of Perjury n2 20.1
Accessory After the Fact
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Table 14

DEPARTURE STATUS
October 1990 through September 30 1991
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No Dspsttjrs 506 62.8 27 90.0 79 75.2 25.352 80.5
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component of the offense conduct in these cases included aggravated assault minor

assault obstructing or impeding officers and some other violent felony or misdemeanor

Table 14 describes the departure status for the three groups of offenses against

the person as compared to all cases While defendants whose highest adjusted guideline

applied was Part 2A or whose sentence involved the calculation of Part 2A guideline

were more often sentenced within the guidelines this was not the case for defendants

sentenced under some other violent offense violent offense that did not involve the

application of Part 2A guideline 2E1.4 Use of Interstate Commerce Facilities

in the Commission of Murder-For-Hire In fact defendants sentenced under these

other violent offenses were only sentenced within the appropriate guideline range in

75.2 percent of the cases and were more likely to receive other downward and

substantial assistance departures

Case Law

The working group reviewed relevant case law to identify additional potential

issues of interest to the Commission Cases were reviewed to determine if they involved

the following areas of concern departures from the Part 2A guidelines and

difficulties in applying the Part 2A guidelines including circuit court conflicts over

guideline application No reported decisions appeared to involve substantial departure

issues but review of those decisions may be found in Appendix pages A-9 and A- 10

The remainder of this Case Law section focuses on the primary application issues

Sentence Provided under 2A1.1 First Degree Murder and

18 U.S.C 1111b Murder

The working group examined the issue of whether 18 U.S.C 1111 Murder
mandates sentence of life in prison or whether term of years may be imposed

Section 1111b reads as follows

Whoever is guilty of murder in the first degree shall suffer death unless the jury

qualifies its verdict by adding thereto without capital punishment in which event

he shall be sentenced to imprisonment for life

The guidelines indicate some ambiguity regarding whether term of years may be

imposed under section 1111b thus leaving the issue to the courts The background

commentary to 2A1.1 1991 reads

n2 2T1.3 Fraud and False Statements Under Penalty of Perjury n2 23.1
Accessory After the Fact
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Whether mandatory minimum term of life imprisonment is applicable to every

defendant convicted of first degree murder under 18 U.S.C 1111 is matter of

statutory interpretation for the courts The discussion .. regarding circumstances

in which downward departure rftay be warranted is relevant in the event the

penalty provisions of is u.s.c 1111 are construed to permit sentence less

than life imprisonment

Every appellate court to address the issue the Second Third Ninth and

Tenth circuits has held that the statute requires mandatory term of life in prison

United States Sands 968 F.2d 1058 1066 10th Cir 1992 section 1111 provides

statutorily required minimum sentence of life in prison that would control over any other

lesser sentence suggested under the guidelines United States LaFleur 952 F.2d 1537

9th Cir 1991 express wording of 1111b leaves the sentencing court no

discretion to impose lesser sentence than life in prison finds the commissions

deference on this issue U.S.S.G 2A1.1 Background to be appropriate United

States Williams 939 F.2d 721 9th cir 1991 repeals by implication are disfavored

court finds such repeal only when the legislatures intent is clear and manifest where

preexisting sentencing statutes mandate minimum terms in excess of the maximum

applicable Guidelines sentence these statutes control United States Gonzalez 922

F.2d 1044 2d cir 1991 congress did not inadvertently eliminate parole... congress

could foresee its action would translate every life sentence into life imprisonment without

possibility of parole so that the term life sentence would be the reality United States

Donley 878 F.2d 735 3d cir 1989 congress did not mean to replace fixed

minimum sentence forfirst degree murder with an indeterminate sentence the legislative

history the SRA makes it clear that congress intended to go in the opposite

direction of achieving more consistent -determinate sentences

The decisions show that the commentary language found in 2A1.1 has apparently

prompted some defendants to challenge their life sentences For example in Gonzalez

the court noted

In urging this proposition life is not the mandatory minimum termi Gonzalez

points to the Commentary to 2A1.1 of the Guidelines .. as evidence that the

Sentencing Reform Acts abolition of parole does not mean that the only sentence

judge may impose under 1111 is life without parole

Two primary theories of the defense emerge in these cases The first is that prior

to the Sentencing Reform Act any prisoner serving life term was parolable after 30

years 18 u.s.c 4206d repealed 1987 or ten years 18 U.S.C 4205a repealed

1987 and thus the life sentence under section liii was not in fact determinate

sentence nor mandatory minimum The court in Lafleur however responds that

Congress nevertheless restricted the availability of parole but did not change the plain

meaning of the statute and must have been cognizant of the inevitable consequences of

such actions
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The second argument is that one reading of the SRA might hold that 18 U.s.c

3559 provides that offenses with maximums of life are class felonies and 18 U.S.C

3581 provides that class felonies are subject to terms of life or any term of years in

prison Bolstering this argument is 49 App U.S.c.A 1472i1B Aircraft Piracy

which implies that congress at the time of passage of the Sentencing Reform Act

considered section 3559b to authorize any term of years or life for class offenses.5

The court in Lafleur finds however that section 3581 is not intended to alter the

relevant terms of imprisonment for offenses where such term is explicitly provided in the

statute

Appendix pages A-16 to A-18 for more detailed discussion of these

cases

Murder conspiracy to com.mit Murder Attempted Murder

In certain relatively limited cases an issue arises regarding whether to apply

2A1.5 Conspiracy to commit Murder or 2A2 Attempted Murder or whether to

apply 2A1.1 First Degree Murder in connection with 2X1.1c Attempt Solicitation

or Conspiracy The issue arises particularly in connection with conviction for

conspiracy to kidnap that is sentenced under 2A4.1 Kidnapping Abduction Unlawful

Restraint which references the guideline for another offense committed in tonnection

with the kidnapping Appendix pages A-4 and A-5 for relevant case law raising

this issue

Section 1472i1B reads

Whoever commits or attempts to commit aircraft piracy as herein defined

shall be punished notwithstanding the provisions of section 3559b of

Title 18 if the death of another person results from the commission or

attempted commission of the offense by death or by imprisonment for life

The argument might run that Congress would not have considered it necessary to

preclude consideration of section 3559b providing that an offense classified under that

section carries the incidents of classification of an offense if Congress believed that the

penalty under section 1472 and similar offenses did not permit term of years to be

imposed One of the incidents of classification might be found in section 3581b1
However it might be noted in response that section 3559b by its express terms

exempts the incident of maximum term of imprisonment and no exemption in the

offense might then be necessary Additional arguments along these lines can be

considered at later time
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The case law suggests two approaches to this issue The first is to apply 2A4
Kidnapping then reference 2A1.1 First Degree Murder as provided by 2A4.lb7
because the defendant further conspired to kill the kidnapping victim then reduce the

offense level by three levels pursuant to2X1.lb for the uncompleted conspiracy This

is the approach upheld by the majority in United States Depew 932 F.2d 324 4th

Cirçfl denied 112 Ct 210 1991 and in United States Lambey 1992 WL
210604 No 90-5619 4th Cir 1992 en banc holding that lower courts calculation of

guideline range was not plain error and was consistent with decision in DePew The

resulting offense level is level 40

The second approach advocated by the dissent in Lambey is to apply the

guidelines as above but instead of stopping the analysis with the application of

2Xl.lb 3-level reduction for incomplete conspiracy 2X1.1c use attempt or

conspiracy guideline expressly covering the conduct is applied In this case that

guideline would be 2A1.5 Conspiracy to Commit Murder The resulting offense level

is level 28

An amendment to the commentary of 2A4.1 Kidnapping effective November

1992 specifies that the first approach is to be followed for kidnapping offenses

Enhancement for Injury to Victim

Throughout the guidelines references are made to any victim or the victim for

purposes of certain specific offense characteristics The case law appears to hold that

reference to victim require an adjustment if the defendants relevant conduct

involved victim United States Muhammad 948 F.2d 1449 6th Cir 1991

robbery The issue arises whether guideline referring to the victim requires an

adjustment in the same circumstances or whether the adjustment is applied only for the

victim of the offense of conviction The Fifth Circuit and the Ninth Circuit appear to

have held that the victim refers only to the object of the offense of conviction United

States Kleinebreil 1992 WL 155419 No 90-8375 5th Cir 1992 aggravated assault

United States Graves 908 F.2d 528 9th Cir 1990 aggravated assault The Fourth

Circuit may have reached different result in United States Bassil 932 F.2d 342 4th

Cir 1991 himate convicted of aggravated assault under Assimilative Crimes Act after

throwing chair at prison officials during riot that resulted in injury to six officials and

40 inmates is accountable under 1BI.3 for all harm resulting from riot
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Aggravated Assault Dangerous Weapons and Double-Counting

split
in the circuits appears to have developed over the issue of whether

defendant using dangerous weapon thit is not inherently dangerous chair or an

automobile is subject to impermissible double-counting when the defendant is sentenced

under 2A2.2 Aggravated Assault Qpjj receives an enhancement for otherwise using the

-dangerous weapon The Fourth Circuit in United States Williams 954 F.2d 204 4th
Cir 1992 defendant struck another persob with chair holds there is no impermissible

double-counting in this instance as the Commission is not prohibited by the Constitution

and does not expressly prohibit in the guidelines from further enhancing the sentence

for the use of the dangerous weapon

However the Second Circuit in United States Hudson No 92-1057 1992 WL
194524 2d Cir 1992 driving automobile at federal agent explicitly disagrees with

Williams and holds that such an enhancement does constitute double-counting The

court held that the charge of aggravated assault contemplated the use of dangerous

weapon Specifically an automobile is not an inherently dangerous weapon and becomes

one only when otherwise used in an assault Thus unlike gun the mere possession of

car during an assault will not convert an ordinary assault into an aggravated one

Other issues appearing in the case law are summarized in Appendix pages A-4

to A-iS

Hotline Calls

Between November 1987 and September 1992 108 hotline calls regarding

Part 2A guidelines were received on the TAS and legal hotlines Eighty-three of those

calls were received after January 1990 The majority of calls referred to the following

guidelines 2A4.1 Kidnapping Abduction Unlawful Restraint 23 Calls 2A2.2

Aggravated Assault 17 Calls 2A6.1 Threatening Communications 17 Calls and

2A2.1 Assault With Intent to Commit Murder Attempted Murder 13 Calls

Under 2A4.1 Kidnapping Abduction Unlawful Restraint many of the questions

involved the use of the specific offense characteristic at 2A4.1b7 for offenses that

were the subject of state charges or convictions Section 2A4.1b7 requires the use of

an underlying offense if higher if the victim was kidnapped abducted or unlawfully

restrained during the commission of or in connection with another offense or if another

offense was committed during the kidnapping abduction or unlawful restraint For

example callers questioned the use of federal guideline such as criminal sexual abuse

as an underlying offense for state charge or conviction of rape Other callers

questioned the circumstances necessary to apply the 1-level decrease at 2A4.1b4C
for releasing the victim before twenty-four hours had elapsed
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Regarding 2A6.1 Threatening Communications most callers wanted to know

how to group multiple counts of threatening communications if they involved the same

victim but occurred on different occasions Others wanted further definition of what

constitutes evidencing an intent to carry out such threat under 2A6.1b1 Finally

callers inquired as to whether downward departure was appropriate due to the

defendants diminished capacity and another caller wanted to depart upward for repeated

conduct and the defendants apparent recidivist tendencies

With respect to 2A2.2 Aggravated Assault most of the callers inquired as to

what constitutes aggravated assault for purposes of deciding which guideline to apply

2A2.2 or 2A2.3 Minor Assault For example what does not merely to frighten

mean or what is considered serious bodily injury

variety of questions were asked in reference to 2A2.1 Assault With Intent to

Commit Murder Attempted Murder Most of the questions involved the use of the

1989 and 1990 guidelines manuals Most of the callers questioned the use of the cross

references and wanted to know which underlying offense applies Another caller

inquired as to why the conspiracy to commit murder was listed under 2A2 and did not

provide cross reference to murder Finally caller questioned the Commissions

rationale for deleting the weapon enhancement under 2A2.1 in the 1990 manual and

whether an upward departure was warranted

Finally there were no calls on the following guidelines 2A1.2 Second Degree

Murder 2A3.3 Abusive Sexual Contact or Attempt to Commit Abusive Sexual

Contact 2A4.2 Demanding or Receiving Ransom Money 2A5 Aircraft Piracy or

Attempted Aircraft Piracy and 2A5.3 Committing Certain Crimes Aboard Aircraft

Expert Assistance6

The working group met with the Commissioner Ex-officio and Department of

Justice staff to solicit the Departments comments and suggestions regarding tart 2A

guidelines The Commissioner requested that the working group particularly examine

the suggestion in the background commentary to 2A1.1 that sentence imposed under

18 U.S.C 1111b may be other than life sentence It was also agreed that the

Department would identify additional Part 2A application issues The Department has

not completed these efforts at the time of this writing

review of recent public comment files yielded no relevant commentary
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Legislative History

In reviewing the penalties for the statutes that are the subject of the Part 2A

guidelines the group found maximum penalties ranging from life imprisonment or death

for First Degree Murder to three years for assault upon certain federal officers while

engaged in or on account of ..official duties review of the U.S Code also revealed

that there are several federal provisions addressing the varying degrees of assault and

battery The penalties vary considerably even when the statutes refer to substantially

similar conduct As the guidelines note in background commentary to 2A2.2 if the

assault is upon certain federal officers while engaged in or on account of official

duties the maximum term of imprisonment under 18 U.S.C 111 is three years If

dangerous weapon is used in the assault on the federal officer the maximum term of

imprisonment is ten years However if the same weapon is used to assault person not

otherwise specifically protected the maximum term of imprisonment under 18 U.S.C

113c is five years If the assault results in serious bodily injury the maximum term of

imprisonment under 18 U.S.C 113f is ten years unless the injury constitutes maiming

by scalding corrosive or caustic substances under 18 U.S.C 114 in which case the

maximum term of imprisonment is twenty years

The federal provisions for murder conspiracy to commit murder solicitation to

commit murder and attempted murder also show range of maximum penalties from

life or death for First Degree Murder to twenty years for attempted murder The federal

murder provisions are unlike those in the Controlled Substances Act 21 U.S.C 841 et

which authorize the same punishment for attempted and completed drug trafficking

offenses The murder statutes were not enacted as comprehensive piece of legislation

but have been added over period of time The Commission therefore has

promulgated different guidelines for the various murder statutes to reflect the

substantially different statutory maximums

Issues for Consideration

The following possible issues arise from the discussion above of monitoring data

case law hotline calls and public comment The issues listed within each section below

have been identified by the working group as involving some degree of difficulty in

application or raising some similar concern The working group has attempted to be

inclusive rather than exclusive in identifring issues for possible further analysis

publication in the Federal Register or resolution by the Commission

2A1.1 -- Life Mandatory Minimum Under 18 U.S.C 1111b

Section 2A1.1 indicates that there may be ambiguity regarding whether term of

years may be imposed under section 1111b or whether section 1111b mandates
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sentence of life in prison Section 2A1.l leaves the issue for the courts to resolve

However the appellate courts addressing the issue i.e the Second Third Ninth and

Tenth Circuits hold unanimously that the statute requires mandatory term of life in

prison Should the commentary be ame1ided to conform to the holding of these courts

2A2.2 Aggravated Assault 2A2.3 Minor Assault and 242.4

Obstructing or Impeding Officers

Application difficulties arise when determining which of these three guidelines is

most applicable when cross referencing from another guideline Would it be beneficial

to consolidate these guidelines into one assault guideline Also should it be clarified

that when cross referencing conduct resulting in state charge or conviction can be

considered

2A2.2b3 -- Definition of Victim

When applying the specific offense characteristic of serious bodily injury under

2A2.2b3 Aggravated Assault is the determination of the victim limited to the

victim addressed in the count of conviction or may it apply to others included by relevant

conduct

2A4.1 -- Kidnapping Abduction Unlawful Restraint

Should it be clarified that the specific offense characteristic at 2A4 1b7 cross

reference to underlying offense can apply to conduct resulting in state charge or

conviction Also is the reduction of level under 2A4.1b4C if the victim was

released within 24 hours appropriate or necessary There is concern that defendant can

engage in many serious criminal acts within that time period and should not be allowed

any such reduction

2A4.2 -- Demanding or Receiving Ransom Money

Does the single base offense level 23 provided for this guideline adequately reflect

the variety of conduct covered by the guideline As the background commentary notes

in part this guideline covers not only extortionate demands and demanding ransom

money as participant in kidnapping offense but also accessory after the fact to

kidnapping and copy-cat demand for ransom money where others not associated with

the defendant committed the kidnapping

26



2A6.l -- Threatening Communications

It is unclear whether to group multiple instances of threatening communications

to the same victim on different occasions Are these considered separate harms Also

does this guideline with base offense level of 12 adequately reflect the heartland

offense

2A6.1 -- Appendix Statutory Index

Some confusion exists over which statutory provisions and which conduct is subject

to 2A6 Threatening Communications and which is the subject of guidelines imposing

more severe sentences 2B3.2 Extortion because in some cases the conduct may

be prosecuted under variety of statutes or single statute applies to variety of

conduct 18 U.S.C 876 which has multiple unenumerated paragraphs applying to

extortion demand for ransom in kidnapping and threatening communications

Penalties for Violent Offenses

Are the offense levels adequate for Chapter Two Part guidelines

Ill Firearms

Background

The firearms guidelines have been the subject of considerable study and

amendment since the promulgation of the sentencing guidelines in 1987 The

Commission has enacted amendments to the firearms guidelines in 1989 1990 and 1991

The 1989 amendments increased the penalty for National Firearms Act firearms

including automatic and short-barreled firearms silencers and destructive devices from

base offense level 12 to level 16 increased the penalty for prohibited persons from level

to level 12 and increased the adjustment for stolen firearm from level to levels

The 1990 amendments further increased the penalty for National Firearms Act

firearms from level 16 to level 18

In 1991 the Commission undertook substantial revision of the firearms

guidelines consolidating number of the guidelines strengthening cross references and

implementing significant increases in the penalties for the most serious offenses After

an extensive review of monitoring data case law case files literature and after

consultation with firearms experts criminal justice practitioners the Department of
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Justice and the Bureau of Alcohol Tobacco and Firearms the Commission increased

penalties for offenses involving

Summary of Guideline Provision Summary of Penalty Increase

Defendants with one or more prior

convictions for crime of violence or

controlled substance offense

Penalty increased from level 12 to up to

level 26

Other prohibited persons gj felons

illegal aliens fugitives

Penalty increased from level 12 to level

14

Possession of firearm in connection

with another felony offense

Penalty enhanced by levels to not less

than level 18

Unlawful interstate trafficking or

possession of stolen firearms

Penalty increased from level to level 12

Destructive devices Penalty increased from level 18 to 20

Multiple firearms Applied enhancement to possession

offenses

rotiowing publiàtibn dfathenciments tor the 1992 cycle thØAttorney General

identified several additional areas of concern relevant to violent crime and

recommended the following increased penalties

the base offense level for offenses involving National Firearms Act firearms

machineguns short-barreled firearms silencers should be increased

from the current level 18 to level 22 level 24 for destructive devices

the base offense level for illegal possession or use of semiautomatic

firearms should be increased from the current level 12 to level 22 the

level proposed for machineguns and most other National Firearms Act

firearms

felony offenses committed by member of criminal street gang or in

association with criminal street gang should receive 4-level

enhancement

the base offense levels for firearms violations by prohibited persons

felons or fugitives should be increased in all cases by levels
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the minimum offense level for possession or use of the ffrearm in

connection with another felony offense should be increased from level 18

to level 22

the cumulative offense level restriction cap of level 29 should be

eliminated

the base offense level for distribution of firearm to prohibited person
felon or fugitive should be increased from the current level 12 to

level 16 and

the adjustment for offenses involving multiple firearms should increase

more rapidly

In response the Commission established this working group to study these areas

and to identify any additional related issues After reviewing previous working group

research and soliciting individual Conmiissioner and senior staff input the working

group set out to study two general research questions relevant to the current revised

firearms guidelines at 2K2 is found in the red manual

Are the current penalties for the revised firearms guidelines adequate

Are there specific application problems associated with the revised firearms

guidelines that need to be addressed

The remainder of the firearms section of this report summarizes the working

groups research and findings with respect to these two questions

Monitoring Data

In order to determine the impact of the revised firearms guidelines the working

group analyzed post-November 1991 monitoring data for cases in which defendants

were sentenced under the 1991 version of 2K2.1

Average Sentence Use of the 1991 version of 2K2 the revised version of the

firearms guidelines has been limited to 66 cases for the period from November 1991

the effective date of the amendment to September 25 1992 the time the writing of

this report commenced Only 50 of these cases have imprisonment information

available in the statement of reasons This compares with 837 cases sentenced under the
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1990 version of the firearms guidelines during fiscal year l991 The average sentence

imposed in 1990 amendment firearms case was 34 months The average sentence

imposed using the revised 1991 amendment firearms guideline was 54 months an

increase of 20 months or 59 percent over the 1990 amendment cases See Appendix

page B-i

Median Guideline Range The median guideline range for cases sentenced under

the 1990 version of the firearms guidelines during fiscal year 1991 was 15-21 months

This compares with the median guideline range of 41-51 months for cases sentenced to

date under the 1991 version of the firearms guidelines

Departures Sixty-one of the sixty-six 1991 amendment firearms cases had

statement of reasons information available Of these 61 cases two 3% involved

upward departures four 7% involved downward departures and four 7%.involved

substantial assistance departures This compares with the 957 amendment year 1990

cases which included 46 4.8% upward departures 414.3% downward departures and

32 3.3% substantial assistance departures See Appendix page B-I The overall

population showed 1.7 percent as upward departures 5.8 percent of cases as downward

departures and 11.9 percent as substantial assistance departures.8

Reasons for Departure The most common reasons for departure in 1990

amendment cases include substantial assistance 34 cases 20% adequacy of criminal

history 26 cases 16% and no reason given 36 cases 22% The reasons for departure

in 1991 amendment cases include substantial assistance cases 22% diminished

capacity case adequacy of criminal history case overrepresentative criminal

history category case prior record case plea agreement case general

aggravating/mitigating circumstances case and no reason given cases 44%

In multiple count cases the case was counted if the firearms guideline the 1991

version of 2K2.1 or the 1990 versions of 2K2.1 2K2.2 or 2K2.3 produced an offense

level equal or higher to that produced by the other guidelines used Cases in which

4B1.1 Career Offender or 4B1.4 Armed Career Criminal was ultimately applied

were not considered to be firearms guideline cases Section 2K2.1 1991 was compared

with 2K2.1 212.2 and 2K2.3 1990 because the 1991 version combined conduct

sentenced under the previous three guidelines into single guideline

Annual Report United States Sentencing Commission 133 1991
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Case Law

The working group reviewed relevant case law to identify additional potential

issues of interest to the Commission Cases were reviewed to determine if they involved

the following areas of concern

departures from the revised firearms guidelines

difficulties in applying the revised firearms guidelines including circuit

court conflicts over guideline application

differential treatment of offenders or offenses involving semiautomatic

firearms and

constitutional issues surrounding federal regulation of firearms and violent

offenses

Departures and Application Issues in the Firearms Guidelines

Difficulties in applying the revised guidelines were limited but included the issue

raised in United States Morehead 959 F.2d 1489 10th Cir 1992 regarding the

relevant guideline to be applied where the defendant is convicted under 18 U.S.C 371

of conspiring to violate 18 U.S.C 924c carrying or using firearm during or in

relation to drug trafficking crime.0 In that case the lower court used 2X1.1

Attempt Solicitation or Conspiracy to apply 2D1.1 because the underlying conduct

involved drug transaction The appellate court overturned the lower courts decision

holding that the most analogous guideline was 2K2.1a7 and not 2D1.1 particularly

in light of the nature of the firearms offense and the jury acquittal on drug trafficking

charges The court had difficulty applying 2K2.4 in light of guideline direction to apply

the term required by statute term not specified in this case

Because the revised firearms guidelines have been in effect for less than year

few reported decisions reflect use of the revised version While Conmiission data

indicate ten departures under the revised guidelines no reported decisions appeared to

involve departures from the revised guidelines or circuit conflicts over application of the

revised firearms guidelines

10
the hotline call infra on related issue

Two other cases raised relatively esoteric questions concerning the sporting

purposes reduction under 2K2.1b2 United States Skinner 1992 WL 178770 No
91-7775 11th Cir Aug 14 1992 United States Stewart 780 F.Supp 1366 N.D.Fla

1991 Appendix pages B-4 and B-S
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district court in Maryland has called into question the legality of mandatory

cross references such as 2K2.1c cross reference when the sentence is enhanced

based on the defendants use of firearm in the commission of state offense The

court found such provision blatantly adopted by the Commission as clever device

for punishing conduct for which the offender cannot be federally prosecuted to be

blatantly intolerable and illegal.2 This holding conflicts with the holdings of

number of appellate courts including the Fourth Circuit.3

Departure Based on Type of Firearm

The circuits appear to be split on the issue of whether departure is permitted

based on the type of firearm involved in the offense particularly in light of 2K2.l and

its commentary both the 1990 and 1991 versions

The 1990 version of 2K2.1 Unlawful Receipt Possession or Transportation of

Firearms or Ammunition distinguished among certain types of firearms giving National

Firearms Act firearms machineguns destructive devices short-barreled firearms and

silencers an offense level 18 and other firearms level or level 12 depending on the

status of the defendant At the same time background commentary to the guideline

indicated that the guideline is not based upon the type of firearm.4

12 United States Carroll No 90-0471 D.Md Sept 1992 Smalkin J.

13 United States Humphries 961 F.2d 1421 9th Cir 1992 United States

Perez 897 F.2d 751 5th Circert denied 111 S.Ct 177 1991 United States

Smith 910 F.2d 326 6th Cir 1990 In United States Dickerson 956 F.2d 46 4th Cir

1992 the court directed the use of the cross reference at 2K2.1c to the Attempted

Murder guideline as opposed to the First Degree Murder guideline where the

defendant was convicted for failure to register National Firearms Act firearm

14 U.S.S.G 2K2 comment backgd 1990 reads in relevant part

Apart from the nature of the defendants criminal history his actual or intended

use of the firearm was probably the most important factor in determining the

sentence Statistics showed that pre-guidelines sentences averaged two to three

months lower if the firearm involved was rifle or an unaltered shotgun This

may reflect the fact that these weapons tend to be more suitable than others for

recreational activities However some rifles or shotguns may be possessed for

criminal purposes while some handguns may be suitable primarily for recreation

Therefore the guideline is not based upon the type of firearm Intended lawful

use as determined by the surrounding circumstances is mitigating factor
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The circuits do not appear to read the guideline consistently At least one circuit

reads them to preclude further adjustment on the basis of type of firearm arguing that

the commentary in particular indicates that the Commission has adequately considered

the factor United States Enriguez-Mj 906 F.2d 1356 9th Cir 1990 type of

firearm -- semiautomatic AK47 -- may not be considered as departure faŁtor to

increase sentence because all types may equally be intended for unlawful purposes

Other circuits have determined that the type of firearm including semiautomatic

firearms was not adequately considered by the Commission and may justify an upward

departure under 5K2.0 Grounds for Departure United States Sweeting 933 F.2d

962 11th Cir 1991 dangerousness of two AR-IS semiautomatic rifles justifies upward

departure from range of 10-16 months to 48-month sentence United States Thomas
914 F.2d 139 8th Cir 1990 upholding upward departure from range of 8-14 months to

sentence of 60 months based on dangerous nature of AK47 assault rifle and mm
pistol along with cocaine at girlfriends apartment United States Robinson 898 F.2d

11116th Cir 1990 upholding departure from woefully inadequate range of 4-10

months to 60-month sentence based on nature of Tec semiautomatic firearms and

threat to the community of two fully loaded magazines containing 32 rounds each see

ai United States Lopez 875 F.2d 1124 5th Cir 1989 nature of firearms machine

guns could be considered in determining whether to depart upward United States

Scott 914 F.2d 959 7th Cir 1990 remanding for consideration of whether possession of

short-barreled shotgun may justify upward departure.5

No court has interpreted the revised 2K2.1 in this context Three aspects of that

revised guideline address type of firearm First the 1991 version of 2K2.1 provides

enhanced penalties for National Firearms Act firearms at least level 18 and destructive

devices at least level 20 Second note 16 has been added to the commentary

providing for an upward departure involving multiple National Firearms Act firearms

military-style assault rifles or non-detectable firearms Both of these provisions may

suggest that the Commission adequately has considered type of firearm and intends to

preclude upward departures on this basis However the third aspect of 2K2.1 is that

the background commentary discussion of the irrelevance of type of firearm has been

eliminated possibly suggesting that the Commission does find the type of firearm to be

relevant

Federalization of Firearms and Violent Offenses

Concerns have been expressed regarding the increased federalization of certain

firearms and violent offenses Historically many of these offenses have been left to

For more detailed discussion of this and related issues see Appendix page

to B-9
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regulation by state and local governments Over the last three decades however the

federal government has increasingly enacted criminal penalties for various firearms

offenses including recent statutes banning possession of certain machineguns 18 U.s.c

922o and punishing the carrying or ise of firearm in connection with crime of

violence or controlled substance offense 18 U.S.C 924c Pending crime legislation

would further expand the scope of federal regulation.6

This federalization raises two issues whether such federal regulation and by

extension the relevant federal sentencing guidelines is constitutional and whether

such federal regulation is wise public policy The working group examined case law

relevant to the first question The second question is obviously beyond the scope of the

working group

Regarding the first question it appears that the federal courts examining this issue

have upheld federal regulation of various firearms and violent activity whether that

activity involves interstate commerce or takes place exclusively intrastate Perez

United States 402 U.S 146 150 1970 The standard for evaluating the validity of an

Act promulgated pursuant to the commerce clause7 is whether reasonable congress

could find that the class of activityt regulated affects interstate commerce even if some

of that activity take place exclusively intrastate Perez 402 U.S at 150 If the class of

activity affects interstate commerce then the Congress may regulate it pursuant to the

Commerce Clause Congress need not make specific findings of fact to support its

conclusion that class of activity affects commerce Perez 402 U.S at 156 1970

Under this standard it appears courts have consistently upheld federal regulation

ef firearms fire.rm possession and firearm use in connection with violent or drug-

related crime United States Evans 928 F.2d 858 9th Cir 1991 upholding 26

U.S.C 5861d prohibiting receipt or possession of unregistered firearm including

machinegun and 18 U.S.C 922o prohibiting possession or transfer of machinegun

since there is at least an implicit if tenuous nexus between the possession of any

firearm and the national economy and United States Dumas 934 F.2d 1387 6th Cir

1990 upholding 18 U.S.C 924c punishing use of firearm in connection with drug or

violent offense as valid measure designed to deter the violence associated with drug

trafficking an activity validly regulated by Congress under the Commerce Clause

But see the recent opinion in the District of Maryland objecting to the use of

state offenses to enhance the sentence for federal offense of felon in possession of

firearm because --

See the summaries of pending legislation prepared by the Legal Staff

17 U.S Const Art cl
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it is fundamentally offensive to any proper notion of federalism to federalize for

punishment purposes countless thousands of state crimes merely because the

offender happens to be convicted felon with gun Although chimerical the

supposed nexus between convicteA felons in possession of handguns and interstate

commerce has been deemed sufficient by the federal appellate courts -to sustain

the constitutionality of 18 U.S.C 922g usually in opinions lacking in any real

analysis See United States Wallace 889 F.2d 580 583 5th cir 1989
cert denied 110 S.D 3243 1990 Notwithstanding the power of congress in

connection with firearms regulation it is common knowledge that recent

congressional attempts to federalize such crimes as murder when committed with

handgun that has traveled in interstate commerce have failed of enactment To

allow the Sentencing Commission as sort of junior-varsity Congress to

exercise palpable sentencing power over non-federal offenses by the simple and

innocuous-looking expedient of cross-reference is blatantly intolerable and

illegal

Internal citation omitted

Hotline Calls

total of 82 calls regarding Part were receive4 on the Technical Assistance

Service and legal hotlines between November 1991 and September 1992 The

majority of calls referred to 2K2.1 Unlawful Receipt Possession or Transçiortation of

Firearms or Ammunition Prohibited Transactions Involving Firearms or Ammunition

52 calls and 2K2.4 Use of Firearms or Armor-Piercing Ammunition During or in

Relation to Certain Crimes 22 calls

Under 2K2.1 many of the questions involved whether or not the cross reference

at 2K2.1c1 could be applied to conduct resulting in state charge or conviction

where the state charged the robbery or aggravated assault and the United States

Attorney prosecuted the firearms charge The other most prevalent question involved

whether the defendant must have knowledge that the firearm had been stolen in order

to apply the specific offense characteristic at 2K2.1b4 Others questioned which

manual applies and whether or not the court could use the 1991 amended increased base

offense levels as reason for upward departure Finally few callers were concerned

that the use of prior convictions to determine the base offense levels may be double

counting Questions involving grouping of firearm counts appear to have decreased since

the 1991 amendment

United States Carroll No 90-047 Md Sept 1992 Smalkin J.
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With respect to 2K2.4 most callers inquired whether the enhancement for

firearm possession under 2D1.1 or 2B3.l could be applied if guns other than the gun

charged in the 18 U.S.C 924c count were involved Some callers wanted direction on

how to apply the new proviso at 212.4 application note while others questioned if

multiple counts of 18 U.S.C 924c run concurrently or consecutively

question relevant to both 212.1 and 212.4 was raised regarding the sentence

to be imposed on defendant convicted in count one under section 371 of conspiring to

violate section 924c and in count two under the substantive section 924c offense.9

There were no calls regarding the other Part guidelines at 2K1.2 2K1.3
2K1.5 2K1.6 2K1.7 213.1 or 2K3.2

Public Comment and Expert Assistance

Public Comment

The working group reviewed public comment submitted following promulgation of

the revised firearms guidelines in order to determine the primary issues the public

considered to remain in this area

federal District Court judge wrote the single comment relevant to the subject

matter of the working group The judge urged the Commission to eliminate the most

cumbersome language found outside the Internal Revenue Code which is located in

Application Note to j2K2.4 the guideline that applies to convictions under 18 U.S.C

924c The judge noted this provision was almost incomprehensible very difficult to

apply and creates far more problems than it attempts to solve and suggested more

concise alternative provision

Department of Justice

The working group met with the Commissioner Ex-officio and Department of

Justice staff in order to further explore the Attorney Generals correspondence with the

Commission As result of this productive meeting it was agreed that the Commission

and the Department would exchange various information including summaries of cases

and statistical and departure data on gangs and semiautomatic firearms

The Department informs us that at this writing much of the information

requested is not yet available The Executive Office in June of 1992 began to collect

case law summary supra of the related Morehead case
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systematically statistical data on semiautomatic firearms and gangs including relevant

departure data Triggerlock data do not identify either type of firearm or gang-related

information In addition the Department has not completed efforts to identify

compelling cases that may justify the need for enhanced firearms sentences

Bureau of Alcohol Tobacco and Firearms

During the 1991 amendment cycle the firearms working group met with

representatives of the Bureau of Alcohol Tobacco and Firearms on multiple occasions to

discuss technical aspects of firearms firearms prosecutions and the firearms guidelines

The results of these discussions are summarized below in the section on technical aspects

of firearms and in the firearms working groups fall report

Additional correspondence has been sent to the Bureau seeking additional

statistical and technical information regarding classification of firearms including

semiautomatic firearms and the Bureau is currently preparing response The working

group will advise the Commission of relevant information provided by the Bureau

Legislative History and Pending Legislation

Legislative History of Firearms Statutes

Until the 1920s and early 1930s firearms restrictions were largely the province of

state -and local authorities However criminals particularly those in organized crime

increasingly used more dangerous firearms such as machineguns automatic firearms

guns equipped with silencers short-barreled firearms and disguised firearms gL pen

guns.2 Local governments were perceived as unable to stem the national use of these

dangerous firearms and pressure soon developed to enact federal firearms restrictions

In 1934 the National Firearms Act N.F.A 26 U.S.C 5801 was

enacted The Act restricts the use of various serious firearms N.F.A firearms by

requiring manufacturers importers and dealers to register annually with the federal

government to pay occupational manufacture and transfer taxes to identify firearms

with serial numbers or other methods of identification and to maintain such records and

20 These firearms are known as National Firearms Act N.F.A firearms

Destructive devices such as pipe bombs and grenades were later added to the list of

N.F.A firearms They do not include firearms such as handguns unaltered regulation

length long-arms rifles and shotguns and various semiautomatic weapons
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returns as prescribed by the Secretary.2 All makings22 and transfers are required to

be approved by the Secretary Every firearm is to be registered by its transferor and the

information compiled in central registry maintained by the Secretary The importing of

N.F.A firearms except for certain lawfuJ purposes gL research government use is

prohibited The receipt or possession of any unlawfully transferred manufactured

transported or imported firearm or the possession of any unregistered or unidentified

firearm is punishable by term of imprisonment not to exceed ten years.23

Additional federal firearms legislation was enacted by the Gun Control Act of

1968 18 U.S.C 921 et c.q24 This Act extends additional restrictions over N.F.A

firearms and introduces some of the first federal firearms restrictions to non-N.F.A

firearms such as shotguns rifles handguns and other semiautomatic and manual

firearms and to ammunition These provisions include licensing of those engaging in the

business of importing manufacturing dealing shipping transporting receiving firearms

or ammunition25 and restrictions on the transfer and possession of firearms

Restrictions based on the type of firearm involved include restrictionson dealers

selling N.F.A firearms or armor-piercing ammunition.26 The manufacture and

domestic sale of certain types of ammunition particularly armor-piercing ammunition is

prohibited.27 In addition no person may possess or transfer machinegun not lawfully

possessed prior to May 19 1986.28 Most offenses under the Act are subject to five-year

21 26 U.S.C 5801 5802 5811 5821 5842 5843 respectively

Under the Act making firearm involved the manufacture of weapon by one

not qualified to engage in the business of manufacturing firearms manufacturing

involved the manufacture by one engaged in the business 26 U.S.C 5845i

23 26 U.S.C 5812 5822 5841 5844 5871 respectively

24 The Act underwent subsequent substantial revision in 1986 as part of the

Firearms Owners Protection Act FOPA

18 U.S.C 922a1

26
18 U.S.C 922b

27
18 U.S.C 922a7 a8
18 U.S.C 922o
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statutory maximums29 but certain relatively serious offenses are subject to ten-year

terms of imprisonment.30

Two predominant threads underlit the approach and penalty structure of the

firearms statutes First law-abiding citizens generally have the right to own firearms

and this ownership should be subject to minimal federal regulation Amendments to the

Gun Control Act made under the Firearms Owner Protection Act underscore this

theme.3 second consideration is the intent of Congress that the statutes and their

penalty provisions provide for harsh punishment if the offender is not law-abiding

citizen32 or if particularly serious firearms are involved such as those regulated by the

National Firearms Act.33

Pending Legislation

Numerous additional proposals for restricting certain handguns and military-style

semiautomatic assault rifles have been proposed since the early 1970s but none have

29 But cf 18 U.S.C 922m one year statutory maximum where dealer makes

false entries or records or fails to make required records

30 See e.g 18 U.S.C 922g prohibiting felons and others from possessing

firearms 18 U.S.C 922h prohibiting employees of felons and others from

purchasing firearms in the course of their employment 18 U.S.C 922i prohibiting

shipping of stolen firearms 18 U.S.C 922j prohibiting receipt or sale of stolen

firearms 18 U.S.C 922o prohibiting transfer or possession of unlawfully possessed

machinegun

31

Hardy The Firearms Owners Protection Act Historical and Legal

Perspective 17 Cumberland Rev 585-682 1987 for detailed summary of the Act

and the negotiations on which the Act was predicated See also discussion in Research

Project Federal Firearms Legislation Hamline Law Review 409 412-415 The author

cites as the predominant provisions furthering this philosophy the restrictive definition of

engaged in the business of selling firearms the tightened scienter requirements and

liberalized record keeping requirements for dealers

32
18 U.S.C 924a2 providing for ten-year statutory maximums for offenses

involving prohibited persons under 18 U.S.C 922d and and providing for

lower standard of scienter knowing in contrast with the higher willing standard

provided for violations of other provisions under the statute

18 U.S.C 924a2 which provides ten-year statutory maximum for

knowing as opposed to willing violations of 18 U.S.C 922o see also 26 U.S.C

5871 penalties for violations of the National Firearms Act
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become Iaw.M Legislation pending at the adjournment of the l02d Congresscontained

numerous firearms and violent crime provisions including new mandatory minimum

penalties increased statutory maximums directives to the Commission and new offenses

This legislation did not pass before the Congress concluded

Literature and Report Review

Previous Commission Reports

The firearms and explosives working group prepared two extensive reports Fall

of 1990 and Spring of 1991 summarizing monitoring data case file review data and

appellate law for the 1987-1990 versions of the firearms guidelines Those reports are

available for review by individual Commissioners and will not be summarized further

here

The drug role working group prepared two extensive reports Fall of 1991 and

Spring of 1992 summarizing various data and case law relevant to 2D1.1 drug offenses

Relevant data include findings that firearms were used or discharged by the defendant in

1.3 percent of the cases were possessed on the person of the defendant or within arms

reach in 9.1 percent of the cases were readily available to the defendant located near

drugs or near the defendant but not within arms reach in 92 percent of the cases and

were possessed by co-conspirator in an additional 8.7% of the cases.35

Technical Journals Law Review Articles and other Periodicals

This section reviews various journals articles and other periodicals for technical

information and data on firearms The information may help determine if there are

certain classes of firearms that may be considered technically more dangerous than

others If such classes exist the Commission may wish to consider enhancing the

sentence based on such possession or use of such firearms or identifying such possession

or use as basis for departure

summary of
legislation pending in the 10 1st Congress printed in Hogan

Control Congressional Research Service Issue Brief September 1990

Appendix pages B-13 to B-15 The working group reviewed 815 randomly

selected MONFY9O 2D1.1 cases
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Traditional Classification of Firearms

Traditionally firearms are classified into three broad categories fully automatic

semiautomatic and manual firearms The categories are based on the method by which

the firearm fires round and chambers the next round

Automatic firearms are generally firearms that fire multiple rounds with single

pull of the trigger An automatic firearm is defined in 26 U.S.C 5845b as any

weapon which shoots is designed to shoot or can be readily restored to shoot

automatically more than one shot without manual reloading by single function of the

trigger.36 These firearms are often called machineguns and have generally been

banned for civilian sale and ownership since 1986 Automatic firearms may be either

long-arms rifles or short-arms handguns 38

Semiautomatic firearms fire one round with each pull of the trigger but chamber

the next round and can fire multiple rounds from magazine without reloading

firearm is defined in 18 U.S.C 921a28 as semiautomatic if it utilizes portion of

the energy of firing cartridge to extract the fired cartridge case and chamber the next

round and which requires separate pull of the trigger to fire each cartridge.39 Their

sale and civilian use is subject to certain restrictions of state and local codes but for the

most part semiautomatic firearms are not subject to federal prohibitions on

possession.4 Kits to convert semiautomatics to automatics are available and some

36
Section 5845b also provides that The term shall also include the

frame or receiver of any such weapon any part designed and intended solely and

exclusively or combination of parts designed and intended for use in converting

weapon into machinegun and any combination of parts from which machinegun can

be assembled if such parts are in the possession or under the control of person 26

U.S.C 5845b

18 U.S.C 922o prohibits the transfer of any machinegun not lawfully possessed

prior to May 19 1986

AlT Ruling 82-3 KG-9 pistol 82-8 SM1O and SM11A1 pistols

18 U.S.C 921a28 defines semiautomatic rifle but the definition of

semiautomatic is generic and can apply to any short-arm or long-arm

40
In 1989 the Administration established permanent ban on the importation of 43

models of military-style semiautomatic rifles CRS 92-434 GOV May 131992

Subsequently Congress prohibited the domestic assembly of the baimed military-style

assault rifles from imported parts 18 U.S.C 922r
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semiautomatic firearms have selector switches allowing either automatic or

semiautomatic operation.4

Manual firearms include single-shot pistols revolvers and pump-action or bolt-

action firearms These firearms fire one round with each pull of the trigger but do not

reload automatically They generally have capacity of no more than eight rounds

The Department of Justice as noted above has asked that one of these

traditional classes of firearms -- semiautomatic firearms -- serve as the basis for an

enhanced sentence The primary limitation on the use of traditional classifications when

considering whether to apply sentence enhancements to that class of firearm is the lack

of consensus among experts as to whether each of the specific firearms within the

semiautomatic classification is in fact technically more dangerous than manual firearms

While some of these semiautomatic firearms may have particular appeal to criminals

and may be particularly suited for injuring large numbers of persons other

semiautomatic firearms .22 caliber rifles appear to be widely used for legitimate

sporting purposes.42

Some Alternative Classifications

Given this difficulty the Commission may wish to consider alternatives to the

traditional classification few possibilities are identified below In order for

classification of firearms to be considered as sentencing factor the specific firearms

within the classification should correlate relatively well with some notion of increased

dangerousness to an individual victim or to society in general or at the least should have

some particular demonstrable use in the commission of crime

Military-Style Assault Rifles One alternative classification of firearms that the

Commission might consider for sentencing factor purposes is the military-style assault

rifle These firearms are typically semiautomatic firearms Media reports and anecdotal

information suggest the prevalence of these firearms in the commission of drug

trafficking offenses as well as gang-related and other violent offenses.43 In response to

these reports and in the face of impending congressional actiont the Administration

acted pursuant to 18 U.S.C 925d3 to establish permanent ban on the importation

Such firearms are considered automatic firearms See 26 U.S.C 5845b

42
See for example Semi-Auto Firearms National Rifle Association Nov 1991

Jane Gross Epidemic in Urban Hospitals Wounds from Assault Rifles

N.Y Times Feb 21 1989 at Al A15

CRS 92-434 GOV May 13 1992 51
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of 43 models of
military-style semiautomatic rifles considered not to be particularly

suitable for or readily adaptable to sporting purposes.45 Most military-style assault

rifles being manufactured domestically are not banned46 aithough Congress continues

to introduce legislation addressing these types of firearms.47 The working group is

seeking specific data on the frequency of use of military-style assault rifles in connection

with crimes but data appear to be limited

As with other classifications of firearms there may be limitations in the use of

this classification to enhance sentences First is the difficulty in identifying the

distinguishing technical characteristics that raise concerns about these firearms As part

of its effort to restrict military-style assault rifle importation the Bureau of Alcohol

Tobacco and Firearms established working group48 that identified the following

criteria for identifying semiautomatic military-style assault firearms that lacked sporting

purpose

Military configurations ability to accept large detachable magazines

folding or telescoping stocks pistol grips

Firearms with selective fire selecting either semiautomatic or automatic

mode of operation resulting in firearms that are merely semiautomatic

versions of machineguns and

Acceptance of centerfire rather than rimfire cartridges of 2.25 inches size

or less

Others have identified bayonet mounts flash suppressors bipods the ability to

launch grenades and night sights as potentially distinguishing characteristics of military-

style assault rifles.49

discussion at CRS 92-434 GOV 1-52 May 13 1992

From 1985-1989 the domestic production of semiautomatic pistols went from

706542 to 1376073 Congressional Research Service 92-434 GOV May 13 1992 page

26

listing in CRS 92-434 GOV May 13 1992 56-57

U.S Department of Treasury Bureau of Alcohol Tobacco and Firearms

Report and Recommendation of the ATF Working Group on the Importability of

Certain Semiautomatic Rifles Washington 1989

CRS 92-434 GOV May 13 1992
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second limitation associated with using the classification of military-style assault

rifles is the inability of experts to agree whether military-style assault rifles are inherently

more dangerous than other semiautomatic firearms In meetings with the previous

firearms working group representatives of the Bureau of Alcohol Tobacco and Firearms

noted that these firearms are distinguishible from other semiautomatic firearms on the

basis of their appearance not their ability to inflict more harm On the other hand

some argue that statistics including Bureau data show these firearms are

disproportionately used by drug traffickers and violent offenders.5

Disguised or Gadget Firearms The Bureau has suggested informally that another

class of firearms that might be considered to merit an enhanced sentence are disguised

or gadget firearms generally restricted under section 845e of the National Firearms

Act2 These firearms include pen guns and cane guns and may commonly be used

for assassination or terrorist activities

Identify Dangerous Characteristics of Firearm Instead of identifying class of

firearms based on technical aspects of round chambering semiautomatic firearm or

appearance military-style assault rifle the Cormnission might consider enhancing

sentence based on the more dangerous nature of the firearm The potentially subjective

nature of this correlation and the policy-laden character of the inquiry are beyond the

scope of this working group However the working group can briefly suggest possible

characteristics of firearm that may alone or in combination indicate particular

firearm is more dangerous than others Those characteristics include the concealability

of the firearm the speed with which rounds may be fired the range at which the firearm

is accurate the capacity of the firearm or attachable clips or magazines53 the ability of

50 See also Semi-Auto Firearms National Rifle Association Nov 1991

51 CRS 92-434 GOV May 13 1992 65-73

52 26 U.S.C 5845e defines any other weapon subject to the Act as

any weapon or device capable of being concealed on the person from which

shot can be discharged through the energy of an explosive pistol or revolver

having barrel with smooth bore designed or redesigned to fire fixed shotgun

shell

For example pending legislation in Congress defines an assault weapon as any

semiautomatic center fire rifle that accepts detachable magazine with capacity of 20

or more rounds of ammunition CRS 89-415 GOV July 11 1989 Virginia

Code Annotated Section 18.2-308.221989
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the firearm to inflict wounds or death on an individuaF victimTM and the type of

ammunition used

List Specific Firearms that are Considered More Dangerous Sentence Increased

or Less Dangerous Sentence Reduced The Commission might consider adopting the

list of firearms developed by some other body or agency and increasing or reducing

sentences based on that list This approach is similar to that taken by the Bureau of

Alcohol Tobacco and Firearms with respect to that for military-style assault rifles

discussed above In addition California regulates 54 listed firearms as particularly

dangerous5 while Marylands new handgun law creates Handgun Roster Board which

appraises the legitimate purpose of firearms and develops list of approved firearms6

There are of course limitations to any approach relying on list of firearms the list

tends to be somewhat inflexible and requires updating as firearms are modified

developed or removed from the market The Senate Report on the Gun Control Act of

1968 notes the difficulty of defining weapons characteristics and gives this as major

reason why the Secretary of the Treasury has been given fairly broad discretion in

defining and administering the import prohibition.57

Issue Broad Statement of Purpose The Commission might consider merely

providing broad statement of purpose or policy regarding the types of firearms that

might be considered to merit sentencing enhancement thereby leaving individual

courts to depart in appropriate cases This approach is similar to that ued by Congress

under 18 U.S.C 925d3 pursuant to which the Administration based its military-style

assault rifle ban

Issues for Consideration

The following possible issues arise from the discussion above of monitoring data

case law hotline calls and public comment The issues listed within each section below

have been identified by the working group as involving some degree of difficulty in

application or raising some similar concern The working group has attempted to be

inclusive rather than exclusive in identifying issues for possible further analysis

publication in the Federal Register or resolution by the Commission

54
discussion in Handgun Wounding Factors and Effectiveness Federal Bureau

of Investigation July 14 1989

Cal Penal Code 12275.5 West 1990

Md Code Ann Crim Law 36F West Supp 1989

Rep No 1501 90th Cong 2d Sess 38 1968 18 U.S.C 925d
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2K2.1a1-6 b1 b5 -- Increase in Offense Levels

Are the offense levels inadequate for offenses involving National Firearms Act

firearms firearms violations by prohibited persons felons or fugitives possession

or use of the firearm in connection with another felony distribution of firearm to

prohibited person or multiple firearms

2K2.1a134B5 -- Increase Base Offense Level for

Semiautomatic Firearms or Other Dangerous Class of Firearms

Are there certain firearms such as semiautomatic firearms assault weapons or

disguised firearms that should be subject to increased sentences because of their

inherently dangerous nature

2K2.1a and Commentary 14 -- Departure Based on Type of

Firearm

Does the commentary to 2K2 preclude or permit departure on the basis of type

or nature of the firearm The circuits are apparently split on this issue

2K2.1a134B -- Instant Offense vs Offense

Subsections al and a3 apply if the instant offense involved particular

firearm but subsections a4B and a5 apply if the offense involved particular

firearm There is some confusion about the distinction between these terms surmising

that one term referred to the offense of conviction only and the other to all relevant

conduct

2K2.1a1-4A and Commentary n.5 -- Use of Criminal

History or Career Offender Rules to Detennine Number of Prior

Convictions

Note to the commentary to 2K2 indicates For purposes of determining the

number of convictions count any such prior conviction that receives any points

under 4A1.1 Criminal History Category This provision generally applies the criminal

history rules for counting prior convictions to the firearms guideline Among those rules

is 4A1.2al which notes that prior sentence to be counted includes any sentence

previously imposed upon adjudication of guilt. for conduct not part of the instant

offense Thus if the defendant commits state offense after the federal offense but is
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convicted on the state offense prior to the federal offense then the state offense is

considered prior conviction

This may be considered however to conflict with the language of 2K2.1a1
through 4A as well as the general junior career criminal approach of those

subsections Those subsections specify base offense level if the defendant

certain number of prior convictions The past tense of the guideline implies those

convictions must have been sustained prioç to the instant offense Further the general

approach these subsections is to sentence the defendant as career criminal with

sufficient prior convictions to merit an enhanced sentence but fewer prior convictions

than the three required by the Armed Career Criminal statute Case law interpreting

that statute as well as the career offender provision at 4B1.23 itself require that the

prior convictions be sustained prior to the instant offense This rule then conflicts with

the apparent rule in note and clarification may be in order

2K2.1b4 -- Stolen Firearms -- Mens Required

Subsection b4 enhances the offense level if the firearm was stolen Some

confusion continues over whether the defendant had to know the firearm was stolen All

courts have held that there is no requirement that the defendant had to have known the

firearm was stolen but litigation on the issue continues

2K2.1c1 and 2K1.3c1 -- Cross Reference to State Offense

Do the cross references at 2K2.1c1 and 2K1.3c1 apply to conduct

resulting in state charge or conviction

2K2.1 Commentary Statutory Provisions -- Reference to 18 U.S.C

924h

There is no guideline listed in Appendix Statutory Index for 18 U.S.C

924h Should reference be added

2K2.1 and 2K2.4 -- Conspiracy to Violate 18 U.S.C 924c

What is the relevant guideline if the defendant is convicted under 18 U.S.C 371

of conspiring to violate 18 U.S.C 924c carrying or using firearm during or in

relation to drug trafficking crime58 One lower court used 2X1.1 Attempt

Solicitation or Conspiracy to apply 2D1.1 because the underlying conduct involved

drug transaction The appellate court overturned the lower courts decision holding that

See the hotline call jflfrQ.a on related issue
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the most analogous guideline was 2K2.1a7 and not 2D1.1 particularly in lighrof

the nature of the firearms offense and the jury acquittal on drug trafficking charges The

court had difficulty applying 212.4 in light of guideline direction to apply the term

required by statute because the term was not specified in this case

10 2K2.4 -- Application Note

Note of the commentary to section 2K2.4 requires use of the greater of the

sentence prescribed by 18 U.S.C 924c or the increment in punishment resulting from

the relevant firearm enhancement Application of this provision has resulted in some

concern that the note is more complicated and confusing than necessary

11 212.4 -- Double-Counting

Section 2K2.lb5 enhances the offense level for that guideline by levels if the

firearm is used in connection with another felony offense In most cases this

enhancement should not apply if the defendant is also convicted under 18 U.S.C

924c However note to 2K2.4 is not explicit that double-counting should be

barred in such case

12 2K2.5 -- Calculation of Consecutive Sentence

Section 922q of Title 18 and 18 U.S.C 924a4 establish misdemeanor

offense punishable by up to five years in prison Any term imposed under these sections

must run consecutive to any other term imposed under any other prpsrision of law

Section 212.5 provides that the relevant guideline range shall be calculated and the

range parsed between the term for the underlying offense and the term for the section

922q offense This provides an incremental punishment in one-count case but not in

many multiple count cases 18 U.S.C 922g and 922q no incremental

punishment since grouping rules add no levels when the 2K2 offense level is greater

than level 16 2D1.1 offense and section 922q no incremental punishment for the

protected location -- school yard -- portion of the offense because the gun portion of the

offense is specific offense characteristic under 2D1.1 and the section 922q offense

will be grouped pursuant to 3D1.2c

13 7B1.1 -- Definition of 265845a Firearm

Section 7B1.1 refers to firearm or destructive device of type described in

26 U.S.C 5845a Note to 7B1.1 provides the relevant definition of this term
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The term used differs from that used in 2K2 Firearms firearm listed in 26 U.s.c

5845a which is separately defined in note to 212.1

14 4B1.4 -- Double Counting -- Armed Career Criminal and 18 U.S.C

924c

Section 4B1.4b3A adjusts the offense level by one level if the defendant used

or possessed the firearm or ammunition in connection with crime of violence or

controlled substance offense This adjustment might be considered double cOunting if

the defendant also is convicted under 18 U.S.C 924c

15 2D1.1 -- Cross References to Part 2A Offenses and Enhancements

for Threat or Use of Firearm In Connection with Drug Offense

The current version of 2D 1.1 provides limited adjustments for violent or firearms

conduct occurring in connection with 2D1 offense There is no cross reference to

the Part 2A guidelines in the event of an homicide assault or kidnapping and no

adjustment for threatened use or use of firearm The violent crimes working group
will coordinate research efforts and analysis with the drugs/role/harmonization working

group to ensure that any provision proposed by the current drug/role/harmonization

working group is consistent with the findings and data presented in this violent crimes

report

LV Gangs

Background

In order to lay the groundwork for understanding future research questions about

gangs and gang-related crime the working group conducted literature review of 40

academic and applied journal studies of gangs surveyed by telephone approximately

20 state sentencing commissions or their counterparts reviewed pertinent case law

and sought the expert assistance of Department of Justice personnel.59

An important first step in this process was to ascertain whether there existed

generally agreed-upon definition of gangs The working group also investigated whether

relevant studies of gangs and gang behavior have been conducted what policies or

review of recent public comment files yielded no commentary regarding gang-

related issues
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practices exist regarding the sentencing of gang members and what if any valid and

reliable data exist for research purposes Particular attention was given to tile extensive

definitional constitutional and practical issues concerning this topic including the

threshold issue of whether gang member is to be sentenced based on criminal conduct

specifically undertaken as gang member In addition concern was taken to note

whetheror not elements associated with gang-related conduct are presently taken into

consideration in the fashioning of appropriate sentences

Literature Review

Purpose

The goals of the literature review were to obtain an overview of the

information available through academic studies and practitioner-oriented writings on the

topic of gangs examine the various definitions of gang employed by academicians

and practitioners and summarize and assess in general way the findings and nature

of research in this field

Methodology

From an extensive bibliography on gang-related issues prepared by the National

Criminal Justice Reference Service the staff working group selected for review 40

written works including books monographs reports and articles from academic and law

enforcement journals In choosing the literature for review the working group

considered the recency the type and the authors of the publications The groups aim

was to compile collection of articles that would contain some of the more current

writings on gangs but that would also include earlier works authored by some of the

more prominent researchers on gang-related topics The group also wished to examine

mix of both scholarly and practitioner-oriented articles

After review of the articles the group completed abstracts of them with the aid

of sample organized into six sections the purpose of the study the methodology

employed the population the group under study hypotheses study findings and

definitions of gangs used by the authors Appendix page C-i The 40 article

abstracts are available should Commissioners or staff wish to review them The

following summary of gang-related research and writings stems from this abstract project

Definitions of Gang

The definitions of gang employed by the studies under review are many and

varied Similarly the definitions of gang crime frequently differ In his review of the
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literature on gangs Professor Jeffrey Fagan of Rutgers 1989638 notes lack of

consensus on the basic definitions and characteristics of gangs Fagan recounts many of

the different interpretations of what constitutes gang and gang crime He attributes

the varied definitions of gang crime to the interests of the definer Gang researcher

Arnold Goldstein 19915 observes the lack of an acceptable gang definition and states

that definitions tend to vary according to time place political and economic conditions

community tolerance the level and nature of public concern cultural conditions and

media treatment Spergel et 19892 note that gang definitions employed by law

enforcement agencies are frequently narrower than those used by community agencies

In study prepared at the request of the National Institute for Juvenile Justice

Walter Miller 1975 as cited in Lyman 198996 lists five criteria for the gang definition

to apply According to Miller gang must have violent or criminal behavior as

major activity functional role division and chain-of-command within the

organization an identifiable leadership continued interaction among its members

and sense of territoriality

Noted criminologist Malcolm Klein 1969 as cited in Lyman 198996 defines

gang as any denotable adolescent group of youngsters who are generally perceived as

distinct aggregation by others in their neighborhood and who recognize themselves

as denotable group almost invariably with group name and have been involved

in sufficient number of delinquent incidents to call forth consistent negative response

from neighborhood residents and/or enforcement agencies

Kane and Spergel 1992 define gang as group or collective of persons with

common identity whose members interact on fairly regular basis in cliques or

sometimes as whole group The activities of the gang may be regarded as legitimate

illegitimate or criminal in varying combinations

James Silbey 1989403 states that gangs vary from loose-knit affiliations without

distinct structure or leadership to quasi-militaristic units with distinct ranks and

responsibilities Gangs he says wear identifying colors and maintain certain unifying

customs and policies

Curry and Spergel 1988401 define gang as residual social subsystem often

characterized by competition for status and for income opportunity through drug sales

Gangs are organizations concerned with territoriality status and controlling human

behavior

Sarnecki 1985 as cited in Goldstein 19914 defines gang as group of

juveniles linked together because the police suspected them of committing crimes

together

51



According to the California Office of Criminal Justice Planning gang is group
of associating individuals which has an identifiable leadership and organizational

structure either claims control over particular territory in the cornrnunity or

exercises control over an illegal enterpriw and engages collectively or as individuals

in acts of violence or serious criminal behavior Goldstein 199 14

The New York State Division for Youth defines gang as an ongoing

identifiable group of people highly organized or loosely structured which either

individually or collectively has engaged in or is considered likely to engage in unlawful

or antisocial activity that may be verified by police records or other reliable sources and

who create an atmosphere of fear and intimidation within the community Goldstein

199 15

The Los Angeles Sheriffs Department in its effort to operationalize the concept

of gang membership identifies gang members using the following criteria individual

admissions informant identifications place of residence socialization style of

dress use of hand signals symbols tattoos and associations with known gang members
and prior arrests with known gang members Maxson Klein 199075

Observations on Gang Definitions

These gang definitions vary according to the criteria they contain and according to

the level of specificity of the criteria It is noteworthy that while many of the definitions

contain criminal behavior as required element not all do Likewise definitional

features such as sense of territoriality and chain-of-command found in some definitions

are lacking in others Some individual criteria involve lower level abstractions

wearing colors having group name while others involve concepts that border on the

esoteric residual social subsystems characterized by competition for status Many

of the definitional elements are conceptual in nature and would seem to require

subjective judgment when determining whether particular group qualifies as gang
For example someone somewhere would have to decide whether group had an

identifiable leadership claimed control over particular territory recognized itself

as denotable group was distinct aggregation or had been involved in

sufficient number of unlawful activities to create consistent negative response from the

communityP Even if definition of gang could be agreed upon some system of

accurately operationalizing the criteria determining that wearing colors is an

accurate indicator of collective identity would have to be developed

60
Criteria in this example are drawn from several different definitions
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It is also noteworthy that some gang definitions are painted so broadly that they

encompass both organized crime and group delinquency the latter defined as delinquent

acts committed by small ephemeral loosely organized youth groups Curry and Spergel

1988382 Donal 198411

Defining Gang Crime

Defining gang crime can also be problematic The National Youth Gang

Suppression and Intervention Program operating out of the University of Chicago

presents two definitions of gang crime The gang-motivated definition centers on the

criminal act defined as an incident arising from gang motivation interest or- specific

circumstances which enhance the status or function of the gang inter-gang violence

gang retaliation turf protection robbery recruitment The gang-related definition

involves the identification of defendant as gang member Using this definition the

incident is classified as gang-related when the suspect offender or victim is gang

member regardless of gang motivation or circumstances Because of the difficulty in

determining motivation and purpose burglary or car theft committed by gang
member is much more likely to be classified as gang crime if the definition employed is

gang-related than if it is gang-motivated Kane and Spergel 1992

Employment of differing definitions of gang crime can result in wide variation

among statistics maintained by law enforcement agencies Maxson and Klein 199091
found that the prevalence of gang violence can vary widely among cities using different

definitions of gang violence Maxson and Klein 199090 found for example that using

motive-based definition of gang-related homicides yields about half as many gang
homicides as does member-based definition

Much like the gang definitions translating definitions of gang crime into

identifiable behavior may also prove to be problematic Identifying crime as gang
crime may require subjective judgments regarding crucial issues such as motivation of

the perpetrator Furthermore police or probation officer filling out report about an

offense simply may not know enough of the facts pertinent to particular definition to

make an accurate determination that gang crime occurred

The Los Angeles Police Department establishes gang-relatedness if any of the

following criteria are met suspects yell gang name during the crime suspects

yell Where are you from before the crime witnesses state that the suspects were

gang members and victims are gang members Maxson and Klein 199076

Clearly the LAPD has made some subjective determinations as to which behavior

constitutes gang crime The police departments set of indicators is also heavily

dependent upon the availability of certain evidence the utterance Where are you

from
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General Overview of Gangs

Gang membership in the United States is widespread phenomenon While

gangs were once thought to be confined to large cities this notion is clearly no longer

valid In addition to organized youth gangs prison gangs and outlaw motorcycle gangs

proliferate many originating in the Southern California area While it is impossible to

accurately count the number of gangs present in the United States Asian gangs

particularly remain secret societies 1989 survey of 35 cities reported 1439 gangs with

120636 gang members Goldstein 199 123 The Los Angeles area alone claims 409

gangs with about 57000 members This vast number of gang members adds to their

ability to spread into all areas of the United States

Gang membership is often associated with poverty and unstable social

environments with gang members most commonly holding territory status and money as

primary interests Spergel et al 19898 Frequently an ethnic phenomenon Irish

Italians Chinese Japanese Samoans African-Americans Chicanos Central Americans

Puerto Ricans Jamaicans and Dominicans have formed large and powerful gangs

Ninety to ninety-five percent of gang members are male Goldstein 199 123 Dolan

198449 Various studies indicate median gang age of 19 to 20 but numerous recent

reports state that gangs now include larger proportion of members in their twenties

and even beyond in selected cases Klein and Maxson 1989213 Spergel 984 as

cited in Klein and Maxson 1989213 stated violence is primarily young adult

rather than juvenile problem While evidence shows that all gangs profit from drug

sales to some extent crime specialization tends to be present in gangs Columbian and

Jamaican gangs in crack cocaine Nigerian gangs in credit card fraud motorcycle gangs

in prostitution and pornography and Israeli gangs in heroin U.S News World

Report 1988

Gangs Violence and Drugs

Most gangs are considered violent and this condition appears to be escalating

Goldstein 199 1ix Lyman 198995 According to Yablonsky 1962 as cited in Silbey

1989403 Brutality is basic to gangs system Talk of assault is constant theme

Getting even is characteristic -- even when there is nothing to get even about....Illegal

behavior is viewed as badge of merit Gang membership appears to prolong the

extent and seriousness of criminal careers Spergel et al 19894 In addition Spergel et

al 19895 found that the rate of violent offenses for gang members is three times as

high as for non-gang members Much of the documented gang violence has been

attributed both to competition for the drug market and to traditional turf conflicts

Lyman 198991 Spergel et al 19895

In contrast to some of the general findings about the association of violence and

gangs some researchers have found spurious relationships between the two In one

study members of violent gangs reported the existence of features of social organization
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and cohesion as more influential than the gangs involvement in drug use and dealing

Fagan 1989633 Another study found that the purported gang connections for both

rock cocaine sales and violence during 1984-85 were considerably overstated Klein et

al 1988 Miller 1976363 found that only small minority of gang members were

active in violent crimes and that violence was neither dominant activity of the gangs

nor central reason for their existence

Evidence does suggest that drug use by individual gang members is on the rise

Goldstein 1991ix and many studies have noted connection between drug dealing

and gang membership Fagan 1989635 What emerges from much of the study of gang

violence is that it is strongly related to the drug trade Jamaican posses perhaps with

strong business relationship with the Colombian cartels are thought to control much of

the gang cocaine smuggling having turned one-time cottage industry into well-

organized retail market Lyman 198985 Crips violence is more specifically related to

sales territories of their drug markets Lyman 1989101 Jamaican posses

consequently are at war with CRIPs and Bloods over the crack cocaine trade Gang

members are expected to use extreme violence to protect their sales territories or to

discourage competition While violence is directed mostly toward other gangs

occasionally innocent bystanders are hurt Moore 1990171 Lyman 1989111
However Klein and Maxson 1989231 found that only two to five percent of gang

homicides involved nongang victims Fagan 1989633 found that violence was not an

inevitable consequence of involvement in drug use or drug dealing

dissenting opinion on the pervasiveness of drug dealing and gangs is offered by

some researchers who infer that crack cocaine distribution while it involves many

individual gang members is not street-gang phenomenon nor have gang members

brought much extra violence or organizational characteristics to crack distribution Klein

et al 1991623 647 Maxson and Cunningham 1991647 conclude that the world of

crack in Los Angeles belonged principally to the regular drug dealers not to street

gangs Moore 1990171 states that it is not safe to assume that drug-related violence is

inherent in gangs and that the connection between violence and drug marketing is

faint

Assessment of Research on Gangs

Several studies assess the quality of the research on gangs Klein and Maxson

1989 199 examine the gang research of the last twenty years and ask the question

What do we know from the research undertaken since the early 1970s Not

much they conclude They note decline in scholarly attention to gang developments

during period of significant changes in the age structure ethnicity and geographic

locations of gangs This research impoverishment has been attributed by various

scholars to such factors as civil rights developments drugs an alleged decline in gang

activity and changes in the political climate Maxson and Klein 1989199
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In the Maxson and Klein view Weiner and Wolfgang intro 198913 the

emphasis on deterrence-based models and growing interest in controlling street-gang

violence has made city police departments the major repositories of gang information

and research opportunities They note that sources of information have lead to

difficulties in conducting cross jurisdictional research because of varying data collection

procedures and classification schemes The result is an informational resource with

theoretical and methodological limitations As consequence information on

street gangs has not yet been integrated into either existing or new theoretical

approaches explaining this social phenomenon gangs resulting in conceptualization

that has been unable to explain diverse street gang activity over the last 20 years

Weiner and Wolfgang 198913

Moore 1990 160 also explored the issues and problems associated with social

scientific inquiry into gangs and found that research in these areas is highly problematic

For example she notes the problems inherent in the gang studies that are based on

interviews of gang members One pitfall is that studies based on interviews in

correctional settings have sampling problem because gang members who go to jail are

not necessarily representative of the gang Moore 1990172 Studies that rely on

subjects from gang intervention programs also suffer from sampling biases the subjects

may overemphasize the evils of gang membership or may supply the researcher with self-

aggrandizing myths Moore 1990173

The potential coercive nature of institutional settings may also distort study

findings The environthental settings for the interviews along with the sampling

problems frequently lead to stereotyping of gangs Moore 1990172 One major

stereotype is the tendency to focus on criminal behavior to the exclusion of group and

community dynamics and blame the gang for criminal acts of individual gang members

Moore 1990160

State Initiatives

Introduction

As part of its research on gangs the staff working group conducted telephone

interviews with 21 state sentencing commissions or their counterparts.6 These

particular states were selected because they either had sentencing guidelines currently in

61 The states called were Alaska California Delaware Florida Iowa Kansas

Louisiana Maryland Massachusetts Michigan Minnesota New Jersey North Carolina

Oregon Pennsylvania Rhode Island South Carolina Tennessee Virginia Washington

and Wisconsin Counterparts included criminal justice planning agencies and court and

corrections agencies
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effect or were awaiting legislative passage of proposed guidelines Of the 21 states

interviewed 15 had sentencing guidelines one had voluntary guidelines and five had

guidelines that were pending Most often the working group interviewed either an

agency director or administrator in two cases parole commissioner or staff attorney

was interviewed Each agency spokesperson was asked the same basic set of questions

regarding the way in which the states sentencing guidelines took gang-related activity

into account If the state guidelines did not provide for gang activity the working group
interviewer inquired whether the state had Sever made any effort to incorporate this

factor into the guidelines The working group also asked for referrals to other state

agencies that might have other gang-related information

Findings

None of the states contacted reported gang affiliation or related activity as

specific factor in their current guidelines One state had initially incorporated gang-

related crime into its guidelines as departure factor but this factor was dropped after

statute was enacted that specifically addressed gang crime Other states reported that

gang-related crime was not stated departure in their guidelines but that judge might

depart using gang-relatedness in conjunction with another factor One state

spokesperson reported his states use of organized criminal operation as an aggravating

factor but did not believe that the concept encompassed gangs Another state listed

organized criminal activity as an aggravating factor in its guidelines The interviewee

from this state said that this term includes more than the mob but hasnt really been

defined number of other states reported that their courts take account of gang

behavior through various departures that do not specifically address gangs and by

sentencing at the high range of the guidelines Several states reported that they have not

felt the pressure of gangs and therefore have not taken any guideline action regarding

gang affiliation and related activity

The telephone interviews uncovered several concerns at the state level One

frequently voiced concern revolved around the definition of gangs According to the

state spokespersons arriving at suitable gang definition is major obstacle to creating

sentencing guidelines for gangs Only Minnesota had developed its own definition The

Minnesota Sentencing Guidelines Commission defined organized gang as an

association of five or more persons with an established hierarchy formed to encourage

gang members to perpetrate crimes or to provide support to gang members who do

commit crimes This definition was used until recently by the Minnesota courts as

reason for departure In August of 1991 however the state enacted statute that

established gang-related criminal activity as separate crime and the departure factor

was dropped from the guidelines The current definition as defined in the statute

describes criminal gang as any ongoing organization association or group of three or

more persons whether formal or informal that has as one of its primary activities

the commission of one or more of the offenses listed in statute and section
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has common name or common identifying sign or symbol and includes members

who individually or collectively engage in or have engaged in pattern of criminal

activity Statute also provides that person who commits crime for the benefit of at

the direction of or in association with criminal gang with the intent to promote

further or assist in criminal conduct by gang members is guilty of crime and may be

sentenced as provided in penalty section of the code.t The director of another state

pgency with sentencing guidelines however notes the difficulty differentiat between

home boys machos and those with more sinister purposes

second concern was that incorporating the factor of gang-related affiliation into

the guidelines might provoke constitutionality problems At the heart of the issue is an

individuals freedom of association One director of guidelines commission questioned

the authority to penalize person who is acting within his constitutional right He asks

the question Can you penalize one beyond the act and believes the issue is whether

the membership itself represents additional intent and culpability Another director

noted that specific gang-related guidelines could be viewed as racist and discriminatory

because most gang members belong to ethnic minorities

Case Law

In his January 31 1992 letter to the Commission Attorney General Barr

requested that the Commission amend Chapter Three to provide for 4-level

enhancement for any felony committed in association with criminal street gang or by

member of criminal street gang review of case law reveals that punishment based

partially or totally on gang-related conduct generally falls into three areas The first is as

condition of probation parole or supervised release Malone United States 502

F.2d 554 9th Circert denied 419 U.S 1124 1974 probation United States

Terrigno 838 F.2d 371 9th Cir 1988 probation United States Bolinger 940 F.2d

478 9th Cir 1991 supervised release Liberatore Story 854 F.2d 830 6th Cir 1988

parole The second is as ground for sentencing within the applicable guideline range

or in fashioning pre-guideline sentence United States Johnson 903 F.2d 1084 7th

Cir 1990 The third is as ground for upward departure United States Sweeting

933 F.2d 962 11th Cir 1991 summary of these cases appears in Appendix pages

C-2 to C-b

Three constitutional issues associated with sentencing on the basis of the

defendants gang-related conduct are apparent

The first involves fashioning definition of gang or the relevant gang-related

conduct that survives scrutiny under the void for vagueness doctrine that requires that

the proscribed acts be defined in terms that permit person of common intelligence to

determine the line between innocent and condemned conduct Village of Hoffman

Estates Flipside Hoffman Estates Inc 455 U.S 489 1982 Kolender Lawson 461
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U.s 352 1982 Lanzetta New Jersey 306 U.S 451 1939 The void for vagueness
doctrine also requires that terms are not so vague as to lead to arbitrary and

discriminatory law enforcement Kolender 461 U.S at 357 because vague law

impermissibly delegates basic policy matters to policemen judges and juries for

resolution on an as and subjective basis with the attendant dangers of arbitrary and

discriminatory application Grayned City of Rockford 408 U.S 104 108-09 1972
It should be noted that there appears to be split in the circuits on the primary issue of

whether void for vagueness challenges to the sentencing guidelines are permissible

United States Jackson 968 F.2d 158 2nd Cir 1992 implying they are permissible

United States Wivell 893 F.2d 156 159-160 8th Cir 1990 impermissible

The second constitutional issue involves fashioning such definition that survives

scrutiny under the overbreadth doctrine which prohibits laws that sanction

constitutionally-protected activity as well as the prohibited activity Citizens Against

Rent Control Berkeley 454 U.S 290 1981

Finally any definition of gang or gang-related conduct should not

unconstitutionally restrict the right of freedom of association preferred right which

may be impinged only upon showing that the restriction is reasonably necessary to

accomplish the essential needs of the public interest and has sufficient nexus with that

goal Malone Terrigno and Bolinger supra

number of cases have considered this last constitutional issue In cases when

the nature of the gang relationship was specifically described and used to enhance the

sentence the sentence appears to be upheld When not so described or not proven by

preponderance of the evidence the enhancement is reversed In preguidelines case

the Seventh Circuit affirmed sentence which took into consideration the gang-related

nature of the crime committed finding the crime to have been committed by an El Rukn

gang member carried out at the direction of gang members and committed in

furtherance of gang activity United States Johnson 903 F.2d 1084 7th Cir 1990

However the same circuit reversed an enhanced sentence based on gang-related

conduct in United States Thomas 906 F.2d 323 7th Cir 1990 In Thomas the

district court enhanced the defendants sentence based upon his membership in gang

that distributed drugs and possessed prohibited firearms The sentencing court

specifically
found that these gang activities might indicate recidivist tendency or

potential for violence not normally associated with the crimes charged felon in

possession of firearm and possession of unregistered short-barreled shotgun In

reversing the enhanced sentence the circuit court held that while in gang

activities might provide more fruitful grounds for departure the sentencing courts

factual findings were insufficient On resentencing no enhancement for gang-related

activity was sought or given
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The Eleventh Circuit recently upheld an upward departure based upon the gang-

related conduct surrounding the offense of conviction The defendant was the leader of

gang which engaged in drive-by shootings using guns which the defendant was

convicted of possessing The government introduced evidence of the dangerousness of

the weapons by virtue of their use in drive-by shootings and connected the guns found at

the defendants home to the shootings by the casings recovered at the scene of some of

the shootings United States Sweeting 933 F.2d 962 11th Cir 1991

similar enhancement was rejected in United States Scott 914 F.2d 959 7th
Cir 1990 The district court departed upward based upon defendants membership in

violent street gang

Mr Scott had prior conviction Its drug case He is found in possession of

gun His guns sawed-off shotgun Hes member of the Brothers of Struggle

Violent street gang think sentence within the applicable guidelines would

be totally absolutely inadequate It would send the wrong message to the

community and to gang members and to people who get involved in the

dangerous mix of drug houses cocaine sawed-off shotguns and violence

Reversing the circuit court held the departure was neither adequately articulated nor

justified within the framework of the guidelines

In United States Cammissano 917 F.2d 1057 8th Cir 1990 the sentencing

court enhanced defendants sentence based on his membership in La Cosa Nostra On

appeal the court reversed and remanded based upon the lack of credible reliable

evidence to support the allegation of defendants membership in organized crime The

court cited with approval two Northern District of Illinois opinions United States

Schweihs 733 Supp 1174 N.D Ill 1990 association with organized crime could be

considered aggravating factor supporting upward departure jf that association was used

by defendant in carrying out his crimes reversed on other grounds No 90-1463 7th

Cir Aug 1992 affirming enhancement for organized crime and United States

Cortina 733 Supp 1195 N.D Ill 1990 government must show connection between

defendants association to organized crime and the offense of conviction when seeking an

upward departure

Expert Assistance

The working group met with staff of the Department of Justices Organized Crime

Section which oversees federal racketeering prosecutions in order to identify the

statutes currently used to prosecute criminal street gangs and to understand more fully

the advantages and limitations of using these statutes and the potential advantages and

limitations of the relevant sentencing guidelines Section staff identified the RICO

statute as the primary statute used against organized criminals particularly the better 61
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organized more established organizations which have regular meetings and defined

hierarchical structure traditional Mafia organizations Staff stated that these

statutes were traditionally used in cases in which additional violence extortion thefts

fraud or obstructions of justice occur oer and above the statutory predicate crimes

extortion or kidnapping

Between 1985-1990 there were approximately 100-110 RICO prosecutions per

year Today there are approximately 80-85 per year This decrease is primarily

attributable to the availability of alternative more severe statutes such as the narcotics

and Continuing Criminal Enterprise statutes The availability of severe penalties under

these statutes as well as the additional elements of proof required for RICO

prosecutions makes use of RICO statutes against criminal street gangs less practical In

addition criminal street gangs prove harder to infiltrate as they lack any kind of cohesive

infrastructure are not yet well known to law enforcement and often function as social

clubs as well as criminal organizations

Section staff also identified murder for hire statutes 18 U.S.C 1958 and

1959 as possible tools for criminal street gang prosecutions However the underlying

gang conduct would need to fit within the relatively narrow scope of the statute

Section staff did not identify any particular limitations of the sentencing

guidelines

61



BIBLIOGRAPHY

Bookin-Weiner Horowitz 1983 The end of the youth gang Criminology II

585-602

Bowker It Gross Klein 1980 Female participation in delinquent

gang activities Adolescence j5 509-5 19

Boyanowsky Brayley Rapske 1979 The perception of

violent delinquent gang phenomenological approach British Columbia

Brown 1977 Black female gangs in Philadelphia International Journal of

Offender Therapy and Comparative Criminology 22 1-228

Chin 1990 Chinese subculture and criminality Non-traditional crime groups in

America New York Greenwood Press

Cohen 1969 The delinquency of gangs and spontaneous groups In Sellin

Wolfgang Eds Delinquency Selected Studies pp 61-111 New York

Wiley Sons

Curry Spergel 1988 Gang homicide delinquency and community

Criminology 38 1-405

Davidson Peed 1991 Street gangs The red and the blue State Peace

Officers Journal 40 57-62

Davis 1982 October Outlaw motorcyclists problem for police FBI Law

Enforcement Bulletin pp 12-16

Dolan Finney 1984 Youth gangs New York Julian Messner

Erlanger Persily 1976 Estrangement machismo and gang violence

University of Wisconsin-Madison

Fagan 1989 The social organization of drug use and drug dealing among urban

gangs Criminology 22 633-669

Gates Jackson III 1990 November Gang violence in L.A Police

Chief 20-22

Goldstein 1991 Delinquent gangs psychological perspective Champaign

IL Research Press



Janokowski 1991 Islands in the Street Gangs and American urban society

University of California Press

Kane Spergel 1992 Qmmunitv Based Youth Agency Technical

Assistance Manual University of Chicago National Youth Gang Suppression and

Intervention Program School of Social Service Administration

Klein Maxson Cunningham 1991 Crack street gangs and

violence Criminology 623-650

Klein Maxson Cunningham 1988 Gang involvement in cocaine

rock trafficking Los Angeles University of Southern California Center for

Research on Crime and Social Control Social Science Research Institute

Klein Maxson 1989 Street gang violence In Weiner

Wolfgang Eds Violent Crime Violent Criminals pp 198-234 Newbury Park

CA Sage Publications

Lyman 1989 The Jamaican Posses Gangland Drug Trafficking by Organized

Criminals pp 85-111 Springfield IL Charles Thomas Publisher

Maxson Klein 1990 Street gang violence Twice as great or half as

great In Huff Ed Gangs in America pp 71-100 Newbury Park Sage

Publications

Maxson Klein 1983 Gangs Why we couldnt stay away In Kluegel

Ed Evaluating Juvenile Justice pp 149-155 Beverly Hills Sage Publications

Miller 1976 Violent crimes in city gangs In Giallombardo Ed Juvenile

Delinquency Book of Readings pp 349-378 New York John Wiley Sons Inc

Moore 1990 Gangs drugs and violence In De La Rosa Lambert

Gropper Eds Drugs and violence Causes correlated and consequences

Rockville MD National Institute on Drug Abuse Research Monograph Series

DIDA Research Monograph 103 160-176

Ortiz 1991 New Mexico street gangs Governors Organized Crime Prevention

Commission

Pierce Ramsay 1990 Gang violence Not just big-city problem Police

Chief 24-24

Sibley 1989 Gang violence Response of the criminal justice system to the

growing threat Criminal Justice Journal 1.1 403-422



Spergel et al 1989 Youth gangs Problem and response University of Chicago

School of Social Service Administration

Spergel 1984 Violent gangs in chicago In search of social policy Social

Service Review 199-225

Steffensmeier Steffensmeier 1980 Trends in female delinquency

Criminology jfi 62-85

Thompson Lozes 1976 Female gang delinquency Corrective and Social

Psychiatry and Journal of Behavior Technology Methods and Therapy 1-5

Torres 1979 Fall Chicano gangs in the East L.A Barrio Youth Authority

quarterly 3Z 5-13

United States Senate 1983 Gang violence and control Hearings before the

Subcommittee on Juvenile Justice of the Committee on the Judiciary Washington

D.C U.S Government Printing Office

U.S Department of Justice Criminal Division 1988 Report on Asian organized

crime Washington D.C U.S Government Printing Office

U.S News World Report 1988 January 18 gang members story True

confessions pp 34-39

Vigil 1990 Barrio gangs Street life and identity in Southern California

University of Texas Press

Violence by youth groups as crime problem in major American cities Office of

Juvenile Justice and Delinquency Prevention National Institute for Juvenile Justice

and Delinquency Prevention

Watson 1980 Outlaw motorcyclists An outgrowth of lower class cultural

concerns Deviant Behavior An Interdisciplinary Journal 31-48

White Pandina LaGrange 1987 Longitudinal predictors of

serious substance use and delinquency Criminology 15-740

Zatz 1987 Chicano youth gangs and crime the creation of moral panic

Contemporary Crises ii 129-158



APPENDIX



UNITED STATES SENTENCING COMMISSION
1331 PENNSYLVANIA AVENUE NW

Surrt 1400

WASHINGTON DC 20004

202 662e6o0
FAX 202 662763

ME MORANDUM

To Susan Winarsky

Violent Crimes Working Group

From Vince Ventimiglia

Re Summary of Penalty Review Project Recommendations Relevant to Violent

Crimes Working Group

Date September 29 1992

The Commission is directed by statute to inform Congress of inconsistencies in the

statutory penalties report of the Commissions Penalty Review Project identified

inconsistent penalties in three areas relevant to the Violent Crimes Working Group assault1

the Travel Act and manslaughter summary of the reports recommendations follows

Assault

Current Statute Depending on the statute involved current statutory maximums range

from 1-3 yeazs for simple assault 1-10 years for assault with dangerous weapon and 3-10

years for assault resulting in injury

The Report Recommends that the five assault statutes 18 U.S.C 111 112a 113c

351e and 1751e be amended so that all simple assaults have statutory maximum of

year and all assaults with dangerous weapon and assaults resulting in injury have

statutory maximum of 10 years
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The Guidelines Simple assaults receive base offense level no physical contact or level

physical contact Aggravated assaults receive base offense level 15 18-24 months for

first offender level 18 27-33 months if use of weapon was threatened level 22 41-51

months if discharge of the weapon resulted in bodily injury

Pending Legislation The Conference Crime Bill H.R 3371 and 2305 generally would

implement the recommendation of the Commission report

Travel Act

Current Statute Travel Act offenses 18 U.S.C 1952 provide statutory maximum of

five years for offenses such as extortion money laundering drug distribution prostitution

and gambling involving interstate travel or the use of interstate facilities

The Report Recommends that the statutory maximums be amended so that Travel Act

offenses resulting in death are subject to term of life imprisonment offenses involving

crime of violence or felony drug offense are subject to 20 years and all other offenses are

subject to years

The Guidelines Section 2E1.2 provides base offense level or the offense level from the

underlying offense including offenses under Chapter Two Part

Pending Legislation The Conference Crime Bill H.R 3371 does not address this

recommendation of the Commission report 2305 would implement the recommendation

of the Commission report

Manslaughten

Current Statute Involuntaxy manslaughter offenses are subject to three-year statutory

maximum under 18 U.S.C 1112

The Report Recommends that the offense be subject to six-year statutory maximum

The GUIdelIMISE Section 2A1.4 provides base offense level 14 15-21 months for first

offender in nxst cases

Pending Leglslatiorn The Conference Crime Bill H.R 3371 and 5.2305 would implement

the recommendation of the Commission report
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VIOLENT OFFENSE CODES

First Degree Murder

Felony With Death Resulting
Second Degree murder
Voluntary Manslaughter
Involuntary Murder Conspiracy to Murder with death
Conspiracy to Attempt to Murder
Conspiracy to Murder no death assault or atteMpt
Attempt to Corrmüt Murder
Assault with Intent to Murder
Aggravated Assault
Minor Assault
Obstructing or Impeding Officers
Criminal Sexual Abuse
Sexual Abuse of Minor
Sexual Abuse of Ward
Abusive Sexual Contact

Hostage/Kidnapping
Ransom taking
Aircraft Piracy
Interference With Flight Crew
Other- Aboard Aircraft
Threatening Conanunication

Burglary of Residence
First Degree Murder
Attempt to Conunit Murder
Conspiracy to Conunit Murder
Hobbs Act Extortion
Extortionate Extension of Credit

Other Violent Felony
Other Violent Misdemeanor
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MEMORANDUM

TO Violent Crimes Working Group

FROM Vince Ventirniglia

RE Case Law on Part 2A Guidelines

This memorandum summarizes some of the issues considered to date by courts witi

respect to offenses subject to Part 2A of the Sentencing Guidelines

2A1 Murder Conspiracy to Commit Murder

2A2 Assault Attempted Murder

2X1 Attempt Solicitation Conspiracy

Murder Conspiracy to Commit Murder Attempted Murder

United States Depew 932 F.2d 324 4th Crçfl denied 112 Ct 210 1991

Issue Where the defendant intended to kidnap young child in order to film

the sexual abuse and murder of the child what is the relevant

guideline

Decisiot The circuit court held that the relevant application of the guidelines is

as follows 2X1.1a applies to the conspiracy to kidnap the child and

directs the court to the underlying substantive offense Since the

substantive offense was kidnapping 2A4 and its adjustments apply

Section 2A4.1b5 b7 under the current guidelines requires that

if the victim was kidnapped in connection with another offense use the

offense level for the relevant guideline Since the defendant intended

to murder the child 2A1.1 would apply Finally 2XLIb was
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Violent Crimes Working Group

Re Case Law on Part 2A Guidelines

applied reducing the offense level by levels since the conspirators

did not complete all the acts necessary to complete the murder

The court gave limited or no discussion to the defendants claim that

the relevant guidelines were either 2A1.5 Conspiracy to Commit

Murder or 2A2 Attempted Murder

United States Lambey 1992 WL 210604 No 90-5619 4th Cir 1992 en banc

holding that lower courts calculation of guideline range was not plain error and was

consistent with decision in DePew

bin Lambey Murnaghan CJ dissenting noting ambiguity in application of

2X1.1c apply guideline section that expressly covers conspiracy to commit

offense the provision either applies only at the start of the analysis in which case

once 2A4 is referenced 2X1 1c would not be applied or it applies to the

entire analysis conducted under 2X1.1

çj United States Dickerson 956 F.2d 46 4th Cli- 1992

Issue Which guideline should apply where the defendant is convicted of

federal firearms offenses after she detonated pipe bomb under her

estranged husbands pickup truck when he started it one morning
After using the 2K2.1 cross reference to 2X1.1 is the guideline for

the underlying offense murder 2A1 with three-level reduction for

the attempt or attempted murder2A2.1

Decision Attempted murder 2A2 The court relied on the language in

2X1.1c which provides that attempts expressly covered by other

offense guidelines including 2A2.1 are subject to that specific

guideline section
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Violent Crimes Working Group

Re Case L.awon Pan 2AGujdeljnes

Minimal Planning 2A2.2b

Issue What is more than friinimal planning under 2A2.2b1

United States Foster 898 F.2d 25 4th dr 1990

Decision More than minimal planning is present in offenses not committed on

the spur of the moment Here more than minimal planning was

involved where defendant saw his girlfriend in bed with another man

grabbed gasoline can on the porch purchased gas and wire

assembled crude bomb placed it on the seat of the victims car and

concealed the bomb with the victims clothes

United States Smith 953 F.2d 1060 7th Cir 1992

Decision More than minimal planning applies where the defendants planning

exceeded the norm for aggravated assault Here defendant returned

to bar to wreak revenge on the victim after defendant armed himself

with numerous weapons modified the M-16 by changing barrels to

make the weapon appear more frightening and switching cars to

avoid detection on his return
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Violent Crimes Working Group

Re Case Law on Part 2A Guidelines

Enhancement for Use of Dangerous Weapon 2A2.2b2

United States Johnson 931 F.2d 238 3rd dr denied 112 Ct 242 1991

Issue Is the enhancement under 2A2.2b2C brandishing dangerous

weapon or b2B other use of dangerous weapon appropriately

given where the defendant pointed the firearm at victims head and

threatened to discharge the firearm

Decision The circuit court noted that the guideline definition is not helpful in

drawing the line between the three categories of action The court

goes on to find brandish includes pointing the weapon in

generalized threat as opposed to specific threat The specific

threat in this case involved leveling the firearm and enunciating

threat to discharge the weapon The court notes similar findings in

United States Dc La Rosa 911 F.2d 985 5th dir 1990 kidnapper

waved pistol at victims and threatened that anyone calling the police

would have to deal with the defendant United States Hamilton

929 F.2d 1126 6th dir 1991 waving knife and threatening girlfriend

and inadvertently injuring her United States Roberts 898 F.2d

1465 1470 10th dir 1990 waving knife

United States Foster 898 F.2d 25 4th dir 1990

Issue Under 2A2.2 does the placing of bomb under clothes in the back

seat of car and wiring the detonator to the engine constitute

threatened use of dangerous weapon or otherwise used when the

bomb fails to detonate due to improper grounding

Decision The court upheld the district courts increase of levels for threatened

use and then noted the defendant did not merely brandish or threaten

to use dangerous weapon he used one
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Violent Crimes Working Group

Re Case Law on Part 2A Guidelines

Enhancement for Injury to Victim 2A2.2b3

United States Moore 958 F.2d 646 5th Cir 1992
United States Kleinebreil 1992 WL 155419 No 90-8375 5th Cir 1992

Issue Where defendant cobvicted under 18 U.S.C 111a1 and for

assaulting federal officers assaulted the federal officer but only

injured non-federal officer does the four..level enhancement for

injury to the victim apply

Decision No The plain meaning of the victim is the object of the aggravated

assault the federal officer

United States Graves 908 F.2d 528 9th Cir 1990

Decision No The plain meaning of the victim prevails over 181.3 reading

that might permit enhancement for injury to another person not the

object of an offense of conviction where the injury to that other person
occurred during the commission of the offense of conviction or in the

course of attempting to avoid detection or responsibility for that

offense

but see United States Bassil 932 F.2d 342 4th Cir 1991

Issue Is the defendant subject to an enhancement under 2A2.2b3A
bodily injury where defendant convicted under the Assimilative

Crimes Act threw chair at prison officials during prison riot

another inmate in the riot punched an official in the face and

officers in all were injured by 40 rioting inmates

Decisiorn Yes While it may be uncertain whether the chair thrown by Brown

defendant caused specific injury it is undisputed that Brown

participated in and aided riot in which assaults occurred that caused

bodily injuries is accountable for this harm under .. 1813

but United Stases Muhammad 948 F.2d 14496th Cit 1991

Decision Held that the language any victim in 2B3.1b3 Robbery includes

any employee bystander customer or police officer who gets assaulted

during the bank robbery or during an attempted getaway and

distinguishing Graves on the basis of the nature of the crime

committed
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Violent Crimes Working Group

Re Case Law on Part 2A Guidelines

Departure for Multiple Victims or Grave Risk to Others

United States Johnson 931 F.2d 238 3rd Cir 1991

Issue Can the court depart upwards three levels on the grounds that there

were three victims assaulted

Decision Yes Here the defendant was convicted of one count of 18 U.S.C

111 when he assaulted three Assistant United States Attorneys with

firearm The guidelines do not provide for circumstances involving

multiple victims assuming there is not count of conviction for each

victim and 2A2.2b3 refers to victim only in the singular

Further 5K2.O suggests multiple victims may be grounds for

departure three-level adjustment is consistent with the grouping

rule treatment of three counts of conviction for assault

United States Streit. 962 F.2d 894 9th dr 1992

Issue When is four-level upward departure pursuant to 5K2.2 Physical

Injury justified when applying 2A2.4 Obstructing or Impeding

Officers

Decision In this case four-level departure was not appropriate and should

have been limited to two-level departure analogizing to the

enhancement in J2A2.2 Aggravated Assault Even though there are

two victims in this case grouping rules would limit the enhancement

to two levels Separate convictions with respect to each victim limit

the availability of departure under 5K2.O In this case the

defendant bit the thumbs of two officers crushing the bones in that

finger and pointed gun at them Defendant was convicted of 18

U.S.C 111 1114 and 924c The court applied the three-level

enhancement under 2A2.4b1 for personal contact and departed

by four levels analogizing to the two-level enhancement for bodily

injury available under 2A2.2 Aggravated Assault and presumably

multiplying it by two
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Violent Crimes Working Group -7

Re Case Law on Part 2A Guidelines

United StateS Carpenter 914 F.2d 11319th Cit 1990

Issue Can court depart upward from guideline range under 2A2 on

grounds that multiple victims were threatened or that grave risk to

other persons was presented

Decision Yes The guideline does not reflect risk to multiple persons in this

case the children of the ex-wife who was the target of the murder

attempt The defendant intended to run his ex-wifes car off the road

with lumber truck possibly killing all in the car or to blow up the

butane tank attached to the womans home possibly blowing up all the

occupants in the home
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Violent Crimes Working Group

Re Case Lawon Part 2AGujdeljnes

Double-Counting

United States Williams 954 F.2d 204 4th Cir 1992

Issue Does the enhancement for use of dangerous weapon at 2A2.2b2
constitute impermissible double-counting or violation of the double

jeopardy clause where the offense of conviction 18 U.S.C 113c
is defined to include felonious assault with dangerous weapon with

intent to do bodily harm and the offense maximum presumably

incorporates this element

Decision No The Commission is not prohibited by the Constitution and does

not expressly prohibit in the guidelines from enhancing the sentence

for the use of the dangerous weapon

see United States Hudson 1992 WL 194524 2d Cir 1992

Decision Yes The 4-level enhancement to defendants base offense level for

use of dangerous weapon in an aggravated assault constituted

impermissible double counting The defendant attempted to run over

U.S marshals with his car The court held that the charge of

aggravated assault contemplated the use of dangerous weapon

Specifically an automobile is not an inherently dangerous weapon and

becomes one only when otherwise used in an assault Thus unlike

gun the mere possession of car during an assault will not convert an

ordinary assault into an aggravated one The court considered the

actions involving the vehicle in the charge

Unite4 States yaJil1a 961 F.2d 322 2nd Or 1992 petition fi filed June

1992 No 91-8528

Issue Does the enhancement for official victim at 3A1.2 thnstitute

impermissible double-counting where the offense of conviction 18
U.S.C 111 must have an official victim as the object of the offense

Decisiorn No The Commission is not prohibited and does not expressly prohibit

in the guidelines from enhancing the sentence on the basis of official

victim since the guideline unlike the statute requires the defendant

to have known the victim was an official and because note to 2A2.4

evidences the clear intention to apply the adjustment

see United States McNeil 887 F.2d 448 3rd Or 1989 cfl denied 493 U.S

1089 1990

A-li



Violent Crimes Working Group
Re Case Law on Part 14 Guidelines

2A4 Kidnapping Abduction or Unlawful Restraint

U.S Galloway 963 F.2d 138810th Cir 1992 petition f.Qj ffiAug 1992 No
92-5391

Defendant convicted of kidnapping for purposes of seiual abuse District court went

first to 2A4 1b5 now 2A4 lb7which directed the application of the guideline for

the offense for which kidnapping effected or the kidnapping guideline plus four-level

enhancement whichever is greater The district court applied 2A3.1 Criminal Sexual

Abuse as it was the higher of the two Defendant argued that 2A4.1b was ambiguous

as there were two offenses for which he committed the kidnap--sexual abuse and extortion

The extortion guideline 2B3.2 was lower than the enhanced kidnapping guideline and this

created an ambiguity Thus lenity demanded that the lesser guideline apply The circuit

court interpreted the direction of 2A4 1b to mean what it said--the highest guideline

should be applied

Defendant further argued that the enhancement under 2A3.1b5 was double-

counting in that abduction of sexual abuse victim is inherent in the offense of kidnapping

The court rejected this argument referring to 1B1.5 in finding that when cross-referencing

the entire guideline including SOCs were meant to be applied copy of this case is

attached
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Violent Crimes Working Group 10

Re Case LawonPart2A Guidelines

2A6.1 Threatening Communications

Timing of Evidencing Intent

United States Hornick 942 F.2d 105 2d dr 1991 denied 112 Ct 942

1992 petition fj çj ffl other grounds Aug 1992 No 92-5726

Issue Does the conduct showing intent to carry out the threat six-level

enhancement under 2A6.1 have to occur contemporaneous with or

subsequent to the threat or may it occur prior to the threat

Decision person cannot take action that will constitute proof of his intent to

carry out threat until after the threat has been made The court

relied on the future conditional language of 2A6 if the defendant

engaged Defendant in an oil investment scam double-sold property

of an investor more than year prior to threatening the investor

United States Fonner 920 F.2d 1330 7th Cir 1990

Issue Is six-level upward adjustment based on evidence of intent to carr

out the threat warranted for defendant who threatened to kill his

intended police and federal judge victims when the defendant 15 years

earlier had killed police officer but was acquitted of murder on

grounds of self-defense

Decision Yes The previous killing can be used to justify departure on the

basis that the killing indicated an intent to carry out the present

threats particularly where the earlier victim was associated with the

present victim both were police officers

United States Philibert 947 F.2d 1467 11th dir 1991

Issue Does the six-level adjustment for engaging in conduct evidencing an

intent to carry out the threat under 2A6.1 apply where defendant

transported quantity of weapons to his mothers house purchased an

automatic firearm shot horse lopped off its head and placed it on

the steps of the federal court house coincidentally as local television

crew was filming for an unrelated story and where such conduct

occurred two months prior to the defendants threatening his

employer

Decision The enhancement does not apply since there was no evidence

connecting the acquisition of firearms or the Godfather-like conduct
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Re Case Law on Part 1k GUidelineS

Most Analogous Guideline

United States Nilsen 1992 WL 165818 No 90-5950 11th Cir 1992
United States Johnson 965 F.2d 460 7th Cir 1992

Issue Is 2A6.1 the most analogous guideline for an offense convicted under

18 U.S.C 876 where the defendant sent threatening communications

to prevent potential witness from testifying against him in criminal

proceedings Nilsen or threatened to harm the victim or her property

if she did not provide $25000 Johnson

Decision No The most analogous guideline is 283.2 Extortion by Force or

Threat of Injury or Serious Damage Lack of actual intent to cani

out the threat is not sufficient to remove the case from 283.2

United States Pacione 950 F.2d 1348 7th Cir 1991 denied 112 Ct 3054

1992

Issue Is 2A6.1 the most analogous guideline for an offense under 18 U.S.C

115a where the defendant phoned an I.R.S agent and threatened

harm to her particularly in light of the crOss reference in Appendix

to 2A2.3 minor assault

Decision 2A6 is the most analogous guideline despite the lack of cross

reference in the statutory index to this guideline since 15b4 the

penalty provision for 115a is referenced only to 2A6.1 and since

2A6 is dearly more applicable to Paciones offense

United States Norman 951 F.2d 1182 10th Cr 1991

Issue Is 2A6.1 the most analogous guideline for offenses under 49 U.S.C

1472m making false reports to an airline where the defendant

intended to harm passenger on the plane

Decisiot No Threatening communications offenses are most commonly threats

against federal officials or using the mail to make threats This

offense is more comparable to carrying weapons aboard an aircraft

see 49 U.S.C 14721 which is covered under 2K1.5
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Violent Crimes Working Group

Re Case Law on Part 2A Guidelines

United States Bigelow 914 F.2d 966 7th Or 1990 denied sib ffQiTh

Vaughan United States 111 Ct 1077 1991

Issue Is 2A6 the most analogous guideline for offenses under 18 U.S.C

894 extortionate extension of credit or is 2B3.2 Extortion where

the defendant paid two codefendants to collect past debts from clients

Decision 2B3.2 is the most analogous guideline since the defendant used

threats and conspired with others to use threats and violence to collect

an extension of credit The court focused on the language in 2B3
that even ambiguous statements such as pay up or else bring the

conduct within the scope of the guideline
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MEMORANDUM

To Violent Crimes Working Group

From Vince Ventimiglia

Re Case Law on Mandatory Minimum of Life Under 18 U.S.C 1111

This memorandum examines the issue of whether 18 U.S.C 1111 mandates

sentence life in prison or whether term of years may be imposed

Section 1111b reads as follows

Whoever is guilty of murder in the first degree shall suffer death unless the jury

qualifies its verdict by adding thereto without capital punishment sic in which

event he shall be sentenced to imprisonment for life...

The guidelines indicate that there is some ambiguity regarding whether term of

years may be imposed under section 1111b and leave the issue to the courts The

background commentary to 2A1.1 1991 reads

Whether mandatory minimum term of life imprisonment is applicable to every

defendant convicted of first degree murder under 18 U.S.C 1111 is matter of

statutory interpretation for the courts The discussion .. regarding circumstances in

which downward departure may be warranted is relevant in the event the penalty

provisions of 18 U.s.c 1111 are construed to permit sentence of life

iment

Every appellate court to address the issue is the Second Third Ninth and Tenth

Circuits has held that the statute requires mandatory term of life in prison United States

Sands 968 F.2d 1058 1066 10th Cr 1992 section 1111 provides statutorily required

minimum sentence of life in prison that would control over any other lesser sentence

suggested under the guidelines United States L.aFleur 952 F.2d 1537 9th Cir 1991

express wording of 1111b leaves the sentencing court no discretion to impose
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lesser sentence than life in prison finds the Commissions deference on this issue see
U.S.S.G 2A1 Background to be appropriate United States Williams 939 F.ld 721

9th dr 1991 repeals by implication are disfavored court finds such repeal only when
the legislatures intent is clear and manifest where preexisting sentencing statutes

mandate minimum terms in excess of th maximum applicable Guidelines sentence these

statutes control United States Gonzalez 922 F.2d 1044 2d Cir 1991 Congress did

not inadvertently eliminate parole .. Congress could foresee its action would translate

every life sentence into life imprisonment without possibility of parole so that the term life

sentence would be the reality United States Donley 878 F.2d 735 3d Cir 1989

Congress did not mean to replace fixed minimum sentence for first degree murder with

an indeterminate sentence the legislative history the SRA makes it clear that Congress
intended to go in the opposite direction of achieving more consistent determinate

sentences

The decisions show that the commentary language found in 2A1 has apparently

prompted some defendants to challenge their life sentences For example in Gonzalez the

court noted

In urging this proposition life is not the mandatory minimum term Gonzalez

points to the Commentary to 2A1.1 of the Guidelines .. as evidence that the

Sentencing Reform Acts abolition of parole does not mean that the only sentence

judge may impose under 1111 is life without parole

Two primary theories of the defense emerge in these cases The first is that prior

to the SRA any prisoner serving life term was parolable after 30 years 18 U.S.C

4206d repealed 1987 or ten years 18 U.S.C 4205a repealed 1987 and thus the

life sentence under section 1111 was not in fact determinate sentence nor mandatory

minimum The court in Lafleur however responds that Congress nevertheless restricted

the availability of parole but did not change the plain meaning of the statute and must have

been cognizant of the inevitable consequences of such actions

The second argument is that one reading of the SRA holds that 18 U.S.C 3559

provides that offenses with maximums of life are Class felonies and 18 U.S.C 3581

provides that Class felonies are subject to terms of life or any term of years in prison

The Lafleur court notes however that section 3581 is not intended to alter the relevant

terms of imprisonment for offenses where such term is explicitly provided in the statute

More detailed arguments against mandatory minimum sentence of life may also be

found in Norris C.J concurring who makes these additional points

The sentence under 18 U.S.C 1111 should be considered presumptively

applicable sentence to be imposed according to the usual Guidelines

procedures since Congress replaced one sentence mitigation schema based on

parole with another based on departures and adjustments
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All cases previously holding that statutory minimums are Guidelines

minimums have involved post-guidelines statutes or pre-Guidelines statutes

that did not provide for parole in the first place

The ambiguity in the statute calls for application of the rule of lenity in favor

of the reading most favorable to the defendant

Additional detailed analysis of statutory construction and
legislative history aimed

at discerning legislative intent particulaHy with respect to the apparently conflicting

provisions of section 3559 and section 3581 may go far toward ultimately resolving this

issue For purposes of this memorandum the analysis is summarized very briefly here

further detailed analysis will be reviewed at such time as the Commission desires The

points that might be made are as follows

Penalty provisions for first degree murder frequently provide for term of

years or life in prison and in specific cases murder of law enforcement

officer in connection with controlled substance offense mandate statutory

minimum penalties u1 20 years in the case just noted Congress could be

considered to increase disparity rather than decrease it if it intended to

punish the murder of person on military base with minimum of life in

prison arid permit term of years or mandatory minimum of less than life

in more specific cases of murder with aggravating characteristics

Language found at 49 App U.S.C.A 1472i1B Aircraft Piracy which

implies that Congress at the time of passage of the Sentencing Reform Act

considered section 3559b to authorize any term of years or life for Class

offenses The argument might run that Congress would not have considered

it necessary to preclude consideration of section 3559b providing that the

incidents of classification of an offense if Congress believed that the penalty

under section 1472 and similaroffenses did not permit term of years to be

imposed One of the incidents of classification might be found in section

3581b1

Section 1472i1B reads

Whoever commits or attempts to commit aircraft piracy as herein defined

shall be punished .. notwithstanding the provisions of section 3559b of Title

18 if the death of another person results from the commission or attempted

commission of the offense by death or by imprisonment for life

A- 18



APPENDIX



Table 15

AVERAGE IMPRISONMENT 2K2..1 CASES
October 1990 through September 25 1992

Amsndmint Yaw
Total Months Imprisonmint

Avrso
l99 637 141

1991 50 54.3

TOTAL Ill

For thi 1990 sm.ndm.nt yaw 843 cain 21112122212.3 wars lSnUfi.d Of thin 843 can mixsd law cain both guidilini
arid pra-guidilini counts wsrs sxcludid SOP imprisonment information was available for 50 of 66 1901 amendment yaw can 212.1
Sentences with zsro months prison ordered wars included in the calculation of averag prison isrm

SOURCES U.S S.nt.ncing Commission 1991 Data File MOI1FY91
U.S Sentencing Commission Ongoing Oats File

Table 16

DEPARTURE STATUS 2k2.1 CASES
October 1990 through September 25 1992

Daparturs Status Ptim
YIç1fl1

tP.rc.nt
No Ospanurs 833 87.6 51 33.6

Upward 43 4.3 3.3

Downward 41 4.3 6.6

Substantial Assist p3 J1L
TOTAL 657 100.0 51 l00.O

Forth 1900 amendment yaw 966 cain 212.1 212.2 212.3 were identIfied -01 then 966 cain mIxed law cain both guideline

and pre-guideline counts were excluded SOP imprisonment information was available for 61 of 661901 amendment year cases 2111

SOURCEt U.S Sentencing CommissIon 1901 Data Pie MONFVQI
U.S Sentencing Commission Ongoing On Ale
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Table 17

GUIDEUNE SENTENCING RANGES 2K2.1 CASES
October 1990 throu9h September 25 1992

GuldiliniRang
Am.ndmi Var 1990 Annndmrt Var 1991

Pwcant Prcent

0-6 104 11.8 3.3

1-7 15 1.7 0.0

2-8 34 3.8
1.7

3-9 0.0 0.0

4-10 21 2.4 an

8-12 54 8.0 17

8-14 57 8.4 0.0

9-15 0.1 0.0

10-16 109 12.2 32

12-18 34 3.8 3.3

15-21 108 12.1 1.7

18-24 1.0 8.7

21-V 108 11.8 3.3

24-30 58 8.3 13

27-33 80 8.7 33

30-37 24 2.7 33

33-41 18 2.0 In
37-46 2.2 0.0

41-51 10 1.1 10.0

46-57 10 1.1 5.0

51-83 0.7 5.0

57-71 0.0 1.7

83-78 0.1 10.0

70-87 0.1 1.7

77-98 0.0 3.3

78-97 0.0 0.0

84-105 0.2 8.3

87-108 0.0 0.0

92-115 0.0 0.0

97-121 0.0 0.0

100-125 0.3 0.0

108-135 0.0 1.7

110-137 0.0 0.0

120-150 0.0 1.7

121-151 0.1 0.0

130-1 0.1 1.7

1-1M 0.0 0.0

140-175 0.0 1.7

ui-is 0.1 0.0

15-210 0.3 0.0

1se 10 1.1 0.0

210.a 0.7 0.0

n8- 0.5 0.0

S2-7 0.1 0.0

252-385 01 0.0

4-405 0.0 0.0

380-life 0.3 0.0

lIfe 0.0 0.0

TOTAL fl 100.0 ......JL.1 100.0

For the 1990 amendment yen 902 cain fli2Kfl 212.3 were identIfied Of then 902 can mixed law can both guideline

end pre-guideline counts were excluded SOR guideline range information wu available for 60 of 661991 amendment year cases 212.1

SOURCES U.S Sentencing Commlselon 1991 Oats File MONFV91
U.S Sentencing Commsseion Ongoing On File
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Table 18

REASONS FOR DEPARTURE 2K2.1 CASES
October 1990 through September 25 1992

Anions for Dipaflurs

Amsndmsnt Ysar

Pd Psrcant Pd Jftrcent

No Reason Given 36 21.6 44.4

Ad_i 0.6 p.o

Mental and Emotional Conditions 1.2 0.0

Physical Condition 1.6 0.0

Substantial Assistance at Motion 34 fl4

Substantial Assistance Motion Likely 1.6 0.0

Several Persons Inured 0.6 0.0

Death 0.6 0.0

Physical Injury 0.6 0.0

Abduction or Unlawful Restsirtt 34 Q.p

Weapons and Dangerous 3.6 0.0

Criminal Purpose 0.6 0.0

Coercion and Duress 1.2 p.o

Diminished Capacity 1.2 5.6

Public Welfare 1.8 0.0

Weapon Use 0.6 0.0

Pattern of Conduct 1.2 0.0

Related Cases 1.2 0.0

Old Cases 0.6 0.0

Does Plot Reflect Adequacy of Criminal History 26 15.6 0.0

Slonificance or Similarity of Past Conduct 0.6 0.0

Other Adequacy of Criminal History 1.6 5.8

Criminal History Category Overreoresents Involvement 4.2 5.6

PrIor Record sk of Future Criminal Conduct 1.2 5.6

Career Offender 0.6 0.0

Pursuant to Plea Acreement 4.6 5.6

Due to StIpulations 0.6 0.0

Adequate Punishment meet the PurDoeee of Sentenclna 1.2 0.0

Deterrence 0.6 0.0

Charce/Plea Does Plot Reflect Serlousnese of Offenee 0.8 0.0

Defendants Prooensity for violence 0.6 0.0

Rehatllltsdon 0.6 0.0

Reduce Olsoarity Between Simile Cain and Coafendets 1.2 0.0

General Aoorsvetino or Miloatno C1tumnsnce 3.6 5.6

Oeoartere Known Plo Soecific Reason GW 0.6 0.0

TOma 117 100.0 II 100.0

For the 1000 arniodmaet 170 isasona for depattsre cases 212.1 212.2 212.3 were IdanIlfiad Of then 170 cases mixed law

casee moth guideline aid ptequldelne eounts were excluded

SOURCES U.S Commleelon 1901 On Pie MONFY91
U.S Commission Ongoing Date File
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JNITED STATES SENTENCING COMMISSION
1331 PESNSYLVAMIA AVCMUC NW

suc 1400

WASI.IINGTON 20004
202 662 6600

September 30 1992

MEMORANDUM

TO Violent Crimes Working Group

FROM Vince Ventimiglia

RE Case Law on Revised Firearms Guideline 2K2.1 1991

This memorandum reviews cases that have considered issues relevant to application of the

revised firearms guidelines at 2K2.1

United States Morehead 959 F.2d 1489 10th Cir 1992

Most analogous guideline for defendant convicted in jury trial of conspiring to carry firearms

in connection with drug trafficking offense in violation of 18 U.S.C 371 is 2K2.1a7
and not 2D1.1 Court looked at nature of the firearms offense and the acquittal on drug

trafficking charges Court had difficulty applying 2K2.4 in light of guideline direction to

apply the term required by statute which term was not specified in this case Court

accordingly looked to most analogous offense guideline Court left open for lower court the

issue of whether the defendants offense level under 2K2.1 should be reduced by three

levels pursuant to 2X1.1b2

United States Stewart 780 F.Supp 1366 N.D.Fla 1991

In case decided less than six weeks into the use of the revised guidelines the court held

that the new guidelines raise double jeopardy concerns where the defendants were

originally convicted of federal hunting violations and the current conviction relates to

possession of the firearm by felon same conduct as implicated in the prior conviction

The guidelines six-level sporting purposes reduction under 2K2.1b2 the court held

would be denied the defendants in this case thus
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Violent Crimes Working Group

Re Case Law on Revised Firearms Guideline 2K2.1 1991

the entire conduct constituting the offenses for which the defendants have already

been convicted is brought directly to bear on their sentences for possession of

firearm by convicted felon Tue guideline incorporates use adjustment for

sentencing that is not part of the offense In order to deny the defendants the

benefit of the six-level reduction would have to consider the entirety of the

conduct for which defendants were convicted conclude therefore that these

defendants may not be deprived of the six-level reduction in the base offense level

United States Skinner 1992 WL 178770 No 91-7775 11th Cit Aug 14 1992

The circuit court clarified that the sporting reduction under 2K2 1b2 applies where the

defendant did not actually use the firearm for unlawful purposes or did not intend its use

for such purposes Similarly the actual intended use for sporting purposes warrants the

reduction The lower court apparently denied the reduction on the basis that the defense

failed to show actual sporting use

Internal cites omitted The court without explanation applies base offense level 12

under 2K2.1a7 Typically conviction under 18 U.S.C 922g1 of which the

defendants were convicted receives level 14 under 2K2.1a6
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UNITED STATES SENTENCING COMMISSION
1331 PENNsYLVANIA AvENUE NW

Surrz 1400

WASHINGTON DC 20004

202 662 8800

FAX 202 6627631

September 15 1992

MEMORANDUM

TO Violent Crimes Working Group

FROM Vince Ventirniglia

RE Case Law on Semiautomatic Firearms

The following cases have considered semiautomatic firearms in some fashion

number of cases have permitted upward departures based on the more dangerous natuze

of semiautomatic firearms However the courts are split on whether type of weapon in any

case may justify departure in light of background commentary to 2K2.1 Additional

issues arise in limited number of cases in connection with semiautomatic firearms

Permissible Grounds for Departure

United States Sweeting 933 F.2d 962 11th Cir 1991

The dangerousness of the defendants two AR-15 semiautomatic rifles and other firearms

used in the narcotics offense and in drive-by shootings is factor not considered by the

U.S.S.G 2K2 comment backgd 1990 stated

Apart from the nature of the defendants criminal history his actual or intended use

of the firearm was probably the most important factor in determining the sentence

Statistics showed that pre-guidelines sentences averaged two to three months lower

if the firearm involved was rifle or an unaltered shotgun This may reflect the fact

that these weapons tend to be more suitable than others for recreational activities

However some rifles or shotguns may be possessed for criminal purposes while

some handguns may be suitable primarily for recreation Therefore the guideline

is not based upon the type of firearm Intended lawful use as determined by the

surrounding circumstances is mitigating factor
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Violent Crimes Working Group

Re Case Law on Semiautomatic Firearms

Commission and could justify an upward departure from range of 10-16 months to

sentence of 48 months

United States Thomas 914 F.2d 139 8th Cir 1990

The court permitted an upward departure from range of 8-14 months to sentence of 60

months based on the nature of the firearms involved and other factors Defendant

possessed fully loaded AK47 assault rifle and mm pistol along with cocaine at his

girlfriends apartment The factors forcefully illustrate the danger Thomas-Bey

defendantj has repeatedly posed for others which indeed warrants severe penalty

United States Robinson 898 F.2d 1111 6th dr 1990

Defendant purchased two Tec semiautomatic firearms for eventual resale in New York

City and possessed 1.22 grams of crack cocaine in his vehicle The guideline 2K2.1 base
offense level range of 4-10 months was considered woefully inadequate for this offense

by the district court which departed upward to sentence of 60 months based on number

of weapons nature of the weapons semiautomatic -- the weapons of choice for those

involved in the drug trade unlawful purpose of illegal resale to those in the drug trade

and threat to the community of two fully loaded magazines containing 32 rounds each

The appellate decision is less than clear apparently confusing the categories of automatic

and semiautomatic firearms The court states

Section 2K2.1 of the guidelines background notes indicates that the guideline is not

based upon the type of firearm An upward departure however may be based on

the manner of use or intended use of the firearm We believe that the district court

may take into account the nature of the firearm whether it is automatic and intended

to be used in the drug trade

The concurring opinion may clarify somewhat the intent of the majority The concurrence

notes

co in the panels opinion except with respect to the discussion regarding

automatic weapons In departing the District Court relied on the nature of the

firearns noting that semi-automatics are the weapon of choice in the drug trade

But the applicable guideline explicitly rejects the type of firearm as sentencing

criterion it differentiates according to intended use not.. upon the type of

firearm .. The governments brief notes that Guidelines 512.6 allows the court

to enhance the sentence in accordance with the dangerousness of the weapon used

or possessed in the commission of the offense But it would be illogical to construe

this general provision to override the Commissions specific statement that the type

of firearm is irrelevant to the appropriate sentence for the crime charged in this case
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Violent Crimes Working Group

Re Case Law on Semiautomatic rnas

Neither of the opinions address the lower courts consideration of the larger capacity of the

semiautomatic firearms and the concomitant threat to the community

United States Scott 914 F.2d 959 7th Jr 1990

Notes without deciding the split in circuits over whether type of weapon may be considered

for an upward departure Remands to lower court to clarify reasons for departure including

possible ground that possession of sawed-off weapon may justi.fy departure United

States Lopez 875 F.2d 1124 5th dr 1989 nature of weapons machine guns could be

considered in determining whether to depart upward

bnpermissibte Grounds for Departure

United States Enriquez-Munoz 906 F.2d 1356 9th Cir 1990

Type of weapon as provided by earlier versions of 2K2 may only be considered as

departure factor to the extent reduction in the offense level is warranted and not for an

increase in sentence since all types may equally be intended for unlawful purposes The

lower court had departed on number of grounds including the presence of at least 40

AK47 assault rifles

United States Nuno-Para 877 F.2d 1409 9th Cir 1989

The mere presence of semiautomatic weapon at drop house for illegal immigrants did

not by itself constitute ground for upward departure There appears to be no connection

between the firearm and the offense as required by 5K2.6 The lower court held that the

presence of the 9mm Uü semiautomatic firearm at the time of the defendants arrest

indicate substantial role in the offense The firearm was found at the drop house along

with small bag of marijuana and large sums of money Not clear if the nature of the

firearm influenced the lower courts decision to depart Not clear why the firearm was

considered unconnected to the offense in light of its location and the sums of money

nearby

Other tunes

United States Dinges 917 F.2d 11338th dr 1990

Number and type of weapons in this case Remington 12-gauge semiautomatic shotgun

an AKS-762 semiautomatic 39 mm rifle .41 magnum pistol and two .22 caliber

semiautomatic pistols justified denial of reduction in sentence based on sporting purposes
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Violent Crimes Working Group

Re Case Law on Semiautomatic Firearms

of the guns particularly in
light

of AlT ban on assault rifles and inference that the guns
can not be used solely for sporting or collection purposes

United States Willard 919 F.2d 606 9th Cir 1990 ccn denied 112 Ct 208 1991

Affirms that mere presence of semiautomatic handguns clearly reflect an increased danger

of violence and consequently two-level enhancement under 2D1.1b1 may be

sustained Accord United States Streeter 907 F.2d 781 8th Cir 1991 noting that

defendants Colt AR- 15 semi-automatic assault rifle that is not typically used in hunting

is quite formidable weapon citing United States Green 889 F.2d 187 8th Cir1989
and holding that the connection of defendants guns to the offense was consequently not

clearly improbable

United States Hernandez 921 F.2d 1569 11th Circn denied th nm Tape

United States 111 Ct 2271 1991

The defendant argued that admission of an Israeli Military Industries semiautomatic firearm

was prejudicial to the defendant The court held that since the firearm was tool of the

drug trade the firearm could be properly admitted in connection with an instruction to the

jury that the weapon is not evidence of guilt but can show intent and knowledge
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USE OF WEAPON

comparing FORCE Used by Mitigating and No Role Defendants
CURRENT Guideline vs PROPOSED Guidelines

CURRENT Guideline

FORCE
MITROLE CP CV FT HF WO WP WR WV Total

No Adj 46 399 56 54 576

Minor 10 54 77

12

Mmml 25 29

Total 63 485 58 60 694

SUMMARY Of VARLBLZ AND CODES

FoWesnon/Ftn2 Used in the Offee

NP No En and No Weapon

FT Force Threatened/Used No Weapon

conpIntor Fourted/Carned Weapon

CU Cocowpirator Showed/Used Weapon

WO Weapon Out 01 Defendants Reach

WR Weapon Readily AniiabLe to Dcfesd

WP Weapon Fosrsrd/Cazred By Dlst
WU Weapon Showed/Used By

YARIAILE

Font
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USE OF WEAPON

Type of Force
All Defendants Studied Grouped by Tasks Performed

CP CU FT NF
FORCE

39

117

19

32

38

203

62

18

189

31

FUNCTION WO WP WR P/U Toa1

Bodyguard
Broker 31

Courier
CrewMember

99

Enabler
Financier

Gofer 10

Grower/Man
HighLevel

Lookout

13

18

MidLevel
Money-Runn

Mule

12 129 21 28

59

Offloader
Pilot/Capt

Renter 12 .0

Street-Let 12 125 25 17

Unknown 16

TotalI 69 540 72 77 101 790

Drag Role Case Review Data Spring 1992 Page 23 of

B12
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SAMPLE ABSTRACT
hypothetical

Simpson Randolph and Anderson New directions in

gang research Journal of Applied Sociological Research 1972
fl 73-79

Purpose
The primary objective of this study was to examine drug use by
gangs and its relationship to subsequent gang violence

Method
This study employed participant-observer who posed as gang
member and who recorded descriptive narrative data on the types
and amounts of drug usage and drug trafficking behavior and the

gang-related violence that was associated with these activities

Population
The target population for this study was the Invincibles
ninety-member Caucasian street gang operating out of downtown
Miami

Hypo these
The study hypothesized that trafficking in the more potent and
addictive illicit drugs crack cocaine would be associated
with more frequent and more serious violence on the part of the

gangs The study also hypothesized that the usage of higher
potency drugs j..g. PCP would result in greater gang violence
than would the use of drugs of lesser potency jg marijuana

Findings
The study found that trafficking activities that involved crack
cocaine were significantly more likely to be associated with
knifings shootings and turf-related gang warfare than were

trafficking activities that involved marijuana The authors
speculate that the higher profit associated with crack cocaine

was the reason gang members were more likely to resort to
violence as they defended their turf

The study also found slightly higher incidence of violence to
be associated with PCP and crack cocaine usage than with
marijuana However this violence was generally less

premeditated than was the violence associated with trafficking in

these same drugs

Definition
This study defined gang as group of youths from one

neighborhood banded together for social reasons group
possessing strong group identity
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UNITED STATES SENTENCING COMMISSION
1331 PENNSYLVANIA AvEnuE NW

SuitE 1400

WASHINGTON DC 20004

202 6626600
FAX 202 6627631

October 1992

MEMORANDUM

TO Violent Crime/Firearms Working Group

Susan Winarsky Chair

Bonney Adams Bob Bentsen Mike Courlander Susan Katzenelson

Pam Montgomery Barbara Nienstedt Katherine Rosich

Rebecca Schwartz Melissa Seick Vince Ventimiglia

FROM Deborah Dealy-Browning

RE Case Law Review of Selected Gang-Related Sentences

In response to group discussion began case law study to determine if

sentencing enhancements are being sought for gang affiliation. It appears that gang-

related behavior comes into play in three areas as it interacts with conditions of

supervised release and parole or probation as ground for sentencing within the

range of the applicable guidelines and as ground for upward departure It is very

clear from the case law reviewed that so long as the condition regarding prohibition of

gang-related activity is reasonably related to the specific goals for supervised release as

set forth by the judge and the condition itself is reasonable this interference with the

preferred right to freedom of association is permissible It is also apparent that gang-

related conduct may be relied upon to determine sentence within the range more

interesting question is whether gang-related conduct may be grounds for departure

and the answer appears to be yes if sufficiently proven and connected to the offense

Definition of Gang or Gang-Related Conduct

In one case found that prosecution had been conducted against the Patriaca

family of La Cosa Nostra Mafia under the auspices of the RICO statutes The gang
was defined as highly secret enterprise whose illegal activities have included specified

murders drug trafflckin extortion obstruction of justice and ganibling The issues in

the case revolve around the use of wiretap include it here to provide one definition
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of gang and to demonstrate the existence of RICO prosecution of gang activity

Another possible definition for gan comes from United States Bigelow 914 F.2d

966 976 7th Cir 1990 cell denied sub nom. Vaughan United States 111 Ct
1077 1991 appealed after remand United States Bigelow 952 F.2d 1398 7th Cir

1992 the use of violence to support an ongoing criminal business practice

Gang Enhancement Upheld

Finally in the cases in which the gang-related nature of the offense was

considered for sentencing purposes the enhancement was upheld when the nature of the

relationship was specifically and meticulously described

United States Johnson 903 F.2d 1084 7th Cir 1990 ccii denied 112 Ct

242 1991

In preguidelines case the mother of member of the El Rubs gang who had

turned government informant was shot in the legs by gang members In finding that

consideration of gang association was appropriate for determining the sentence the

circuit court specifically held

To the extent that the district court might have considered the defendants gang

membership such consideration was not improper Gang membership insofar as

it bears on the issues of rehabilitation and general deterrence may be relevant

factor in fashioning an appropriate sentence Moreover the record shows that the

defendants who were El Rubs carried out the attack on Tetter at the direction

of the El Rukn organintion Given the relevance of gang membership to the

possibility of rehabilitation and the need for general deterrence as well as to the

facts of this case we cannot conclude that the district courts consideration of the

defendants El Rukn membership was improper

Each defendants 20-year sentence was upheld

United States Thomas 906 F.2d 323 7th Cr 1990

Defendant and another were convicted of weapons and narcotics offenses The

guidelines re for defendant was 21 to 27 months the range for the co-defendant

Cooper was 24 to 30 months The court found that the firearms guideline absolutely

gives away this offense and further determined that these types of gang activities

indicated recidivist tendency that is not reflected in their criminal history categories

The court also noted these gang activities indicated potential for violence not normally

associated with the crimes charged felon in possession possession of unregistered Title

Il weapons possession with intent to distribute cocaine and 924c the court departed
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upward to 25 years for defendant and to 15 years for Cooper In reversing and

remanding the circuit court held

Involvement in gang activities might provide more fruitful grounds for

departure but the district court iisufflciently articulated reasons for

departure based on gang affiliation...

At sentencing the government offered evidence that the defendants were

members of violent street gang whose business was trafficking in illegal

narcotics The evidence strongly indicated the 805 gang of which both

defendants were members has contributed greatly to the urban drug and

crime problems in the communities in which it operates

The district court did not however say whether it accepted or rejected the

governments reasoning... Moreover factual finding that gang activities are

terrible is insufficient to support holding that the Guidelines failed to

adequately consider the effects of such activities Leaders of gangs can

receive enhancements for playing an aggravating role in the offense under 381.1

The simple statement that gang activity is terrible does not point to where the

Guidelines insufficiently take the problems into account

United States Sweeting 933 F.2d 962 11th Cit 1991

Defendant and his brother were each convicted of felon in possession of

firearm The district court departed upwards to four years for the brother from

guideline range of 10 to 16 months and sentenced defendant to 15 years as an Armed
Career CriniinÆJ The government offered evidence at sentencing that both defendant

and his brother were members of the Untouchables violent street gang responsible for

drive-by shootings connected with their drug trafficking activities In departing upwards
the district court found that the offe was part of criminal livelihood which survived

through terrorizing and intimidating witnesses so that the extent of the criminal behavior

never translates into prosecution The circuit court affirmed the departure holding

that the facts relied upon by the district court provided proper basis for an upward

departure the brother was the leader of gang which engaged in drive-by shootings

using the sa gum that the brother possessed in his place of residence the

dangerousness of the weapons possessed and the evidence presented linked the type

of weapon reawered with casings recovered from the scene of the drive-by shootings

Thomas was cited with approval in two more recent cases

United States Scott 914 F.2d 959 7th Cir 1990
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Defendant pled guilty to felon in possession of firearm and possession of an

unregistered firearm He initially admitted in open court that he was member of the

Brothers of Struggle BOS street gang After plea defendant was allowed out on bail

during his pretrial release he had two dirty urinalysis specimens and was seen at

tavern with another BOS gang member during shoot-out and warrant was issued for

his arrest after he failed to appear for sentencing Sentencing range was 10-16 months
The court departed upwards and gave him 60 months The court undeniably relied

heavily upon defendants membership in BOS and upon what he called guidelines

fraught with inadequacies

Mr Scott had prior conviction Its drug case He is found in

possession of gun His guns sawed off shotgun Hes member of the

Brothers of Struggle Violent street gang

think that sentence in the range of 10-16 months here would be totally

absolutely inadequate It would send the wrong message to the community

and to gang members and to people who get involved in the dangerous mix

of drug houses cocaine sawed-off shotguns and violence

The circuit court remanded the case holding that the departure was not

adequately articulated nor justified within the framework of the guidelines In footnote

on page 964 the court did specifically hold that gang involvement might provide the

basis for departure if analyzed in the terms of Thomas

United States Canimissano 917 F.2d 1057 8th Cir 1990

Defendant Lonvicted of-obstruction of justice acquitted of one count of witness

tampering and split verdict mistrial on another count of witness tampering as well as

peijuiy counts The PSR recommended an upward departure might be appropriate

based on the defendants links with and membership in La Cosa Mostra Mafia The

court found there was preponderance of evidence demonstrating that the defendant

was member of organized crime and that it was proper basis for departure

On appeal the defendant argued the departure was based on hearsay The court

rejected that argument but remanded for lack of reliable credible evidence hearsay or

not to support the allegation Of interest to this group is the courts reliance upon

district court ase United States Schweihs 733 Supp 1174 N.D flL 1990 which

held that association with organized crime could be considered an aggravating factor and

support an upward departure if that association was used by the defendant in carrying

out the crimes of which he has been convicted The court also cited with approval

United States Cortina 733 Supp 1195 M.D III 1990 in which that court required

connection between the defendants association to organized crime and the offense of

conviction The circuit court remanded the case to the district court to take what

additional evidence the government could produce and to make fully articulated and
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sufficiently particular findings with regards to the basis and the extent of any departure

based upon ties to organized crime

United States SchwejJ 733 Supp 1174 M.D ILL 1990 vacated on other

grounds 1992 WL 186564 7th Cir 1992

Defendant convicted on various counts of conspiracy to commit extortion

attempted extortion and solicitation to commit crime of violence At sentencing

government moved to enhance defendants sentence based upon his connections to the

Mob and organized crime Specifically the government argued that Schweihs

committed his crimes on behalf of and through use oL an organized crime organization

In agreeing with the government the court noted in passing

While it remains mystery as to why the Guidelines do not consider

the presence of organized crime as factor to be considered at

sentencing there is ample and widespread comment in the case law

on the dangers such enterprises pose for society.. citations

omitted Organized crime is extraordinarily difficult to detect and

prosecute and since organized crime structures are in essence

business ventures they are able to manufacture high volume of

their product crime Furthermore because of its business such

an organization is more likely to be deterred by the prospect of

prison than say person who commits crime of passion

In granting the governments motion for an upward departure the court

analogized to extortion guidelines and the provision for enhancement for discharge of

firearm 2B3.2b2A Finding that use of mob ties was even worse than the discharge

of firearm in that it had wide-spread implications to society the court gave the

defendant 7-level enhancement

United States Cortina 733 Supp 1195 M.D 111 1990

The defendant was convicted by plea of running an illegal gambling operation

Nine others pled guilty also At sentencing the government requested an upward

departure for Cortina and two others One ground asserted was the defendants

association with organized crime In denying this ground the court held

Defendants connections to organized crime are allegedly related to

their illegal gambling operation The government concedes that

there is no evidence at all in this case of any violence extortion or

other criminality normally associated with mob activities Since

defendants have already been charged with and have pled guilty to

conducting illegal gambling activities their gambling connection to

organized crime has already been taken into consideration by the
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Guidelines Therefore any upward departure based on defendants

alleged mob connections would amount to pHflichin defendants

merely for their alleged associations with certain individuals The

court finds no basis for such departure under the Guidelines

The court went on to comment that the government had simply failed to present

sufficiently reliable or credible evidence to even connect the defendants with organized

crime

Restrictions on Gang-Related Conduct Condition of Probation or Supervised Release

Malone United States 502 F.2d 554 9th Cir cert denied 419 U.S 1124 95

Ct 809 1974

Defendant was convicted in 1973 of unlawful exportation of firearms Conditions

of probation included belong to no Irish organizations belong to no Irish Catholic

organwations not visit any Irish pubs and accept no employment directly or indirectly

from any Irish organization The district court based these conditions on defendants

tremendous emotional involvement in the Irish Republican movement

In affirming the conditions on appeal the court held

The courts strive to protect freedom of speech religion and racial equality but

freedom of association may be restricted if reasonably necessaiy to accomplish the

essential needs of the state and public order... There is reasonable nexus

between the probation conditions and the goals of probation convicted

criminal may be reasonably restricted as part of his sentence with respect to his

associations in order to prevent his future criminality

United States Terrigno 838 F.2d 3719th Cir 1988

Following defendants conviction for embezzlement of public funds the Court

sentenced her to probation condition of which was that she could not receive any

remuneration speaking engagements written publications movies or other media

coverage of bn nime drcuit court affirmed on appeak

The ted validity of probation conditions even where preferred rights

are affected is whether the conditions are primarily designed to meet the

ends of rehabilitation and protection of the public

The court went on to specify that the defendants right to speak was not restricted

just her ability to make money from her crime while on probation
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United States Bolinger 940 F.2d 478 9th Cr 1991

Defendant was convicted of felon in possession of firearm with other charges

dismissed As condition of his supervised release the court prohibited him from being

involved in any motorcycle gang or club On appeal the circuit court affirmed finding

the restriction valid to meet the ends of rehabilitation and to protect the public

Liberatore Story 854 F.2d 830 6th Cir 1988

On appeal the defendant argued the Parole Commission was not permitted to

rely upon the predicate RICO offenses of which defendant was acquitted The court

held that the Commission could properly take into account the fact that the defendant

was member of criminal enterprise which was involved in murder his sentence could

logically be greater than someones whose criminal enterprise did not involve such

serious crimes

United States Torres 901 F.2d 205 2nd Cu 1990

Defendants were each sentenced to long terms in prison following theft

convictions for distributing heroin In determining the sentence the district court relied

upon the massive quantities of heroin distributed in blatant disregard of the law and

discussed the enormous psychological and physical damage wrought to the recipients of

this scheme In affirming the sentence the circuit court stated

the policies underlying the pertinent federal legislation the courts

concern with and focus upon the massive damage inflicted by this intensive

lengthy and highly remunerative narcotia operation was thoroughly justified

No Enhancement for Gang-Related Conduct Sought or Imposed

United Statesv Carter No 91-5032 July 20 1992 10th Cr

Defendant appealed following jury conviction for conspiracy to distribute cocaine

During trial defendant alleged to be member of gang Cripsg for whom he sold the drugs

for which he was convicted No enhancement sought and defendant given 15-year pre

guideline sentent Appeal on substantive issues which arose in trial

Jnit4 Stetv Nettk No.91-500829th Cr June 24 1992 unpublished

After joint task force was created specifically targeting gangs defendant was

arrested and convicted of felon in possession of firearm He was sentenced as career

offender to 96 months imprisonment On appeal the case was remanded following

Sabakian decision No enhancement sought or given despite the specific gang-related

nature of the arrest and conviction

United States Seale Nos 894098 et al 6th Cir Oct 311991
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Defendant and others prosecuted and convicted of distribution of crack cocaine

and cocaine Defendant and group all members of Crips and the distribution of drugs

was rim as gang project No gang enhancement requested however the court did

upwardly depart based upon inadequacy of criminal history in representing Seales

proclivity to violence Actual sentence not given but appears base offense level was 32

United States Barger 931 F.2d 359 6th dr 1991 reconsideration denied

Mar 1991

Defendant was the leader of the Los Angeles chapter of the Hells Angels and the

recognized leader of the nationwide Hells Angels outlaw motorcycle gang When
member of the Alaska chapter of the Hells Angels was murdered by the rival Outlaws

motorcycle gang defendant and the Hells Angels plotted to kill one of the Outlaws

Defendant was ultimately convicted of several crimes At sentencing no gang
enhancement was sought notwithstanding the very clear gang-relatedness of this offense

United States Roehi No 89-2889 7th dr Nov 1990

Defendant was member of the Outlaws motorcycle gang and was arrested while

sleeping inside the clubhouse protecting it in possession of firearm Sentenced as an

Armed Career Criminal to 15 years again no gang enhancement sought or given

United States Keys 899 F.2d 983 10th Crcert denied 111 Ct 160 1990

Defendant convicted of offense committed while in prison Admitted member of

drips actively using fellow Crips members while in prison Court upwardly departed

based upon prison discilinaq record but not for gang-related conduct

United States Barnes 910 F.2d 1342 6th dir 1990

Notwithstanding defendants membership in the hon Horsemen outlaw motorcycle

gang and conviction for weapons possession no gang enhancement sought and upward

departure based on other grounds

United States Sanuners 893 F.2d 634th Cir 1990

Defendant was recognized member of the Crips He plead guilty to felon in

possession at firearm 924c count and providing false information to acquire

firearm The court departed downward from range of 292-365 to 180 months

plus the requfred coweattive 60 months No gang enhancement case remanded to

determine specific grounds for departure and less spread in departure

United States Thompson 876 F.2d 13818th dir 1989 cert denied 493 U.S

868 110 Ct 192 1989
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Defendant was member of Crips and was arrested in Kansas City Airport in

Crips colors for possession of drugs with intent to distribute No gang enhancement

sought and defendant sentenced to 33 months

10 United States White 888 F.2d 1252 8th Cir 1989

Defendant admitted member of loods gang and convicted of possession with

intent to distribute cocaine base and 924c No gang enhancement sought and

sentenced to 70 months with required consecutive 60
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