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I. INTRODUCTION
A. Overview

It is envisioned that this report is but one important step in what should be a
long-term role for this working group. Subsequent to this report, for example, we will
focus on bank robbery, as requested by Commissioner Nagel, and review late arriving
information and proposals, including the new Justice Department proposals contained
in Steve Saltzburg’s letter to the Chairman on December 14, and proposals contained
in the letter from the Bureau of Alcohol, Tobacco, and Firearms to the Chairman on the
same date.

: This report is divided into five parts: this introduction, arson (prepared by Pam
Barron), drugs (Sharon Henegan), firearms (Jeff Lawrence), and violent offenses (Andy
Purdy). While the working group has had time to reach consensus on the major
conclusions in each crime area, the specific recommendations are by the individual
named. Based on the feedback to these recommendations we will attempt to reach
consensus on specific proposals. '



In addition to making recommendations, areas of concern that need further
work are identified, sometimes with possible solutions presented. We will work to draft
formal proposals in the days ahead as warranted.

- B. Summary of Conclusion
1. Arson

We recommend that the guideline for arson (§2K1.4) be
' restructured significantly:

- to take into account the fact that malicious mischief is not an
important part of federal arson prosecutions;

- to eliminate the .application difficulty of the distinction between
“recklessly” and "knowingly" endangering persons; and

- to appropriately punish for arson-for-profit, the danger to
emergency personnel, and the danger posed by multiple |gnmon
points. -

2. Drugs
a. We recommend changes in several drug guidelines:

- in §2D1. 1 the intent of the apphcatlon note about purity of drugs
should be clanf ed; _

- in §2D1.2, the application note should be clarified on how to
proceed when drugs were also involved that were beyond 1000
feet from a school, not sold to a minor, and did not involve a
pregnant woman; and

b. We recommend that the following potential changes be
published and circulated for public comment, and be considered
for eventual amendment:

- drug quantity, where subject ta proof, should drive the offense
levels for both use of a communication facility in connection with a
drug offense (§2D1.6, now an offense level 12) and renting or
managing a drug establishment (§2D1.8, now an offense level 16);



3. Firearms

We recommend the creation of a guideline for 924(e) offenses that

~would set the base offense level at 34, with a starting minimum criminal
history category of lll. To the extent that the offender’s criminal record
would warrant a higher criminal history category, that higher category
(potentially a V or a VI) would apply. A reduction for acceptance of
responsibility would be available where appropriate. The rule for potential
departures would not change, although no departure could go below the
mandatory minimum, absent a motion under §5K1.1 for substantial
assistance.

4. Violent Offenses

a. We recommend that the guideline for assault with intent to
commit murder (§2A2.1) be revised to achieve the following:

- to structure the guideline in two parts; an offense level of 26 is

- assigned if the offense involved substantial planning, was
committed in the course of another felony, or involved use of a
weapon; otherwise, a level 20 is applicable.

- enhancements are retained for injury, contract murder (applicable
to attempts and solicitations, as well as conspiracies and assaults).

b. We recommend that a new guideline be promulgated for
conspiracy or solicitation to murder, with a base offense level of 26 and
an adjustment where the offense involved the offer of a thing of
pencuniary value.

c. We recommend that the base offense level for murder-for-hire
(§2E1.4) be increased from 23 to 26.

d. We recommend that the Commentary to §3D1.2(b) be clarified
with respect to offenses against the person (Chapter Two, Part A), so
‘that multiple counts charged against an offender will not be grouped,
even if involving the same victim, unless they occurred as part of the
same incident. It might be advisable to clearly state that this rule applies
generally to offenses of the type EXCLUDED from grouping under ‘
§3D1.2(d), which would include violent offenses.



C. Focus of the Working Group

We examined the offenses covered by the following guidelines in Chapter Two:

Part A Offenses Against the Person

Part B Offenses Against Property:

§2B2.1
§2B2.2
§2B3.1
§2B3.2
§2B3.3

Part D Drugs

Burglary of a Residence

Burglary of Other Structures

Robbery

Extortion by Force or Threat of Injury or Serious Damage

Blackmail and Similar Forms of Extortion

Part E selected RICO offensés:

§2E1.3 Violent.Crimes in Aid of Racketeering Activity
§2E1.4 Use of Interstate Commerce Facilities in the Commission of
Murder-For-Hire :
§2E2.1 Making, Financing, or Collecting an Extortionate Extension
of Credit
PatK  Firearms
Part M selected Offenses Involving National Defense:
§2M5.2 Exportation of Arms, Munitions, or Military Equipment or
Services Without Required Validated Export License
§2M6.1 Unlawful Acquisition, Alteration, Use, Transfer, or
: Possession of Nuclear Material, Weapons, or Facilities
Part P selected Offenses Involving Taxation:

§2T73.1Evading Import Duties or Res_tfictions (Smuggling) 7

§2T3.2Receiving or Trafficking in Smuggled Property



[Note that we did not list Criminal Sexual Abuse offenses (§§2A3.1-2A3.4), or Part H,
Offenses Involving Individual Rights, that are under the aegis of the Pornography and
Hate Crimes working group.]

D. Overall Assignment

The group studied the subject guidelines in the light of all available information
and in this report is advising the Commission of the following:

- generally, those observations that can be made or conclusions reached,
based on our analysis of the guideline areas;

- all major problem areas that can be identified at this time;

- which of those problem areas should be the subject of draft guideline
amendments;

- what guidelines should be seriously considered for amendment because of
legislation, litigation, or application problems as reported from the field; and

- specific guideline amendments to be considered.

E. Information Resources

The group studied all available information resources in furtherance of the goal
of the group, and has attempted to analyze the most significant findings.

The group obtained and reviewed the following pertaining to relevant guidelines:
1. Technical Assistance reports.

Monitoring i-nformatio_n regarding departures.

Past Practice findings.

Penalties Review analysis to date.

" Peter Hoffman’s files and comments on the subject guidelines.
Key Litigation cases.

Department of Justice proposals.

® N O

Problem areas identified by the informal Wednesday "amendment"
group. :

-5.°



9. Recent legisiative changes enacted and pending.

10. An analysis from Charles Betsey data relevant to formulating a
924(e) guideline and a possible amendment to the telephone count guideline
(§2D1.6). :

11. Bureau of Alcohol, Tobacco, and Firearms recommendations and
law enforcement information concerning prosecution data regarding arson and
firearms.

12. Information from Dean Stowers regarding determination of dosagé
quantities and the relationship to purity in the drug table.

4

F. Areas Initially Identified

We began our work by considering whether or not guideline amendments are

needed in the following areas:

1. The Justice Department recommendations regarding §924(e) and
arson.

2. §2A2.1 - Attempted murder.
3. §2A2.2 - Threatening Communications - should the commentary to the

grouping rule be amended so that separate multiple incidents are not grouped
under 3D1.2(b)? '
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MEMORANDUM
TO: Andy Purdy, Coordinator
Working Group on Violent Offenses, Drug Offenses, and Firearms
FROM: Pam Barron
RE: Part Ii - Arson

. I. INTRODUCTION

Several technical and conforming amendments were made to the Arson
guideline during the 1989 amendment season. Amendment #1 82, Appendix C.100,
amended §2K1.4(c) and §2K1.5(c) to correct a clerical error, by deleting the word
"higher” whenever it appeared and inserting in lieu thereof the word “greater".
Amendment # 184, Appendix C.101, clarified §2K1.4(b) by deleting the phrase “any of
the following", and inserting in lieu thereof “more than one". Amendment 185,
Appendix C.101, added a subsection to §2K1.4 to conform the guideline to the
statutory revision to 18 U.S.C. §844(h). (These amendments are appended at Tab A).
This working group was tasked with examining the Arson guideline from a substantive
viewpoint, for possible revisions to be promulgated during the 1990 season. Reports
from the Technical Assistance Service reflect some of the difficuities the field has
encountered in applying this guideline (see Tab E, Hotline questions), and agencies
involved in investigating and prosecuting these cases have also contacted the
Commission to suggest needed changes. (See Tab B, letter from Department of
Justice to Commissioner Saltzburg, dated October 17, 1989, p.4; Tab C, letter from the
Bureau of Alcohol, Tobacco and Firearms to Judge Wilkins, dated December 14,

1989).

1I. SOURCES CONSULTED

In examining possible areas for amendment, we reviewed the following
information: the Department of Justice’s comments and proposed draft guideline for
§2K1.4; comments from the Bureau of Alcohol, Tobacco and Firearms, which included
a meeting with their Chief Counsel, their guidelines counsel, and two field agents; the



Technical Assistance Service "Hotline" Questions and Answers; issues identified by the
Drafting staff, which included a consultation with Peter Hoffman; data and case files
from the Monitoring staff; and legislative history.

A. Statutory Provisions

: The statutory provisions covered by §2K1.4, the Arson guideline, are by code
section and title: 18 U.S.C. §32 (Destruction of aircraft of aircraft facilities), 18 U.S.C.
§33 (Destruction of motor vehicles or motor vehicle facilities), 18 U.S.C. §81 (Arson),
18 U.S.C. §844 (f),(h) and (i)(use of fire or explosives), 18 U.S.C. §1153 (Indian
country), 18 U.S.C. §1855 (Timber set afire), and 18 U.S.C. §2275 (Fire or tampering
with vessels). '

The statutory penalties are as follows:

18 U.S.C. §1153 same as penalty under applicable statute
18 U.S.C. §81 5 years maximum
~ 18U.S.C. §1855 5 years maximum
18 U.S.C. §32 20 years maximum,
- 5 years for conveying a threat
18 U.S.C. §33 20 years maximum
18 U.S.C. §2275 20 years maximum
18 U.S.C. §844(f) 10 years maximum,

20 if injury results, .
death or life imprisonment or any term of years if
death results -

18 U.S.C. §844(h) 1-10 years for first offense,
. second offense 5-25 years without suspension or
probation .
18 U.S.C. §844(j) 10 years maximum,

20 if injury results, ‘
death or life imprisonment or any term of years if
death resuilts. ’



B. Monitoring Data

Monitoring data was obtained for all prosecutions under these code sections
with sentencing dates from the inception of the guidelines November 1, 1987, through
July 31, 1989. The data listed two cases under 18 U.S.C. §81, one under 18 U.S.C.
§2275, two cases under 18 U.S.C. §844(h), and 20 cases under 18 U.S.C. §844(i).

The Department of Justice and the Bureau of Alcohol, Tobacco and Firearms have
indicated that the bulk of their Arson prosecutions are brought under 18 U.S.C. §844(i),
‘and it is the area to which their comments are addressed. The sentences for those
cases prosecuted under 18 U.S.C. §844(h) and (i) that received guidelines sentences
ranged from a high of 48 years, to a low of probation (one 48 years, two 240 months,
two 120 months or more, one 6 years, one 67 months, six at 30-40 months, and five at
6 months or less). The sentences listed below are for 18 U.S.C. §844(i), except for the
- two cases under 18 U.S.C. §844(h), as noted in the summaries.

USSC# NAME SENTENCE

48 years
N.D. Texas, guilty plea (acceptance given). Use of an explosive to destroy vehicle,
resulting in death. Drug turf-war killing. Crcss—reference to §2A1.1 applied. Level 43
Category il _

i 240 months
E.D. Louisiana, guilty plea (acceptance given). Use of an explosive, attempting
unsuccessfully to kill one, but severely injuring two persons. Revenge motive -- victim
defeated defendant in a political election for Sheriff. Cross-reference to §2A1.1 applied.
Level 38, Category |.

240 months
E.D. Louisiana, guilty plea (acceptance given). Same as above (co-defendant) Level
37, Category |.

, 132 months
E.D. Louisiana, guilty plea (acceptance given). Same as above (co- defendant) Level
32, Category I.

120 months
E.D. Mlchngan guilty plea (acceptance gwen) Set fire to furniture store, destroying it,
several apartments, and the adjacent county government offices. Upward departure -
from 46-57 months (Level 22, Category II) to 120 months. Reasons for departure:
1. Inadequacy of criminal history. Two prior felonles if tried separately would have
qualified defendant as a career offender.
2. Physical injury to firefighters not adequately considered by the guidelines.
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3. $2 million in property damage resuited.
4. Offense caused interference with government function -- local government facilities
were forced to close. -

, 3 6 years ,
S.D. West Virginia, guilty plea (acceptance given). Destruction by explosive of property
- affecting interstate commerce, causing personal injury to defendant’s girlfriend.
Pipebomb damaged trailer -- motive insurance proceeds. Level 24, Category Il

‘ _ i _ 67 months
D. Oregon, guilty plea (acceptance given). Arson for hire. Restaurant owners wanted
to destroy restaurant to collect insurance proceeds. Level 18, Category V.

. . _ 37 months
C.D. California, trial (no acceptance). 18 U.S.C. §844(h). Arson, burning a cross.
Level 17, Category lii. :

T , 36 months

- E.D. Texas, guilty plea (acceptance given). Destruction of gun shop using destructive -
device (seeking to cover-up burglary). Departure from Level 11, Category IV (18-24
months) to 36 months, based on indadequate representation of criminal history.

_ ‘ 35 months |
S.D. Mississippi, trial (no acceptance). 18 U.S.C. §844(h). Defendant hired her
boyfriend to burn her property -- motive insurance proceeds. Level 19, Category |.

. ) 30 months
S.D. Mississippi, trial (no acceptance). 18 U.S.C. §844(h). Same as above (co-
defendant). Level 17, Category II. : , -

» _ 30 }mo‘nths
N.D. Texas, trial (no acceptance). Burned own bar to collect insurance money. Over
$500,000 damage. Cross-reference to §2B1.3. Level 18, Category |. '

- ' ek 30 months _
N.D. Texas, trial (no acceptance). Same as above (co-defendant). Level 17, Category
L :



- _ el - 6 months (time served)

N.D. California, guilty plea (acceptance given). Set fire to mail collection box to
destroy letter to girlfriend. Successfully appealed the 7-level increase applied to him
under 2K1.4(b)(4). Level 4, Category II.'

, 2 months
W.D. North Carolina, guilty plea (acceptance given). PSI missing.

- - 2 months
D. Montana, guilty plea (acceptance given). $6,150 damage caused to a bar (no
insurance motive). Level 8, Category I.

—— e L probation
D. New Mexico, guilty plea (acceptance given). Bombed Dairy Queen, $8,000
damage, woman injured ($1,000 medical bills). Level 8, Category L. ,

’ probation .
W.D. Washington, guilty plea (acceptance given). Bombed schools, and made a 4 x 3
feet crater at an airport. Level 6, Category |. (Note that defendant mentally distraught,
but not departure).

(Tab G, Monitoring Data).
C. Department of Justice and Bureau of Alcohol, Tobacco and Firearms

The Department of Justice and the Bureau of Alcohol, Tobacco and Firearms
assert that the majority of the Arson cases they prosecute are prosecuted under 18
U.S.C. §844(j). In his letter to Commissioner Saitzburg, (Tab B, p. 4), Roger Pauley
discusses the current guideline and makes several suggestions for change:

First, we believe the Commission should restructure the

~ guideline by: (1) significantly raising the base offense level
to take into account the inherent seriousness of explosives
and arson offenses as prosecuted federally, and (2
providing a reduction to offense level 6 if the offense
amounts only to “malicious mischief." Although the
commentary states that many arson cases involve
“malicious mischief," prosecutors and investigative

- personnel from the Bureau of Alcohol, Tobacco, and

1 (See letter to John Steer from Susan Raffanti, dated July 8,
1988, appended at Tab H).
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Firearms have indicated to us their belief that "malicious
mischief* does not properly characterize the typical federal
arson prosecution. Most federal arson cases, in their view,
are serious offenses involving substantial damage or risk of
damage or danger to persons. We recommend that the
Commission reconsider the data upon which the guideline
was based to determine if the offense has changed over the
last several years so that a restructuring of the guideline
would be in order. : .

We also believe that establishing the applicability of

“the specific offense characteristic on risk of harm can be
extremely difficult and that other more objective factors
would be preferable. Fore example, the guideline is not
clear regarding the applicability of the factors . . . to the
dangers faced by emergency personnel called upon to
respond to a fire. Generally, whenever the crime of arson is
committed, even in a vacant building, there is either
knowledge that emergency personnel will be endangered or
a reckless disregard for their safety. Injury to public safety
officers responding to arson or explosives offenses is a
factor specifically recognized in 18 U.S.C. §844(f) and (j).
Because of these difficulties, we recommend that guideiine
§2K1.4 be amended to include the following specific offense
characterisitics, which rely on objective factors: committing
the offense in a large building or a location where other
buildings are in close proximity; committing the offense in a
commercial or other district in which a rapid emergency
response is difficult; setting fire or placing explosives in
more than one location; and committing the offense to
conceal another offense. Moreover, the two-level increase
for the use of a destructive device under §2K1.4(b)(6) is not
enough.

. The Justice Department’s proposal is appended at Tab D. It recommends a
base offense level of 16, with a reduction of 10 levels (to the current guideline’s base
offense level 6) for “malicious mischief* cases ("minor property damage under

- circumstances that did not present an appreciable danger"). It features several specific
offense characteristics, inciuding a 4-level enhancement “if the defendant recklessly
endangered the safety of another; if the offense was committed in a large building or in
a location in which other structures were in close proximity; or if the offense was

~committed in circumstances in which there was a reasonable expectation that a rapid

emergency response would have been difficuit.”

- The Bureau of Alcohol, Tobacco and Firearms also recommended changes,
- based on their experience with the guidelines. (See Tab C, letter from the Associate
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Director (Law Enforcement) to Judge Wilkins, dated December 14, 1989_). In his letter,
Associate Director Hartnett details the types of cases the Bureau is invoived in:

. . . ATF’s law enforcement program with respect to arson
emphasizes the use of [18 U.S.C.] section 844(j) in
combatting arson-for-profit, a major economic crime of
national magnitude. This program instructs ATF law
enforcement personnel to direct their investigations toward
those incidents involving industrial or commercial activities
where the suspected perpetrators are members of
organized arson rings, and violent criminals whose illegal
activities impact upon the community at large.

A review of the reported cases under section 844(j)
reveals no case predicated upon malicious mischief. The
reported cases fall within the following categories: arson
and bombings for profit (including insurance fraud) or some
other commercial motive; arson and bombings to injure a
person or damage property for revenge; and other serious
arsons and bombings. In setting the base offense leve! at
only 6, the guidelines appear to ignore the rigk of injury to
emergency personnel and private citizens when emergency

firefighters in large commercial buildings is substantial. The
guidelines do not take these risks into account and seem to
ignore congressional intent to severely punish violations of
section 844(j) resulting in injury to emergency personnel. In
1984, Congress amended section 844(j) to make explicit
that an injury to or the death of a public safety officer would
-result in an increased sentence.

The letter quotes the congressional committee report (appended at Tab F)
which specifically addresses injury to firefighters and other emergency personnel:

The Commiittee intends that a death or injury is a direct or
proximate result of conduct proscribed in section 844(d), ®,
or (i), if it is reasonably foreseeable. For example, included
in the reasonably foreseeable consequences of the burning
or destruction by an explosive of a building affecting
interstate commerce in violation of subsection 844 (i) would
be a response by firemen and others (including high speed
driving of fire equipment and ambulances), crowd control by
policemen, and the examination of the remains of the
building and undetonated explosives by any one of a
number of law enforcement officers and technicians. S.
Rep. No. 98-225, 98th Cong., 2d Sess. 359, reprinted in
1984 U.S. Code Cong. & Ad. News 3508.
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The Bureau recommends a base offense level of 24 for Arson in violation of 18 U.S.C.
§844(i):

Arson in violation of section 844(i) is a serious offense and
is a crime of violence for purposes of the Career Offeder
provisions.

* & %

Information from Assistant U.S. Attorneys handling these
cases indicate that these guidelines are confusing and not
easy to apply. For example, uncertainty exists with respect
to the appropriate sentencing level where a fireman or
private citizen is injured while firefighters are driving to the
scene, and the defendant did not intend this consequence.

* %k %

If the base offense level is increased to 24, the increase in
offense level for endangering the safety of another person
could be eliminated; the increase for recklessly endangering
the safety -of another person could be reduced from 14 to 4
levels; and the increase for knowingly creating a substantial

- risk of death or serious bodily injury could be reduced from
18 to 8 levels. .

Hotline data indicates that there is difficulty in applying phrases such as “recklessly
endangered” and "knowingly created a substantial risk." (See Tab E, p. 2, Question
3041A, and p. 12, Question 4188A). These concepts may best be handied by
providing examples in the Commentary. The working group proposes two options.
Option | begins with a base offense level of 20, which would incorporate the sanction
for recklessly endangering, and provides a 4-level enhancement where a defendant
"*knowingly created a substantial risk of death or serious bodily injury," which would
equate to a level 24 -- the same level Justice reaches for that specific offense
characteristic. Option Il sets forth three alternate offense levels: (a) level 24 for
knowingly creating a substantial risk of death or serious bodily injury; (b) level 18 if (1)
the defendant recklessly created a substantial risk of death or serious bodily injury, or
(2) if the object of the offense was a residence or other kind of building; (3) 2 + the
offense level from the fraud (§2F1.1) or theft (§2B1.3) guideline, if applicable. The
working group proposals also address the issue of inclusion of firefighters and other
emergency personnel (see Tab E, p. 25, Question 4384A). C



Il. SUMMARY OF CONCLUSIONS

The Recommended Amendment provides a significantly different approach to the
structure of the Arson guideline. The current guideline (Tab A) begins with a low base
offense level (6), based upon an observation that:

many arson cases involve "malicious mischief," i.e., minor
property damage under circumstances that do not present
an appreciable danger. A low base offense level is provided
for these cases. However, aggravating factors are provided
for instances where a defendant knowingly or recklessly
endangered others, destroyed or attempted to destroy a
residence, used a destructive device, or otherwise endangered
others. :

§2K1.4 Commentary, Background p. 2.101.

As discussed above, the Department of Justice (Tab B, p. 4) and the Bureau of Alcohol,
Tobacco, and Firearms (Tab C, p. 1) have taken issue with this characterization, and with
the structure of the current guideline. The working group has considered their
comments, data, and suggestions, along with Commission data, information resources,
and legislative history. Based upon this information, the working group recommends that
the guideline be restructured to:

1. Account for the fact that malicious mischief is not an important part of federal arson
prosecutions;

2. Delete as unecessary the current 14 level increase for ‘recklessly endanger[ing] the
safety of another” (see Tab E, Hotline question 3041A 1), thereby eliminating the difficulty
and confusion in application engendered by that term:; '

3. More appropriately punish the bulk of arson cases, such as arson-for-profit (insurance
fraud), arson and bombings to injure a person or damage property for revenge, etc.;

4. Provide an enhancement to recognize the complexity of cases 'inv_olving an offense
committed to conceal another offense; and

5. Recognize through an Applicétion Note that Congress intended to sanction the danger
and risk posed to firefighters and other personnel involved in arson cases.

The proposed amendment restructures the guideline. Rather than building from

a level 6, there are several alternative base offense levels: level 24 for offenses which

intentionally create a risk of serious bodily injury or death, (substituting “intentionally” for

the problematic "knowingly”) or involve.a dwelling; level 20 for those offenses where a

substantial risk of death or serious bodily injury is created, or where a commercial

- building or sizeable structure is involved or endangered (subsuming the earlier problem
with “reckless endangerment"), minor property crimes and frauds are referenced to those
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respective guidelines (‘malicious mischief' cases are still accounted for), and risk to
firefighters and other personnel is addressed in an application note.
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Staff Proposal Friday, January 26, 1990

§2K1.4. - Arson; Property Damage by Use of EXQlosives

(a) Base Offense Level (Apply the Greatest):

(1) 24, if the offense (A) created a substantial risk
of death or serious bodily injury to any person
other than a participant in the offense, and that
risk was created intentionally, or (B) involved the
destruction or attempted destruction of a dwelling;

(2) 20, if the offense (A) created a substantial risk
of death or serious bodily injury to any person
other than a participant in the offense; (B)
involved a commercial building or any sizeable
structure; or (C) endangered a dwelling, commercial
building, or any sizable structure;

(3) 2 plus the offense level from §2F1.1 (Fraud and
Deceit) if the offense was committed in connection
with a plan to defraud; or

(4) 2 plus the offense level from §2B1.3 (Property
Damage or Destruction). .

(b) Specific Offense Characteristic

(1) If the offense was committed to conceal another
offense, increase by 2 levels.

(c) Cross Reference

(1) If death resulted, or the offense was intended to
cause death or serious bodily injury, apply the most
analogous guideline from Chapter Two, Part A
(Offenses Against the Person) if the resulting
offense level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. §§ 32, 33, 81, 844(f), (h) (only
in the case of an offense committed prior to November 18, 1988),
(i), 1153, 1855, 2275.

Application Notes:

1. If bodily injury resulted, an upwafd departure may be
warranted. See Chapter Five, Part K (Departures).-

2. Creating a substantial risk of death or serious bodily injury
includes creating that risk to fire fighters .and other
emergency and law enforcement personnel who respond to or

investigate an offense.



Although the term 'sizeable structure' is not subject to
precise definition, comparability in size to a building may
be used for guidance. Thus, for example, an automobile, a
small boat, or a small detached shed would not be considered
a sizable structure. But a ship or oil storage complex would
be a sizable structure under this provision.



TAB A

TAB B
TAB C

TAB D
"TABE
TAB F

TAB G

TAB H

APPENDICES

1989 Amendments to Arson

Letter from Department of Justice to Commissioner Saltzburg, dated
October 17, 1989

Letter from Director Hartnett, Bureau of Alcohol, Tobacco and
Firearms to Judge Wilkins, dated December 14, 1989

Department of Justice Proposed Amendment

" "Hotline" Questions

S. Rep. No. 98-225, 98th Cong., 2d Sess. 359, reprinted in 1984 U.S.
Code Cong. & Ad. News 358

Monitoring Data -- Number of Prosecutions - under Arson statutes

Letter from Susan Raffanti to John Steer, dated July 8, 1988



TAB A



Ty _!—‘ ;:

(3)  If the defendant koowingly distributed explosives to a person under
twenty-one years of age, to a person prohibited by state law or .
ordinance from receiving such explosives at the place of distribution, or
to a person the defendant had reason to believe intended to transport
such materials into a state in violation of the law of that state, increase
by 4 levels.

(4)  Ithe defendant was a person prohibited from receiving explosives under
18 U.S.C. § 842(i), or if the defendant knowingly distributed explosives
to a person prohibited from receiving explosives under 18 U.S.C.
§ 842(i), incrzasc by 10 levels.

(5)  If a recordkecping offense reflected an effort to conceal a substantive
&ffense involving explosives, apply the guideline for the substantive
. offense.

Commentary
Statutory Provisions: 18 U.S.C. §§ 842(a), (h), (i), 844(b).

Application Note:

1.  "A person prohibited from receiving explosives under 18 U.S.C. § 842(i)" is anyone who is under
indictment for or has been convicted of a crime punishable by imprisonment for more than one
year; who is a fugitive from justice; who is an unlawful user of or addicted to marihuana, any
depressant or stimulant or narcotic drug; or who has been adjudicated as a mental defective or
has been committed to a mental institution.

Background: This section applies to conduct ranging from violations of a regulatory nature pertaining
to licensees or persons otherwise lawfully involved in explosives commerce to more serious violations

that involve substantial danger 1o public safety.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 183).

§2K1.4.  Arson; Property Damage Bv Use: { Explosive
(a)  Base Offense Level: 6
(b)  Specific Offense Characteristics

1f more than one applies, use the greatest:

(1) Ifthe dcfcndant‘ knowingly created a substantial risk of death or serious
' bodily injury, increase by 18 levels. '

(2)  If the defendant recklessly endangered the safety of another, increase
' by 14 levels. v :

(3) If the offense involved destruction or attempted destruction of a
residence, increase by 12 levels.
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(4)  If the defendant used fire or an explosive to commit another offense
that is a félony under federal law, or carried explosives during the _
commission of any offense that is a fclony under federal law (i, the
defendant is convicted under 18 U.S.C. § 844(h)), increase by 7 levels.

(5) If the defendant endangered the safety of another person, increase by
4 levels.

(6) If a destructive device was used, increase by 2 levels.
(c) Cross References
(1)  If the defendant caused death, or intended to cause bodily injury, apply
. the most analogous guideline from Chapter Two, Part A (Offenses
Against the Person), if the resulting offense level is greater than that

determined above.

(2)  Apply §2B1.3 (Property Damage or Destruction) if the resulting offense
level is greater than that determined above. '

(d) Note
1) The specific offense characteristic in subsection (b)(4) applies only in
the case of an offense committed prior to November 18, 1988.
Commeniary

Statutory Provisions: 18 U.S.C. §§ 32, 33, 81, 844(f), (1) (only in the case of an offense committed
prior to November 18, 1988), (i), 1153, 1853, 2275.

Application Notes:

1. "Destructive device” means any article described in 18 U.S.C. § 921(a)(4) (for example,
explosive, incendiary, or poison gas bombs, grenades, mines, and similar devices and certain
rockets, missiles, and large bore weapons).

2. If bodily injury resulted, an upward-departure may be warranted. See Chapter Five, Part K
(Departures).

‘Background: Review of presentence reports indicates that many arson cases involve "malicious
“mischief," i.¢., minor property damage under circumstances that do not present an appreciable danger.
- A low base offense level is provided for these cases. However, aggravating factors are provided for
instances where a defendant knowingly or recklessly endangered others, destroyed or attempted to
destroy a residence, used a destnictive device, or otherwise endangered others. As amended by Section
6474(b) of the Anti-Drug Abuse Act of 1988 (effective November 18, 1988), 18 U.S.C. § 8§44(h) sets
Jorth @ mandatory sentencing enhancement of five years for the first offense and ‘ten years for
subsequent offenses if the defendant was convicted of using fire or an explosive to commit a felony
or of carrying an explosive during the commission of a felony. Se¢ §2K1.7.

His!orinl Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 182,
184, and 18S5).
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The amecndment converts this section into an offense level adjustment for the offense
committed while on release, a treatment that is considerably more consistent with the
treatment of other offense/offender characteristics. The effective date of this amendment
is November 1, 1989. )

Section 2J1.8(b)(1) is amended by deleting “substantially interfered® and inserting in licu
thereof “resulted in substantial interference”.

Section 2J1.8(c)(1) is amended by deleting "conduct was® and inserting in licu thereof
“offense involved®, and by deleting "such” and inserting in Licu thereof “that*.

" The Commentary to §2J1.8 captioned “Application Notes® is amended in Note 1 by deleting

180.

181.

182.

“Substantially interfered” and inserting in licu thercof *Substantial interference”, and by
delcting “offense conduct resulting in” immediately before *a premature”.

The Commentary to §2J1.8 captioned "Application Notes” is amended in Note 2 by deleting
the first sentence as follows: *This section applies only in the case of a conviction under the
above referenced (or equivalent) statute.”. ' '

The purpose of this amendment is to clarify the guideline. The effective date of this
amendment is November 1, 1989.

The Cothentary to §2J1.9 captioned “"Application Notes"® is amended in Note 2 by deleting
the first sentence as follows: “This section applies only in the case of a conviction under the

above referenced (or equivalent) statute.”.,

The purpose of this amendment is to clarify the commentary. The effective date of this
amendment is November 1, 1989.

Section 2J1.9(b)(1) is amended by deleting “for refusing to testify" and inserting in Licu
thereof "made or offered for refusing to testify or for the witness absenting himself to avoid

testifying".
The Comﬁ:cntary to §2J1.9 captioned "Application Notes" is amended by deleting:

1. ‘Refusing to testify’ includes absenting onesclf for the purpose of avoiding

testifying.®,
and by renumbering Notes 2 and 3 as 1 and 2 respectively.

The purpose of this amendment is to move material from the commentary to the guideline

. itself where it more properly belongs. The effective date of this amendment is November 1,

1989. ‘ :

Sections 2K1.4(c) and 2K1.5(c) are amended by deleting “higher® whenever it IWS and
inserting in licu thereof “greater”.

The purpose of this amendment is to correct a clerical efror. The effective date of this
amendment is November 1, 1989, ’
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183.

184.

185.

Section 2K1.3(b) is amended by dclefing "any of the following™ and inserting in licu thereof
“more than one".

Section 2K1.3(b)(5) is amended by deleting “firearm offense” and inserting in lieu thereof
*offense involving explosives”.

The purpose of this amendment is to clarify the guideline. The effective date of this
amendment is November 1, 1989.

Section 2K1.4(b) is amended by deleting "any of the following* and xnscrtmg in licu thereof
“more than one".

The purpose of this amendment is to clarify the guideline. The effective date of this
amendment is November 1, 1989.

Section 2K1.4 is amended by inserting the following additional subsection:
“(d) Note

(1) The specific offense characteristic in subsection (b)(4) applies only in the case
of an offense committed prior to November 18, 1988.".

The Commentary to §2K1.4 captioned "Statutory Provisions” is amended by inserting "(only
in the case of an offense committed prior to November 18, 1988)" immediately following

“(b)".

" The Commentary to §2K1.4 captioned "Background”, is amended by deleting "used fire or

186.

an explosive in the commission of a felony,” immediately before "used a destructive device”,
and by inserting the following additional sentences at the end of the paragraph:

"As amended by Section 6474(b) of the Anti-Drug Abuse Act of 1988 (effective
November 18, 1988), 18 U.S.C. § 844(h) sets forth a mandatory sentencing
enhancement of five years for the first offense and ten years for subsequent offenses
if the defendant was convicted of using fire or an explosive to commit a felony or of
carrying an explosive during the commission of a felony. See §2K1.7.".

The purpose of this amendment is to conform the guideline to a statutory revision to

18 US.C. § 844(h). The effective date of this amendment is November 1, 1989.

Section 2K1.5(b) is amended by deleting "any of the following" and inserting in licu thereof
"more than one”.

The purpose of this amendment is to clarify the guxdclmc The effective date of this
mendment is November 1, 1989.

Section 2K1.5(b)(1) is amended by deleting “(ic,, the defendant is comvicted under
49 US.C. § 1472(1)(2)" immediatcly following "humian life", and by inserting "is convicted
under 49 U.S.C. § 1472(:)(2) (Lg., the defendant” immediately before "acted”.

The purpose of this amendment is to clarify the guideline. The effective date of this

~amendment is November 1, 1989.

C.101 November 1, 1989
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U.S. Department of Justice

Washington, D.C. 20530
OCT 18 1989

The Bonoroable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission

1331 Pennsylvania Ave., N.W., Suite 1400
Washington, D.C. 20004

Dear Billy:

Enclosed is a 1letter from Roger A. Pauley, Sentencing
Coordinator of the Criminal Division of the Department of Justice,
recommending areas for guideline improvement. These suggestions
were discussed within the Department, and I believe they would.
enhance the operation of the guidelines. I urge the Commission
to give these proposals expeditious consideration so that they
can be implemented in time for the next submission of guideline
amendments to the Congress.

Sincerely,

Stephen A. Saltzburg
Member (ex officio)
United States Sentencing Commission

Enclosure



U.S. Department of Justice

Washington. D.C. 20530

OCT 17 1889

Stephen A. Saltzburg, Esq.

Member (ex officio) '

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Steve:

Under the Sentencing Reform Act the Criminal Division is.
required at least annually to submit to the Commission a report._
commenting on the operation of the sentencing guidelines, sug-
gesting changes that appear to be warranted, and otherwise
assessing the Commission's work. 28 U.S.C. §994(oc). We believe
that on the whole the guidelines are working well and that the
Commission has met its statutory responsibilities in an exemplary
fashion. The experience of the past several years has indicated,
however, that there are areas in which the guideline can be
improved. We urge the Commission to consider the following
recommendations, which we believe will enhance the functioning of
the guidelines and serve the purposes of sentencing set forth in
the Sentencing Reform Act of 1984, It is further our understand-
ing that these recommendations are consistent with the views of
the Sentencing Subcommittee of the Attorney General's Advisory
Committee of United States Attorneys and other components of the
Department of Justice.

1. Acceptance of Responsibility

Guideline §3El.1 on acceptance of responsibility should be
amended to prevent its improper application. We understand that
the guideline is now applied in many instances in which guilt is
determined through trial. We recognize that while in some cases
a defendant may proceed to trial and, nevertheless, accept -
responsibility for having committed the offense, this combination

‘of events is rare, as the guideline should reflect.

- We recommend amending subsection (b) of §3E1.1 to limit the
guideline's applicability to situations in which the defendant
has taken action to accept responsibility before the government
has borne its burden of proof. The guideline should, however,
include an exception making it applicable to a defendant who does
not plead guilty in advance of trial because of a legal issue
that requires resolution at trial, such as the constitutionality
of the statute under which the defendant is charged as such



.

statute is applied in the defendant's case. We believe that the
revision we recommend would fairly compensate defendants for
accepting responsibility for their offenses while preventing
misapplication of the reduction for acceptance of responsibility
to cases in which the defendant merely states his acceptance but
takes no action confirming it.

2. Criminal History

We have several recommendations regarding criminal history.
First, guideline §4Al.2, which contains definitions and instruc-
tions for computing criminal history, should be amended so that
sentences for separate offenses are not artificially treated as
one. Section 4Al.2(a) (2) states that prior sentences imposed in
"related cases” are to be 'treated as one for purposes of criminal
history. Application Note 3 provides that related cases are
those that: (1) occurred on a single occasion; (2) were part of
a single common scheme or plan; or (3) “"were consolidated for
trial or sentencing.” This last factor artificially counts
sentences in unrelated offenses as a single prior sentence and
needlessly encourages separate trials and sentencing proceedings.
The mere fact that cases were consolidated for trial or sentenc-
ing for purposes of efficiency in the administration of justice
should not dictate criminal history results. We suggest that
this third category of related cases be limited to those that
were consolidated for trial or sentencing if -the counts would
have been treated as a single group of closely related counts
under guideline §3D1.2. This limitation would at least require
some relationship between the offenses which are the object of
the sentencing or a similarity in the type of offense. The
Commission has recognized the problem by including it as a basis
for departure under guideline §4A1.3 on the adeguacy of criminal
history. See also. application note 3 to guideline §4Al.2. We
believe that the problem needs to be corrected by a guideline,
not a recommendation regarding the appropriateness of departure.
The definition of prior sentence also applies with respect to
career offenders, §4Bl1.2(3), and produces results that are
inconsistent with the career offender statute, 28 U.S5.C. §994(h).

Our next criminal history concern is that the guidelines
should include an additional criminal history category. We have
been advised by prosecutors that they have dealt with defendants
whose criminal history scores were 20 or more and that egual
treatment of all defendants with scores of 13 or more, as now
provided, fails to distinguish properly among defendants. While
the court may depart from the guidelines for such defendants, it
4s not bound to do so and may wish to avoid triggering an appeal.
One additional category would at least provide some increase for
the most serious recidivists. _

We have also noted that whether to count for criminal
history purposes a sentence imposed in a case that is on direct
appeal should be clarified. An application note should be added
that such convictions are to be used in computing the criminal
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history score. Application note 6 to guideline §4Al.2 suggests
that such sentences are to be counted. However, questions have
arisen in this context and will likely continue to arise.

Some expunged convictions should count in computing the
criminal history score. Under guideline §4A1.2(3j) expunged
~convictions are not counted but may be considered under §421.3
(adeguacy of criminal history). 1If the conviction is expunged
for reasons unrelated to innocence or error of law, it should
count. Application Note 10 to guideline §4al1.2 provides this
result for convictions which are set aside or where the defendant
is pardoned. :

3. Probation Revqcation

The guidelines do not specifically address resentencing upon
probation revocation. The relevant statutory provision generally
directs the court upon revoking probation to impose "any other
sentence that was available under subchapter A [of chapter 227,
title 18, United States Code] at the time of the initial sentenc-
ing." 18 U.S5.C. §3565(a)(2). If the court concludes that under
this language it should apply the guidelines in resentencing that
were applied at the time of the initial sentencing, the court
would find that they fail to provide an increase based on the
probation revocation, even for a subsequent criminal violation.
This issue may be addressed by the court through a departure from
the guidelines under a policy statement on the adeguacy of
criminal history, §4Al1.3. However, resentencing upon probation
revocation is too serious a matter for treatment under the
departure standards. The guidelines should address resentencing
upon probation revocation generally and should provide an
increase based on the fact of revocation and the reason for such
revocation.

4. Firearms

There is presently no guideline for 18 U.S.C. §924(e), an
enhanced sentencing provision for a violation of section 922(g)
(felon in possession of a firearm) by a defendant with three
previous convictions for a violent felony or a serious drug
offense. Section 924 (e) establishes a mandatory minimum 15-year
prison term and leaves the maximum prison term to the discretion
of the court. We believe there should be a guideline applicable
to sentences subject to section 924(e) that includés a range of
factors and is consistent with the fact that Congress established
15 years as only the minimum sentence available under this -

* provision. : - ' :

A court determining the applicable guideline sentence when
section 924 (e) applies must proceed through several steps of
guideline application. Since the guidelines do not jinclude a
separate provision for section 924(e), the guideline applicable
to section 922(g) applies to sentences subject to section 924 (e).
On November 1 this guideline, §2K2.1, will provide for offense
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level 12, which at the highest criminal history category means a
sentence of 30-37 months. However, since the 15-year statutory
minimum controls where section 924 (e) applies and is greater than
the guideline sentence under §2K2.1, the statutory minimum

becomes the guideline sentence. See guideline §5Gl1.1(b). Higher
sentences would be authorized only if a basis for departing from
the guidelines existed in accordance with 18 U.S.C. §3553(b).

We believe that the guidelines should provide for a range of
sentences under 18 U.S.C. §924(e). That is, not all offenders
should receive the same guideline sentence under this provision
when relevant factors are considered. Since Congress established
15 years as only a minimum sentence, a judge should not be
required to search for a basis for departure in order to impose a
sentence greater than 15 years. Under pre-guidelines law judges
imposed sentences well in excess of 15 years in numerous cases.
See, e.g., United States v. Jackson, 835 F.2d4 1195 (7th Cir.
1987), cert. denied, 108 S. Ct. 1244 (1988); United States v.
Gourley, 835 F.2d 249 (10th Cir. 1987), cert. denied, 108 S. Ct.
1741 (1988), in which life sentences were affirmed under the .
predecessor of 18 U.S.C. §924(e). We recommend that the .
Commission amend the guidelines to take into account the nature’
of the underlying conduct, including the type of weapon involved,
and the defendant's criminal history in order to develop a
guideline which establishes 15 years' imprisonment as a guideline
floor, not as a guideline maximum.

5. Arson; Property Damage by Use of Explosives

Guideline §2K1.4, applicable to arson and property damage by
use of explosives, should be amended to reflect the inherent
seriousness of the offense and to include more readily applicable
specific offense characteristics. The guideline currently
provides a base offense level of six -~ an offense level that
permits a probationary sentence -- and numerous specific offense
characteristics. The major relevant statute makes the offense
punishable by imprisonment for up to ten years generally, twenty
years if personal injury results, or life or the death penalty if
death results. 18 U.S.C. §844(f) and (i). Clearly, Congress has
treated arson and explosives offenses as a very serious matter.

Guideline §2K1.4 takes risk of personal injury into account
in three specific offense characteristics and one cross refer-
ence. Knowingly creating a substantial risk of death or serious
bodily injury results in an increase of 18 levels; recklessly -
endangering the safety of another results in an increase of
14 levels; otherwise endangering the safety of another results in
an fincrease of four levels; and causing death or intending to
- cause bodily injury results in application of the most analogous
guideline from Part A of Chapter Two of the guidelines if a
higher offense level is so achieved.

First, we believe the Commission should restructure the
guideline by: (1) significantly raising the base offense level
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to take into account the inherent seriousness of explosives ang
arson offenses as prosecuted federally, and (2) providing a
reduction to offense level 6 if the offense amounts only to
*malicious mischief."™ Although the commentary states that many
arson cases involve "malicious mischief,” prosecutors and inves-
tigative personnel from the Bureau of Alcohol, Tobacco, and
Firearms have indicated to us their belief that "malicious
mischief” does not properly characterize the typical federal
arson prosecution. Most federal arson cases, in their view, are
serious offenses involving substantial damage or risk of damage
or danger to persons. We recommend that the Commission recon-
sider the data upon which the guideline was based to determine if
the offense has changed over the last several years so that a
restructuring of the guideline would be in order.

We also believe that establishing the applicability of the '
specific offense characteristics on risk of harm can be extremely
difficult and that other more objective factors would be prefera-
ble. For example, the guideline is not clear regarding the
applicability of the factors listed above to the dangers faced by
emergency personnel called upon to respond to a fire. Generally,
whenever the crime of arson is committed, even in a vacant
building, there is either knowledge that emergency personnel will
be endangered or a reckless disregard for their safety. Injury
to public safety officers responding to arson or explosives
offenses is a factor specifically recognized in 18 U.S.C. §844(f)
and (i). Because of these difficulties, we recommend that
guideline §2K1.4 be amended to include the following specific
offense characteristics, which rely on objective factors:
committing the offense in a large building or a location where
other buildings are in close proximity; committing the offense in
a commercial or other district in which a rapid emergency response
is difficult; setting fire or placing explosives in more than one
location; and committing the offense to conceal another offense.
Moreover, the two-level increase for the use of a destructive
device under §2K1.4(b) (6) is not enough.

6. Murder

As the Department has previously pointed out, the commentary
to guideline §2Al.1l, regarding first degree murder, should be
amended to indicate that life imprisonment is a mandatory sanc-
tion under 18 U.S.C. §1111. (The statute also includes the death
penalty for first degree murder.) Both Application Note 1 as it
now reads and the background commentary as amended to take effect
November 1 should be changed in this regard. The explanation in
the amended commentary incorrectly relies on provisions of the
Sentencing Reform Act of 1984 relating to the classification of
offenses to conclude that life imprisonment is not mandatory for
first degree murder under section 1111. At least one court of
appeals has ruled that life imprisonment is now mandatory for
first degree murder, United States v. Donley, 878 F.2d 735 (3d
Cir. 1989), and we believe the guidelines commentary should
reflect this view. '
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7. Homicide-Related Offenses

Guideline §2A2.1 on assault with intent to commit murder,
conspiracy or solicitation to commit murder, or attempted murder
should be amended by increasing the base offense level and
including specific offense characteristics that reflect statutory
distinctions. The current base offense level is 20. An offender
in the lowest criminal history category would receive a sentence
of 33-41 months and in ‘the highest category 70-87 months (just
over seven years at the top of the range). Most of the statutory
maxima for the offenses subject to this guideline are 20 years'
imprisonment, while some are as high as life imprisonment.
Offense level 20 is too low for these serious offenses. A
defendant could receive a three-year sentence despite the fact
‘that he had taken practically all steps necessary to commit a
murder but was intercepted by law enforcement officers at the
last minute. (If the base offense level is raised substantially,
it would be appropriate to retain a lower offense 1level for
attempt to commit manslaughter, a violation of 18 U.5.C. §1113,
which is subject to imprisonment for only three years.)

In addition to raising the base offense level, we recommend
establishing specific offense characteristics that link the
sanction under guideline §2A2.1 to the offense which was the
- object of the attempt, solicitation, or conspiracy, rather than
treating all of these offenses equally regardless of who the
victim is. For example, an attempt to kill the President or
cCertain other government officials, is punishable by life impris-
onment, 18 U.S.C. §§1751(c) and 351(c), and should result in an
enhanced guideline penalty. . '

8. Career Offender

The career offender guidelines include an objectionable
application note to the definitional section. Specifically,
‘application note 4 to guideline §4B1.2 will provide as of
November 1 that the definitions from §4Al.2 on criminal history
will apply in determining which past convictions are covered by
the career offender guideline, §4Bl.1. These include, -for
example, the guideline on the applicable time period, foreign
sentences, expunged convictions, and the commentary concerning
invalid convictions. As a result, a sentence of more than one
year and one month that was neither imposed nor served during the
fifteen years prior to the commencement of the instant offense is
not counted. Similarly, a sentence of less than a year and a
month does not count unless it was imposed within ten years of
the commencement of the instant offense. These limitations are
inconsistent with the statutory mandate that the Commission
®assure that the guidelines specify a sentence to a term of
imprisonment at or near the maximum term authorized® for defen-
dants who are convicted of felonies that are crimes of violence
or certain drug offenses and who have two prior convictions for
such crimes. 28 U.S.C. §994(h). 1In particular, it makes no
- sense to apply the time limitations otherwise applicable for
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criminal history purposes to the career offender provision, which
is designed to look at the defendant's entire lifespan.

9. Extortion Under Color of Official Right

We recommend that the guideline concerning bribery ana
-extortion under color of official right, §2Cl1.1, be amended to
provide a higher base offense level. The guideline establishes a
base offense level of 10 and provides specific offense character-
istics based on the amount of the bribe involved and whether the
-offense involved an elected or high-level official. An offense
level of 10 allows a probationary sentence (with intermittent,
community, or home confinement). 1In our view a person convicted
of a bribery offense should be incarcerated, regardless of the
amount of the bribe involved. Sentences of incarceration should
not be reserved for cases involving officials who accept large
bribes and for high-level officials. The amount of the bribe is
generally unimportant in determining the level of the defendant's
culpability or the harm caused by the offense. We recommend that
the base offense level for guideline §2Cl1.1 be raised to 13 or 14
to assure a sentence of imprisonment even for a defendant who-
" accepts responsibility for his offense. -
We appreciate your bringing these recommendations to the
attention of the Commission and hope that it can approve guide-
line amendments in the above areas for the next submission to
Congress. We would be pleased to provide our assistance to the
Commission in its efforts to implement these suggestions.

Sincerely,

Roger A. Péuley f

Sentencing Coordinator
Criminal Division



- RELEVANT CONDUCT EXERCISE: }

Yariation #1

During the robbery an alent teller activates the silent alarm, potifying the police.
Defendant A hear the squad car sirens and immediately leaves the scene without his two
codefendants. Defendants B and C also hear the sirens upon exiting the bank, and steal
8 nearby car by forcing out the owner. In their attempt to escape, their vehicle strikes a
child, causing permanent paralysis of her legs?

1. Should the offense level for Defendant A include a 6 level increase for "permanent
or life-threatening bodily injury” under §2B3.1(b)(3)(C)? ‘

- Why or why not?

Rev. 9/20/89
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DEPARTMENT OF THE TREASURY
BUREAU OF ALCOMOL, TOBACCO AND FIREARMS

DEC 1 4 g
CC-38,342 7rr:JBP

Honorable Willism W. Wilkins, Jr.
Chairman

United Btates Sentencing Commission
/1331 Pennsylvania Ave., B.W,, Suite 1400
Washington, DC 20004

Dear Judge Wilkins:

Your staff has contacted us and requested that we review the
~sentencing guidelines snd make recommendations with respect
to possible changes in those areas within the jurisdiction
of the Bureau Alcohol, Tobacco and Firesrms (ATFr). The
changes recommended in this letter sre based on our
experience with the guidelines.

Arson

Under 18 U.5.C. § 844(3), it i3 unlawful to damage oOr
destroy or attempt to damage or destroy by means of fire

or an explosive any property used in interstate or foreign

" commerce or in any activity affecting interstate or foreign
commerce. Under gection 2K1.4 of the guidelines, the base
offense level for this offense is only 6. (For example, @
defendant with two serious prior convictions would only
receive a sentence of 2-8 months, and the defendant could be
placed on probation.) The Commentary to the guidelines
states that a review of presentence reports indicestes that
many arson cases involve mslicious mischief, i.a,, minor
property damage under circumstances that 4o not present sn
appreciable danger. We delieve thst the Commentery is an
inaccurate description of prosecutions under section 844(i).

Title XI of the Organized Crime Control Act of 1970, of
which section 844(i) is » part, was enacted by the Congress
to combat bombings and other serious criminal misuses of
explosives. The focus of the title was not upon malicious
mischief or minor damage to property, not presenting an

" appreciable danger. When smending the statute in 1982 to
oover fires as well as explosions, the Congress accurstely
described the purpose of Title XI--to provide Federsl

" Jurisdiction over the criminal use of explosives (a.9..
extortion, terrorism, and revenge). H.R. Rep. No. 97-678,
97th Cong., 24 Sess., zaprinted 4n 1982 u.s. Code Cong. &
Ad. News 2631-2633. ,
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Ronorable William W. wWilking, Jr.

The House Report 8lso elluded to the types of serious

3r8On cases prosecuted under section 844(i), stating that
*Xdentifying fires caused by explosives {s technically
Gifficult. Determining the cause of s deliberately set fire
involves an extensive physical ané chemical inventory of the
dedbriz at the fire scene, and extensive chemical ladboratory
analysis of the debris. Determining the persons responsible.
for causing the fire involves lsdborious snalysis of
insurance policy spplications, records of property
transfers, extensive corporate ownership records, balance
sheets, profit and loss statements, and comparison with v
information concerning other suspicious fires. Pire iz used
extensively not only for the criminal purposes of extortion,
terrorism and revenge, but to conceal other crimes such as
ggg;cide, snd for fraud agsingt insurance companies.® Jd at

The report also states that in a 1981 hearing "numerous -
representatives of the fire fighting profession, the law
enforcement profession, snd the insurance infustry testified
thst the arson investigstions performed by BATF were of
critical importance, and if anything, ought to be
expanded.” 14 at 2632.

Significantly, ATF does not utilige section 844(i) to
prosecute arson incidents involving malicious mischief.
Rather, ATr's lasw enforcement program with respect to erson
“emphasizes the use of section 844(i) in combatting
srson-for~profit, a major economic crime of national
magnitude. This program instructs ATF law enforcement
zersonnel to direct their investigations toward those
ncidents involving industrisl or commercial activities

- where the suspected perpetrators sre members of orgenized
.crime, white-collar criminals, members of organized arson
rings, and violent criminals whose illegal activities impact
upon the comnunity st large.

A review of the reported cases under section 844(!i) reveals
no case predicated upon melicious mischief. The reported
cases fall within the following categories: arson snd
bombings for profit (including insurance fraud) or some
Other comuercisl motive; arson and bombings to $njure a
person or damage property for revenge; and other serious
ersons and bombings.
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In setting the base offense level at only 6, the guidelines
appear to ignore the zisk of injury to emergency personnel
snd private citizens when emergency personnel respond to en
srson scene. The risk to firefighters in large commercisel
buildings is substential. The guidelines 40 not take these
risks into sccount and seem to ignore congressional intent
to severely punish violations of section 844(i), resulting
in injury to emergency personnel. In 1984, Congress smended
section 844(i) to make explicit thst an injury to or the
death of a pudblic ssfety officer would résult in an
incressed sentence. The committee report accompanying the
legislation states: “The Committee intends that a death or
injury i3 a direct or proximate result of conduct proscribed
in section 844(8), (£), or (i), if it is reasonsdly foresee-
able. For example, included in the reasonsbly foreseeable
consequences of the burning or destruction by an explosive
of a building affecting interstate commerce in violation of
subsection 844(i) would be a3 response by firemen and others
(including high speed driving of fire equipment and :
smbulances), crowd control by policemen, and the examination
of the remainzs of the building and undetonsted explosives by
sany one of a number of law enforcement officers and
technicians.® 6. Rep. Ro. 98-225, 98th Cong., 24 Sess. 359,
Zeprinted in 1984 U.B8. Code Cong. & Ad. News 3508.

We recommend that the base offense level for arson should be
increased to 24, Arson in violation of section 844(i) is a
serious offense and is s crime of violence for purposes of
the Career Offender provisions.

Under the current guidelines, if the defendant "endangered”
the safety of snother person, an increase of 4 levels is
made. If the defendant “"recklessly endangered” the safety
of another person, sn increase of 14 levels is made. If the
defendant knowingly created a "substantial risk of death or
serious bodily injury,® an increase of 18 levels is made.
Informstion from Assistant U.S. Attorneys handling these

" cases in@icate that these guidelines are confusing and not
esasy to apply. For exanmple, uncertainty exists with respect
to the app:opriatc sentencing level where 8 fireman or
private citizen is injured while firefighters are driving to
the scene, and the dofendant did not intend thil
oconsequence.
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Arson cases under section 844(i) are, by their nature,
éifficult and complex cases to prosecute. United States
Attorneys are more reluctsnt to prosecute these cases when
the sentencing guidelines for increasing the base offense
level above 6 are Aaifficult to apply.

If the base offense level is increased to 24, the increase
in offense level for endangering the safety of another
person could be eliminated; the increase for recklessly
endangering the safety of another person coulé be reduced
from 14 levels to 4 levels; and the incresse for knowingly
creating a8 substantisl risk of death or serious bodily
injury could be reduced from 18 levels to 8 levels. United
States Attorneys will be more willing to prosecute srson
cases under section 844(i) when they sre certsin that a
reasonadble sentence will be imposed even if the incresses
for recklessly endangering the safety of another or for
knowingly creating s substantial risk of death or serious
_bodily injury sre not imposed by the sentencing judge.

- Maximum Septences Under The Armed
Cl:!!t Q:jmin.l Act ]l n E c s !Z“:)

Under 18 U.5.C. § 924(e), an individual such s a felon who
has three prior convictions for s violent felony or a serious
drug offense and who violates 18 U.5.C. § 922(g) by possess-
ing a firesrm is subject to 8 mandatory minimum sentence of
15 years imprisonment. Section $24(e) does not state »
maximun term. However, in United States v, Savage, 863 F.24
595 (8th Cir., 1988), the court held that the maximum sentence
.under section 5G1.1(b) of the guidelines is 15 years. '

In numerous cases where armed career criminals possessed
firearms before the sentencing guidelines became effective,
judges imposed more than the mandstory minimum 1S-year
sentence. In reported cases, Gefendants received the
following sentences: 1life (2 cases); 30 years (1 cese);
2% years (1 case); 23 years (1 case): 20 years (5 csses,
including 1 case in which the defendant received consecutive
- gentences of 20 years each on two counts); asnd. 18 yesrs
(1 case). In Attachment A to this letter, the reported
Céses are analyzed in some detail snd the factors judges
- uwsed in imposing more than the minimur 15-year sentence are
- @iscussed. ' ' ‘

14
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In 8 recent unreported cease, Warren Bland was sentenced to
1ife imprisonment for being an armed career criminal &n
possession of a firearm, Fortunately, Mr. Bland possessed
the firearm before the sentencing guidelines became
effective. If he poscessed the firearm today, the maximum
sentence he could receive would be 15 yesrs. Nr. Bland had
8 long history of vicious and sadistic sexual assaults.
This case is discussed in an article in U.8. News and Worlad
Report which is contained in Attechment B. Upon the
Commission's request, we would be glad to provide examples
of unreported cases in which defendants received more thasn 8
15-year sentence.

A review of the cases shows that a 15-yesr maximum sentence
‘for armed career criminals is insppropriate. Many factors
may warrant sentences in excess of 15 years. A specific
guideline should be created to cover sentencing under section
924(e) that would allow judges to sentence defendants to more
than 15 years and to a meximum of life imprisonment in
sppropriate cases.

Under 28 U.6.C. § 994(h), Congress directed the Commission
to specify a term of imprisonment at or near the maximum
term authorized for defendants who were currently being .
convicted of a crime of violence or a controlled substance
offense and have two previous convictions for crimes of
violence or controlled substance offenses. Pursuant to this
directive, the Commission promulgated the career offender
guidelines in Chapter 4, Part B. *"Armed career criminals”
under 18 U.5.C. § 924(e) are by definition more serious snd
more hardcore offenders than are "career offenders.” That
is to say, armed career criminals must have already committed
three prior violent felonies or serious drug offenses and,
in addition, be found in unlawful possession of a firearm.
Every srmed career criminal under section 924(e) would heve
qualified as a career offender upon the commission of his

- third violent felony or serious drug offense if the third
offense had been prosecuted in Federal court.

Under section 5G1.1 of the guidelines, the maximum sentence
that masy be imposed under section 924(e) is 15 yeoars or 180
months. Under section 4B1.1 of the guidelines, career
offenders will receive longer sentences than armed cereer
criminsls even though the criminal record of the career
offender may well be shorter and the nature of his

F.ee
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criminality less serious. For exsmple, when the statutory
maximum for an offense is life (as it is under section
924(e)) and the defendant is » career offenBer, the
guideline range specified by section 4Bl.1 is 360 months (30
years) to life. The srmed career criminal can only receive
& meximum of 180 months or 15 years. The congressionsl
intent embodied in section 994(h) is that hardcore offenders
receive sentences at or near the ststutory maximum. It is
inconsistent with this intent to limit sentences under
section 924(e) to the statutory minimum of 15 years. Judges
should be sble to sentence srmed careser criminals to the
statutory maximunm provided in the statute--life imprisonment
in sppropriate cases. '

Felons In Possession of Firearms
Under 18 U.8.C. § 922(g), it iz generaly unlawful for a
felon to receive or possess a firearm. In November 1988,
the Congress increased the maximum penalty.for this offense
from 5 years to 10-yesrs imprisonment. The current
sentencing guideline applicable to this offense in section
2K2.1 provides a base offense level of 12 and requires @
decrease to level 6 if the defendant obteined or possessed
the firearm solely for lawful sporting purposes or for
collection. The offense level for felons who possess
conceslable or non-sporting firearms and who have prior

convictions for crimes of violence or for controlled
substance offenses ig too low. : '

The 1986 amendments to the Gun Control Act of 1968

(18 U.5.C. Chapter 44) -i?nific.ntly decreased the number of
felons prohibited by section 922(g) from possessing fireerms.
Effective November 15, 1986, under 18 U.5.C. § 921(s)(20), a
felon who has received an expunction, pardon, set sside, or
restoration of civil rights and who is not prohibited by the
law of the jurisdiction in which convicted from possessing
firearms i3 no longer prohibited under Federal law from
possessing firearms. Thus, a section 922(g) offense has
become more serious because only individuals not having any
of these indicia of rehabilitation are prohibited from
possossing firearms. :

- PBecsuse of the insignificant sentences provided for
the guidelines, ATF has experienced difficulty in having
inaividuals prosecuted who possess firearms snd who have
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committed a prior crime of violence or s controlled
substance offense. The guidelines should provide en
increase in the offense level to 18 {f the defendant is in
possession of a concealable or non-sporting firearm, the
firesrn {5 losded or the defendant possesses ammunition for
‘the firearm, snd the prior felony conviction is for a
controlled substance offense or a crime of viclence. This
class of individuals poses a serious threat to society if
they possess thecse types of firearms and a significant
deterrent to such possession should be implemented.
Furthermore, the decreasse in offense level if the defendant
obtained or possesszsed the firearm solely for lawful sporting
purposes or collection should be eliminated for this class
of defendants. If the defendant used a firearm in the prior
felony, the offense level should be increased to 22, for
purposes of our recommendation, the term "non-sporting
firearm” would mean a firearm not meeting the sporting -
purposes criteria for importation into the United Stastes
under 18 U.S.C. § 925(4)(3).

If the defendant has two prior convictions for controlled
substance offenses or crimes of violence and is in possession
of & concealable or non-sporting firearm and the firearm is
loaded or the defendant is in possession of ammunition for
the firearm, the offense level should be increased to 26.
These individusls pose a serious threat but 80 not qualify
for sentencing as "career offenders” or as "srmed career
criminsls.” If the defendant used a fireerm in two prior
offenses, the offense level should be increased to 30.

Under former 18 U.S8.C. § 3575, which was repesled for
offenses committed on or after November 1, 1987, s defendant
who had two prior felony convictions and was convicted of
a third felony could be sentenced as s dangerous special
offenfer and receive sn enhanced sentence. Attachment C
provides examples of casses where the Gefendants were
sentenced to 8 and l0-years imprisonment for being s felon
in possession of 8 firearm but where, under the sentencing
guidelines, the sentence would only be 15-21 months. Under
the guidelines, if the defendant received the 2 level

- reduction for scceptance of personal responsibility the
sentence would only be 10-16 months. Also, these defendants
©could qualify for home detention or community confinement
gather than imprisonment for up to one-half of their '
sentence. Attachment C slso contains a discussion of other
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cases where the defendant received a substential sentence
for being a felon in possession of s firearm.

Being » felon in possession of a firearm is 8 serious
offense. In United States v, Jopnes, 651 F. Bupp. 1309 (E.D.
Mich., 1987), the court held that this offense is 8 Ccrime of
violence for purposes of detaining & defendant without bail.
The court found that there waz a substantial and continuing
risk that & convicted felon will commit a violent act Suring
the period the felon possesses the firearm. A felon possess-
ing a firearm is especislly serious when the felon has »
prior record for crimes of violence or drug offengses. In
United States v. Burton, 629 r.28 975, 977 (4th Cir. 1980),
the court stated: “Convicted felons, particularly those who
have been convicted of violent crimes, congtitute a greater
threat to society if armed than if they were not.” 1In

v veyr, 683 F.28 224, 234 (7th Cir. 1982),
the court described the offense as "» serious offense with
potentially violent overtones.” 1In linited States v. Felder,
744 ¥.24 18, 21 (3rd Cir. 1984), the court observed that the
offense ®"was particulsrly heinous in view of the defendant’'s
long end serious history of assasultive behavior which
involves, inter alia, separate convictions for robbery and
voluntary manslaughter.*

In some cases, a defendant may have committed three prior
violent felonies or serious drug offenses but may not qualify
for sentencing as an armed career criminal under section

924 (e) because of a Gefect in one of the convictions. 1In

v w , 831 r.28 %09 (9th Cir. 1987), the

court held that a defendant may challenge the constitutional
validity of his three prior convictions in an srmed casreer
criminal case. If a defendant is convicted of three violent
crimes but the record is silent on whether he was represented
by counsel in pleading guilty to one of the crimes, he csnnot
be sentenced as an armed career criminsl. This defendant
- would have an offense level of 12 and he would probably be
in Criminal History Category III. His sentence would be
15-21 months, and if he accepted personal responsibility for
the offense, the sentence would be reduced to 10-16 months.
Be could serve one-half of this in home detention or
compunity confinement. Our propossl would result in a more
‘gessonable sentence for this defenBant.
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%We believe our proposal narrowly targets those individusls
whose possession of firearms poses a significant threat to
society. For example, the offense level for an individual
$n possession of a sporting firearm, 2,g.. a conventional
hunting rifle or shotgun, would remain st 12 even if the
individual had previously been convicted of a crime of
violence or s controlled substance offense. .

We 8180 believe that the reduction to offense level 6 if
the defendant obtained or possessed the firearm solely for
lawful sporting purposes or collection should@ be eliminsted
or severely curtailed. As @ basis for sentence reduction,
defendants are asserting this provision in clearly
inappropriate cases. 1In Unjted States v, Smesthers, 884
F.2d 363 (8th Cir. 1989), & convicted felon fired a rifle
throughout his home after a quarrel with his wife. His sole
srgument on sppeal was that his offense level should be
-reduced because he had obtained the rifle solely for sporting
purposes. This srgument was rejected by the court. In
United States v. Pope, 871 F.24 506, 508 (Sth Cir. 1989), »
felon claimed that he possezsed a silencer as part of 8 gun
collection. The court stated that only e lawful collection
of guns can be considered 8 mitigating factor under section
2K2.2(b)(3): - "it would De contrary to the clear intent of
this provision to find thst en {llegal gun collection, such
as one possessed by s convicted felon, should be used to
reduce the sentence of a person guilty of violating a
firearms statute.” This case appears to be in conflict with
section 2K2.1(b)(1) of the current guidelines which requires
8 reduction of the offense level to level 6 if the defendant
possessed the silencer solely for lawful sporting purposes
or for collection. ' .

Unregistered Weapons nnﬂgg- The National Fi ;g!:mg. Ag.g .{nzb)

Under 26 U.8.C. 5861(4), it is unlawful for an individueal
to possess a National Firearms Act firesrm which is not
registered to that individual. PFriresrms under the HFA
include wespons such as machineguns, sawed-off rifles and
shotguns, silencers, and bombs. BSection 2K2.1 of the
guidelines specifies an offense level of 16 for the
8session of an unregistered NFA weapon. The offensge -
devels for felons who possess NFA weapons and who have @
prior felony conviction for a crime of violence or @
controlled substance offense should be increased from 16 to
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20. This class of {ndividuals poses an extremely serious
threst to society 4if they possest NFA weapons end a
significant deterrent to their possession of these wespons
should be inmplemented. If the prior felony conviction
fnvolved the use of » firearm, the offense level should be
increased to 24. The offense level should be incressed to
28 if the defendant has two prior convictions for controlled
substance offenses or crimes of violence. While these
individuals pose a serious threat, they do not qualify for
sentencing as "career offenders® or 8s “"armed career
criminels.® The offense level should be increased to 32 if
the defendant has two prior convictions which involved the
use of firesrms.

Congress recently asmended 18 U.5.C. § 9%924(c) to increase the
. penalty for using a machinegun or s firearm equipped with a
silencer during a crime of violence or a drug trafficking
crime to a mandatory term of imprisonment of 30 yesrs. This
penalty i5s in addition to the penalty for the 8rug traffick-
ing crime or crime of violence and shows the seriousness
with which the Congress views the association of KFA weapons
with violent crimes and drug offenses, '

In United States v, Lopez, 875 F.24 1124 (Sth Cir. 1989),
the district court made an upward departure from the guide-
lines in sentencing Lopez for possession of machineguns in
part becsuse he was 8 multi-convicted felon. The sppellate

" court ruled that the district court's grounds for departure
were not sufficient. In cases arising before the sentencing
guidelines took effect, courts held that it was proper to
-{mpose consecutive sentences for possessing an unregistered
NFA weapon and for being a felon in possession of the same
firearm. 1In other cases, courts have imposed lengthy
sentences on felons who possessed NFA weapons. These cases
are discussed in Attachment D,

This guideline also requires s decrease to level 6 if the
defendant obtained or possessed the NFA weapon solely for
‘lawful sporting purposes or for collection. This decrease
should be eliminated because under 26 U.5.C. § 5861(@&) it is

" $1legal to possess an NFA weapon unless it is registered to
the person possessing it. These weapons are contraband.
(Bas 4% U.6.C. § 781(b)(2) which provifes that sny firearm
with respect to which a violation of the RFA hss occurred is
8 contraband article snd a vehicle used to transport the
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firearm is subject to forfeiture.) Most certainly, this

P.12

Gecrease to level 6 should not be svailsble to any defendant
who possess an unregistered NFA wespon after being convicted

©f a controlled substance offense or s crime of violence.

Receipt of Explosives by Felons

Under 18 U.6.C. § 842(4)(1), 4t is generslly unlawful for

any person who has been convicted of a felony to receive

explosives. Under section 2K1.3 of the guidelines, the base
offense level for unlawfully receiving explosives §{s € and

if the defendant is prohibited under section 842(i) from
receiving explosives, the offense level is increased 10

levels to 16. We recommend an increase in the offense level
to 20 for individuals who receive explosives and who have

been convicted of a crime of violence or a controlled
substance offense. If the defendant used @ firearm or

explosive in the prior felony, the offense level should be

increased to 26.

If the defendant hss two prior convictions for controlled
- substance offenses or crimes of violence, the offense level
should be increased to 30. These individuals pose a seri

threat but 8o not qualify for sentencing as "career

offenders” or as "armed career criminals.® If the defendant

used 8 firearm or explosive in two prior offenses the
offense level should be increased to 34. ’

- We appreciate this opportunity to comment on the sentencing
guidelines. If additional information is desired, please

‘let us know,

Sincerely yours,

Dirrfel N. tnevt
Associste Director
(Law Bnforcement)

~ Attschments
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In two reported cases, the defendants received life sentences
for being armed career criminals in possession of a firearm.
, 835 F.24 1195 (7th Ciz. 1987);

Ppited States v, Jackson
United States v. Gourley, 835 F.2d 249 (10th Cir. 1987).

n v , Bupra., 30 minutes after bsing
released from prison as part of a “work release program,*
Jackson robbed another bank. He hsd been serving s sentence
for two bank robbery convictions. Jackson had previously
been convicted of a total of four srmed bank robberies and
one armed robbery. 'The court stated that armed bank robbery
on the day of release--following earlier armed robbery
convictions going back to 1973--marked Jackson as 8 career
criminal. The court also stated theat specific Qeterrence
had failed in Jackson's case.

In United States v. Gourley, supra, the trisl judge reviewed
‘Gourley's criminal record--11 convictions inclu@ing two
_armed robberies and two burglaries. The trisl judge also
_considered the fact that more than one-half of his prior
crimes involved the use of firearms. Two undercover officers
went to 8 room st a motel to attempt to buy narcotics. While
the two officers were waiting in the room, Gourley burst in
snd pressed a sawed-off shotgun ageinst the throat of one of
the officers. A struggle ensued during which Gourley tried
to pull out a .357 megnum from his waistband. Evidence
produced at the sentencing hearing showed there were firing
pin impressions on & shotgun shell taken from the shotgun
Gourley pressed to the officer’s throat. The triasl judge
concluded that had it not been for the malfunction of the
weapon at least one police officer probably would have been
Xilled. The Seventh Circuit stated that the circumstances
surrounding Gourley's arrest and his 11 prior felony
oconviotione justifieod the 1lifc ocntemoc., The ocourt concluded
that Gourley's record demonstrated that convictions and
imprisonment Aid not deter him from returning to crime efter
he was released. The court stated that becsuse the hope of
‘yehabilitation was unrealistic in Gourley's cese, the
sentencing judge had to 1ook to other factors in reaching

his decision, such ss the desire to prevent repeated crimes
by the defendant 8nd the deterrence of others who would
comnit similar crimes.

In the following ceses, the defendants received more than 20
ars. In United States v. Shegog, 787 F.2d 420 (6th Cir.
986), the defendant was sentenced to 30 years as an srmed
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cereer criminal. He was 3lso convicted of possession of PCP
with intent to distridbute. In United States v. Cloyd, 819
F.24 836 (8th Cir. 1987), the defendant wazs sentenced to 25
yesrs as an srmed career criminal by the trial judge and the
Eighth Circuit deferred » Gecision on whether he shoul@ have
been sentenced as an armed career criminsl. Cloyd used the
giresrm in a bank robbery for which he was 8lso convicted.
He wss also convicted of violating 18 U.B.C. § 924(c). 1In
v » 840 F.28 574 (8th Cir. 1988)
(en banc), Cloyd's 25-year sentence 85 an armed career
criminal was affirmed. In v , 836
F.24 843 (4th Cir. 1988), the defendant was sentenced to 23
years. The court mentioned that the defendant hed been
arrested 19 times between the ages of 14 and 18 and had 3
prior robbery or burglary convictions. The court in Blanpnon
stated that the maximum penslty is life {mprisonment and
that the trial judge has broad discretion. The court
. observed that the trial judge had specifically set out the
reasons for the 23-year sentence. . The trial court had
stated that it wished to incepscitate the defendant to
‘prevent him from committing crimes and that incepacitation
had slways been viewed 88 one of the sppropriate ends of
punishment.

In the following cases the defendants received sentences of
20 years. In United States v, Ouintero, 872 F.24 107 (5th
Cir. 1989), the defendant received congecutive 20-year
prison terms on each of two counts of being en srmed career
criminal in possession of ¢ firearm. On May 27, 1887,
Quintero was found to have heroin in his pocket when
encountered by police and in a search of an apartment police
found two rifles. On October 13, 1987, police found a gun
on the floor of Quintero’'s car sfter apprehending him in a
high speed chase. He had two prior convictions for burglary
with intent to commit theft and one prior conviction for
sssault with intent to rod while srmed. 1In :

Jordan, 870 F.2d 1310 (7th Cir. 1989), the Gefendant had
pled guilty to sttempted murder. Jordan had used a firearm
to fire at an off-duty police officer outside the store
where the officer was employed as 8 security officer. The
court mentioned that Jordan had three prior robbery
convictions. In DUnjiteq States v, Pirovolos, 844 F.2d 415
(7th Cir. 1988), the defendant was sentenced to 20 years
imprisonment with a mendatory term of 15 yesrs without
probation or parole. The court mentioned that Pirovolos had
3 prior convictions for armed robbery. '



DEC-15-1989 18:220 FROM RTF CHIEF COUNSEL TO 96627631 F.15

In United States v. Clawson, 644 F. Supp. 187 (D. Or. 1986),
Affirmed 831 F.2d 909 (9th Cir. 1987), police officers
dressed in plain clothes encountered Clswson and fGentified
themselves. Clawson began to run. After taking s few steps,
he resched for the small of his back, as if to 4raw 8 gun
from his waistband. One officer drew his gun and ordered
2im to "freeze." An altercation developod between another
officer and sn associste of Claswson's. Clawson begen to
odge away from the officer who had ordered him to stop. The
officer told him to stop or he would shoot. The officer :
ordered Clawson to lay down and he handcuffed Clawson. When
the officer was Qistracted by the altercation, Clawson sat
up and began to move around. The officer pushed Clawson
down and heard metal strike the pavement., The officer
looked down and sasw a handgun on the ground behind Clawson.
In United States v, Jacksopn, 824 F,24 21 (D.C. Cir. 1987),
the defendant was spprehended in an apartment in possession
of two .38 caliber pistols. The opinion stetes that he had
one prior bank robbery conviction.

In United States v, Lego, 855 F.24 542 (8th Cir. 1988), the
defendant was sentenced to 18 years. The defendant was under

- indictment on two counts of being a felon in possession of a
firearm, two handguns, when local police officers arrested
him for possession of a third handgun.

An examination of the reported cases shows the courts have
considered the following factors in sentencing defendants to
more than the required 15-year minimum sentence as armed
career criminals:

- the number of times the defendant had been arrested

- the number and the nature of the defendant’'s prior
offenses

- whether the prior offenses involved the use of a
firearm or the attempted discharge or the discharge of
8 firearm |

- whether the prior offenses involved violonco_

- whether the defendant was on probstion or parole or
under indictment when he possessed the firearm

-~ the periods of time the defendant spent out ot przson
nithout being arrested or convicted

A-3
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how long the Gefendant had been released from prison
before committing the current firearms offense

the circumstances of the cdrront offense

whether other State or Federal offenses were committed
during the current firearms offense '

whether the current offense involved the use of @
firearm or the attempted discharge or the éischarge of
a firearm _

whether violence iii involved in the current offense

the degree of danger thst the defendant posed to
society, 1.e., the defendant's dangerousness

the possibility of rehabilitation of the defendant
deterrence of the defendant '
general deterrence

incapacitation or prevention of edditionsl crimes by
the defendant. .

A-4

P.16



DEC-15-1989 1@:82 FROM ATF CHIEF COUNSEL T0 96627631 P.18
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In United States v, Felder, 744 F.24 18 (3rd Cir. 1984),
the defendant received an enhanced l1lC-year sentence as a
dangerous special offender for being a felon in possession
of 8 firearm under 18 U.B.C. App. § 1202(a). Bection 1202
has since been repesled. The maximum sentence under section
1202 was only 2 years. He had only two prior convictions so
under the sentencing guidelines he woul@ not qualify es a
career offender and he would not qualify as an armed career
criminal under 18 U.B.C. § 924(e). Under the guidelines,
Felder's offense would have sn offense level of 12 and he
would probably be in Criminsl History Category III. His
sentence would be 15-21 months and if he accepted personal
responsibility for the offense the sentence would be reduced
to 10-16 months. He could serve one-half of this in home
detention or community confinement.

In the Felder case, the court considered nine of defendant's
srrests, including asrrests for repe and two arrests for
sggravated sssault, as well as his convictions. At page 21,
the appellate court noted the the trisl court's observation
that "Felder's offense, possession of a gun by s felon was
particularly hefinous in view of the defendant's long and
serious history of asssultive behavior which involves, inter
alina, separate convictions for robbery and voluntary
manslaughter.” There is no indication in the opinion thet
Felder was misusing the firearm. It sppears he was merely
in possession of the firearm. .

In Unjted States v, Williamson, 567 F.2d 610 (4th Cir. 1977),
the Gefendant received an 8-year enhanced sentence as &
dangerous special offender for being 8 convicted felon in
possession of a firearm under 18 U.5.C. App. § 1202. The
only convictions mentioned in the opinion are 8 conviction
for housebreaking and larceny snd another conviction for
manslsughter. Under the guidelines, Willismson's offense
would have an offense level of 12 ané he would probably be
in Criminal History Category III. His sentence would be
15-21 months and if he accepted personal responsibility for
the offense the sentence would be reduced to 10-16 months.
He could serve one-half of this in home detention or
comnunity confinement. There is no indicetion in the opinion
that Williamson was misusing the firearm, It appears he wss
merely in possession of the firearm. :

Tn Dnited Etates v. Scott, 804 F.2d 104 (8th Cir. 1986),
- the defendant received a l0-year enhanced sentence as &
dengerous special offender for being s convicted feloa in
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possession of a firearm under section 1202. The only
convictions mentioned in the opinion are convictions for
armed robbery and robbery and conveying a weapon in a
Federal prison. It appears that under the sentencing
guidelines he would not qualify as s career offender and

be would not qualify ss an armed career criminal under

18 U.5.C. § 924(e). Under the guidelines, Bcott's offense
would have an offense level of 12 and he would probably bdbe
§n Criminal History Category IV. His sentence would be
21-27 months and, if he accepted personal responsibility for
the offense, the sentence would be reduced to 15-21 months.
There is no indication {n the opinion that Scott was misusing
t?e firesrm. It appears he was merely in possession of the
firearm. -

In Un v » 806 'F.24 61 (3ra Cir. 1986),

the defendant received an 8-year enhanced sentence e a
dangerous special offender for being s convicted felon in
possession of a firearm under 18 U.S.C. App. § 1202. The
opinion mentions eight convictions but the defendant had
only two convictions for violent crimes and no convictions
for drug offenses. Under the sentencing guidelines, he would
not qualify ss a career offender and he would not qualify as
sn armed cereer criminsl under 18 U.5.C. § 924(e). Under the
guidelines, Oliveri’s offense would have an offense level of
12 and he would probably be in Criminal History Category VI,
His sentence would be 30-37 months and, if he accepted
personal responsibility for the offense, the sentence woulad
be reduced to 24-30 months. There is no indication in the
opinion that Oliveri was misusing the firearm. It appears

he was merely in possession of the firearm.

In Dnited States v, Quimmtte, 798 r.2d4 47 (2nd Cir. 1986),
police officers heard a muffled shot from within a bar and
discovered confusion and brawling inside the bar. The
police officers observed Ouimette dropping e revolver and @
pair of gloves to the floor. There was only one firearnm
involved in this cese. Ouimette received s sentence es a
dangerous special offender of 18 years--9 years for being a
felon in receipt of a firearm under 18 U.5.C. § 922(h) end
9 years for receiving a firesrm with sn oblitersted serial
number under 18 U.S8.C. § 922(k). The sppellate court upheld
the consecutive sentences for violations of sections 922(h)
snd 922(k). The cese was remanded to the trial court for a
decision on whether Ouimette was entitled to a new trial
based on newly 8iscovered evidence. In an earlier teported

C-2
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decigion on this case--United Btatesx v. Ouimette, 753 F.24
168, 19¢ (lst Cir. 1985)--the appellate court had rejected a
Challenge to the severity of the sentence. The court stated
that in light of Ouimette’'s extensive criminasl record which
showed a marked propensity for violence, the sentence wss

- mot disproportionately severe. The court a4id not 1ist
Ouimette's prior convictions.

In other cases, defendants received enhanced sentences as
dangerous special offenders for being a felon in possession
or receipt of » firearm-- v

United States v, Grier, 851 F.24 982 (7th Cir. 1988)
(10 years for a violstion of 18 U.S8.C. § 1202)

» 831 F,20 760 (8th Cir. 1987)
(15 years for a violation of section 1202)

, 818 F.2d4 738 (10th Cir. 1987)
(5 years for a violation of section 1202)

United States v. Blade, 811 F.24 461 (8th Cir. 1987)
(9 years for a violation of section 1202)

United States v. Hanahan, 798 F.24 187 (7th Cir. 1986)
(10 years for a violstion of section 1202) .

United States v, Oliver, 787 F.28 124 (3r8 Cir. 1986)
(12 years for a violation of section 1202)

United States v, Adams, 771 F.24 783 (3rd Cir. 1985)
(10 years for a violation of section 1202)

United States v, Davis, 710 F.2d 104 (3rd Cir. 1983)
(12 years for s violation of section 1202)

In other firearms cases, defendants received lengthy
sentences. In 25 V, . 579 F.28 474 (8th
Cir. 1978), the court sffirmed the sentence of the defendant.
The defendant was sentenced to 10 years--two consecutive 5-
year terms for being a felon in receipt of a firearm and for.
falgifying the firearms transaction form in purchasing the
firearm from s licensed firearms dealer. In

Gardpner, 605 F.2d 1076 (8th Cir. 1979), the court again
upheld the sentence imposed on Gardner. Example B.10 of the
supplementary illustrations promulgated by the Commission

C-3
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states that 8 count for being a felon in possession of @
firearm and 8 count for making a false statement in the
scquisition of a firearm sre grouped together. This mesns
that the defendant can only be sentenced for being & felon
in possession of s firearm and the false statement in
scquiring the firearm is totslly ignored.

In lnited States v.Santisgo-Fraticelli, 730 F.24 828 (ist
Cir. 1984), the defendant #lso received » l0-year sentence--
two consecutive S-year terms for being s felon in receipt of
a firearm and for falsifying the firearns transaction form
in purchasing the firesrm from a licensed firearms dealer.
The court 4id not discuss the defendant's prior criminel
record in Getail. The opinion states that in 1970 the
defendant was convicted of a felony in New York. The
defendant argued that pretrial publicity portrayed him

s & Mafia boss and the mastermind behind the murder of

sn assistant district attorney.

In United States v, Mazak, 789 F.24 580 (7th Cir. 19686), the
defendant received a 6-year sentence--two consecutive 3-year
terms for being a felon in receipt of a firesrm and for
- falsifying the firearms transaction form in purchesing the
firearm from a licensed firearms dealer. The court d4id not
discuss the defendant’'s prior criminal record.

Iin Un v , 683 F,24 224 (7th Cir. 1982),

the defendant received a S-year sentence for being 8 felon

in receipt of smmunition under 18 U.§.C. § 922(h) and 8

consecutive sentence of 5 years probastion for being s felon

én possession of a firearm in violetion of 18 U.6.C. App.
1202.



DEC=15-19%Y 1004 rrul miIr LniEr o e - ——— ——e

Attachment D

Courts have consistently held that s defendant may receive
a consecutive sentence for possessing sn unregistered NFA
weapon and for being a felon in receipt or possession of the
same weapon. United States v, Gann, 807 F.2d 134 (8th Cir.
1986); United Stetes v, Gann, 732 F.24 714 (9th Cir. 1984);
Pnited States , 682 F.20 799 (9th Cir. 1982); United
wri , 581 F.24 704 (8th Cir. 1978). 1In the
Hricht csse, the defendant received s 10-yesr sentence for
possessing an unregistered sawed-off shotgun snd a S-year
sentence for being 8 felon in receipt of the same shotgun.
The sentences ran consecutively. It does not appesr that
Wright used the shotgun in sny crime. The shotgun was found
when ¢ car being @riven by Wright was stopped by local police
officers investigating sn srmed robdery. _

In United States v, Plessant, 730 F.2d 657 (11th Cir. 1984),
a defendant received s 21-year sentence 8s & dangerous
special offender under 18 U.6.C. § 3575 for possessing #n
unregistered sawed-off shotgun. The court stated thst he
had been convicted for stabbing e mapn in prison snd for
c;cong degree murder when he beat a man to desth with »
shovel.

In United States v, Scoth, 859 F.2d 792 (%th Cir. 1988),
Scott received a 25-year sentence when an ATI agent
purchased two KFA weapons from Scott and his companions.
Scott received a 10-year sentence as a dangerous special
offender for conspiracy to unlawfully possess KFA weapons

and a sentence of 15 years as a dangerous special offender
for possessing and trensferring unregistered NFA weapons.

The opinion stated that he had three prior felony convictions
but did not discuss the convictions in detail.
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$2K1.4.
(a)
(b)

(c)

(d)

TEE

Arson; Property Damage by Use of Explosives
Base Offense Level: 16

Specific Offense Characteristics

(1) If more than one applies, use the greatest:

(A) If the defendant knowingly created a
substantial risk of death or serious
bodily injury, increase by § levels.

(8) 1If the defendant recklessly endangered
the safety of another; if the offensec
was committed in a large building or in
a location in which other structures
were in close proximity; or if the of
fense was committed in circumstances in
which there was a reasonable expectation
that a rapid emergencyvresponse would
h;ve been difficult; increase by 4 lev-
els. :

(C) 1If the offense involved destruction or
. attempted destruction of a residence,
increase by 2 levels.

(2) If the offense was committed to conceal another
offense, increase by 4 levels.

(3) 1If the defendant used fire or an explosive to
commit another offense that is a felony under
federal law, or carried explosives during the
commigsion of any offense that is a felony under
federal law (i.e., the defendant is convicted
under 18 U.S.C. §844(h)), increase by 2 levels.

(4) If fire was set or if explosives were placed in
more than one location; or if a-qoltructive device

was used; increase by 2 levels.
(5) If the offense involved only minor property damage

under circumstances that did not ‘present an
appreciable danger, decrease by 10 levels.

Cross References

L K I )

Note

(1) The specific offense dharactexietic in subsec-
tion (b)é3) applies only in the case of an offense
committed prior to November 18, 1988,



(2) 1f the defendant, whether or not convicted of
another crime, was convicted under 18 U.8.C.
§844(h), for an offense committed on or after
November 18, 1988, the term of imprisonment is
that required by statute.

Application Notes:
* % &% W
3. Circumstances in which there is & reasonable expectation

that a rapid emergency response may be difficult would
include, for example, arson committed in a busy commercial
district in which response times are delayed by inner-city
traffic. v _ .
Creating a risk of death or serious bodily injury or endan-
gering the safety of another includes risk or danger to
emergency and law enforcement personnel who respond to ox
investigate an ocffense. '
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then keep the matter within the structure of the Guidelines. Also spc;ke about the last paragraph

LOGNUM
2908A 1

LOGNUM
2908A 1

LOGNUM
2031A 1

LOGNUM
2931A 1

LOGNUM
3041A 1

X

on page 2.97 which provides commentary background on how firearm charges are sometimes utilized in
the Federal Court to enable it to exercise jurisdiction over offenses that otherwise could be -
prosecuted only under State law.

QUESTION

The defendant was charged in a three count Indictment: Count 1 charged llegal Possession of a
Machine Gun. Count 2 aiso charged lllegal Possession of a Machine Gun. Finally, Count 3 charged
Hlegal Possession of Silencers. The defendant pled guilty to Count 1. The defendant’s behavior
Involved two sales of machine guns to an undercover agent. Later a search of the defendant’s
residence produced two silencers. The Guideline for the offense of conviction is 2K2.2 which has a
Specific Offense Characteristic which enhances the base level by four levels if the firearm was a
silencer. Should the enhancement be applied in this case?

ANSWER
Advised caller that the silencer could be included in the consideration if it meets the standards
for inclusion under Relevant Conduct’ 1B1.3(a)(1), which was a decision to be made by the Court.
In this scenerio the silencers were not directly a part of the offense of conviction, were
discovered at a seperate and distinct time from the conviction offense, and had no direct
relationship to the machine guns.

QUESTION )

Defendant is convicted of Possession of Firearm by a Convicted Felon. In applying the guideline,
the cross reference sends me to another offense if the defendant used the firearm to commit or -
attempt another offense and the level is higher than for the firearm guideline. | have no problem
doing that, but the AUSA is arguing that it can’t be done because the other offense is not a
federally prosecutable offense. The state could prosecute, but chose not to. The other offense
would be robbery (of an individual), described as follows. The defendant entered a young man’s
house, confronted him with the gun, waved it around and demanded money that he said the victim
stole from him in a drug deal. The victim said he didn't have the money, at which point the
defendant picked up a VCR and left with it. Does the cross-referenced offense have to also be a
federal offense? '

ANSWER : :
No. See the last paragraph under Commentary to 2K2.1. It states, "firearm statutes often are used
as a device to enable the federal court to exzercise jurisdiction over offenses that otherwise
could be prosecuted only under state law” and then goes on to give the example of the robbery of a
gasoline staiton. It seems clear that the case you describe is similar to that. You could apply
the robbery guideline, but would be limited by the statutory maximum for the offense of conviction,
that is, the firearm. ' »

QUESTION :

The defendant is convicted of placing a bomb in a telephone booth at 2:00 AM. when he believed all
the adjacent buildings would be empty. Subsequently, the bomb exploded and a waitress at a cafe
over 500 feet away and across a roadway claims that the shock waves caused her to hit a wall
causing her some injury. The offense of conviction takes the caller to Guideline 2K1.4 which has
a Special Offense Characteristic that increases the base offense level by 14 levels if the

- defendant recidessly endangered the safety of another. What is meant by recklessly endangering

LOGNUM
3041A 1

the safety of another?

ANSWER ' _ :

Suggested that the caller review the definition of reckdess at Application Note 1 to 2A1.4 which is
as follows: "Reckiess refers to a situation in which the defendant was aware of the risk created
by his conduct and the risk was of such a nature and degree that 1o disregard that risk constituted
a gross deviation from the standard of care that a reasonable person would exercise in such a

-situation. Advised caller that he should consider this definition along with the statutory

2



definition which he was researching, and that he and his Court would then have to make a final
determination based on their knowledge of the facts.

LOGNUM QUESTION

- 3071A 1 We have a defendant who was originally charged in a drug-related conspiracy, but who is now
pleading to Possession of a Firarm, (2K.1). Since he was essentially sitting in the car with a gun
In his coat, waiting for his codefendants to complete a drug transaction, | am wondering if the
specific offense characteristic, (c) (1) which references a firearm being ‘used" in committing or
attemnpting another offense, applies? )

LOGNUM  ANSWER

3071A 1 Reviewed 2K2.1 (c)(1) that states if the defendant used the firearm in committing or attempting
another offense, apply the guideline in respect to such other offense.
Discussed with caller other guidelines that differentiate possessing a firearm from using a firearm
by assigning fewer level increases for possessing . Advised that there is no definition of “using
a firearm"” in the guideline manual under 1B1.1, Appiication Instructions.
Emphasized that 2K2.1 (c)(1) uses the word “use”, not “possess”.
Advised caller that it appears that a case would need to made that by possessing the gun in the
car, the defendant was using the firearm.

LCGNUM  QUESTION

3130A 1 - Defendant pleaded guilty to two counts--count 1, Possessing an unregistered firearm, which was in
fact a bomb; and count 2, manufacturing explosives (similar to the bomb possessed). I'm not clear
on whether they should be grouped under 3D1.2(d) or not, even though 2K1.3 (T rafficking in -
explosives) is included in the list of offenses You can aggregate.

NUM  ANSWER
o0A 1 -You must be looking at an older edition of the guidelines, because no Chapter Two, part K
guidelines are inciuded on the list of offenses that can be aggregated. Just because grouping

LOGNUM  QUESTION

3183A 1 | have a defendant who has been convicted of drug distribution and an 18 USC 924 (c) charge. The
latter carries a mandatory five year consecutive. Must the Court also consider a monetary fine
for the 824 (c) conviction? ' ' _

LOGNUM ANSWER _
3183A 1 Guideline 2K2.4, Use of Firearm During or in Relation 1o Certain Crimes, instructs one to impose

imprisonment, a fine or term of supervised release would not be Imposed.

¥ the 924 (c) is the only offense of conviction, it would be consistent with the general policies
of the Commission for the court to order a term of supervised release and also a fine If there is
&n ability to pay. Technically, ordering a term of supervised release and/or imposing a fine in
such a case would be considered a departure from the guidelines, since as indicated, only
imprisonment is required by statute. :



JGNUM
4034A 1

LOGNUM
4071A 1

LOGNUM
4071A 1

LOGNUM
4096A 1

LOGNUM
4096A 1

LOGNUM
4117A 1

LOGNUM
4117A 1

LOGNUM
4188A 1

LOGNUM
4188A 1

X

ANSWER
Caller was told that there are admendments that have been approved by the commission and are
awaiting congressional review. The changes include one in reference 1o 2K2.3 The new language makes
k clear that the *he" refers to the other individual. Caller was toid that the language in
Section 1B1.5 makes it clear that you do apply all Chapter 3 adjustments. He was advised that the
commission would like all sentencing material in violation of supervised released cases.

QUESTION ‘
Caller had question about 18:USC:924(c)(1) where the statute requires a 5 year consecutive
sentence. Is this actually a guideline sentence?

ANSWER
18:USC:924(c) refers one to 2K2.4 of the Guidelines. The guideline states that the penalties are
those that are reguired by ststute. The statutory penaity becomes the guideline range.

QUESTION
How do | group the following:

Count | Drug Distribution 21 USC 841
Count Il Felon in Possession of a Firearm 18 USC 922(g
Count il Use of Firearrn 18 USC 924 (c) .

ANSWER
You have two options. -

Option #1. Although the grouping rules indicate that 924 (c) counts are excluded from the grouping
rules, you are more mindful of the fact that you do not want to punish the defendant twice for the
same gun. Therefore, you could group Count il with Count lll, using Rule C because Count Ili does
embody Count il

Option #2. You could group Count Il with Count |, but not give the two-evel increase for
possession of the gun, because the gun will be punished by the 924 (c) consecutive five-year
sentence.

Either way you will lose the 922 (g) count so, that the gun'will not be taken into account twice.

QUESTION .

The defendant was convicted of 924(c), and a count of conspiracy to distribute cocaine was
dismissed. In the plea agreement, the defendant admitted to possession of 300 rocks of crack;
there was no stipulation. What is the guideline? How can you take into consideration the offense
behavior of crack possession with intent to distribute?

ANSWER .
2K2.4 directs you to apply the statutory penalty for conviction on a 924(c). This makes the
guideline 60 months - 60 months. You may not depart above the statutory maximum:; therefor there is
no provision for using the drug behavior as a basis for departure.

QUESTION
Under 2K1.4 Arson, how should "knowingly created a substantial risk of injury” be interpreted?

ANSWER : .

This could be interpreted as the defendant’s intent or motive for committing the offense. Did the
defendant Intentionally create a dangerous situation knowing that death or serious bodily injury
could result? This ultimately must be interpreted by the court for the guidelines do not provide
any further explanation.
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OGNUM QUESTION '

4314A 2 In the guideline 2K2.2, defense attorney argues that because there is a specific offense
characteristic giving a reduction for lawful use of the weapon, that indicates the guideline
already incorporates unlawful use. Therefore the defendant shouidn't be punished for burglary. |Is
this cormrect?

LOGNUM ANSWER

4314A 2 No. The cross reference is not to be disregarded. Think of the purpose of the cross reference.
Yes, there is unlawful use incorporated into the guideline, but the nature of the unlawful use
would be important in determining the level. For example, shouldn'’t the intent to murder someone
be punished more severely than the intent to burglarize a warehouse? '

LOGNUM QUESTION : )

4366A 1 We have a complex case where four defendants were convicted of a variety of counts, including
kidnapping a DEA agent, attempt to kidnap, possession of a firearm, a 924(c), and a 924(e). What
do we do with the gun counts? It was all the same gun used in the same manner.

LOGNUM ANSWER

4366A 1 Here is a suggested approach that would be consistent with the guidelines. First, group the
824(c), the 924(e), and the 922(g) together under Rule (a) (same act, same victim). Since the
guidelines are not applied when the count of convicticn is a 924(c), the guidelines would then not
be applied to this group of counts. Sometimes different guideline rules come into conflict. The
overriding rule to keep in mind is that you do not double count. Figure out a way to apply the -
guidelines without double counting. (We talked about these examples at the training under
“creative grouping,” and it is in the Trainer's Manual, the Muttiple Counts Section, Tab A, VILE)
However, the statutory minimum mandatory of 924(e) would apply in imposing the sentence.

Next, apply the kidnapping guideline (grouping the attempt with the substantive count). Do not add
the enhancement for weapon as it will be covered in the 924(c) mandatory consecutive term. The
924(c) sentence is to run consecutive to any other statute and cannot run concurrently with any
other sentence, according to the statute. If the guideline range determined through application

of the kidnap guideline does not reach the mandatory minimum of 15 years required by the 924(e), 15
years becomes the guideline sentence under 5G1.1(b). Once the sentence has been determined for
the kidnapping guideline, always keeping in mind the minimum mandatory 15 years, the five year”
consecutive is added.

LOGNUM  QUESTION . .
4369A 1 CAN A MACHINE-GUN AND SILENCER,SOLD DURING ONE TRANSACTION, BE GROUPED UNDER 3D1 2(A).

LOGNUM  ANSWER » ‘ ' :
4369A 1 CALLER WAS REFERRED TO SUPPLEMENTAL ILLUSTRATIONS A6,A7,AND B11. CALLER WAS ALSO
REFERRED TO U.S.V ' o A ,

POPE(STH CIR).THE COURT WILL RULE ON THE AUSA'S ARGUMENT THAT THE FIREARMS SHOULD NOT
BE GROUPED o ‘ _

TOGETHER UNDER ANY GROUPING GUIDELINE BECAUSE ONCE THE SILENCER IS ASSIGNED THE BASE
OFFENSE ' .

LEVEL(12) AND THE SPECIFIC OFFENSE CHARACTERISTIC(4), THERE IS NO INCREASE FOR THE
MACNINE-GUN. : _

LOGNUM QUESTION - ,
4384A 1 The defendant was convicted of arson (2K1.4). He was a bar owner who walted for everyone to get
' out of the bar before he burned it down. Can | give him the enhancement under 2K1 .4(b)(5) for
_ % endangering the safety of another person, in this case the firefighters who fought the blaze? No
: one was actually hurt in this fire.

15



JGNUM
384A 1

LOGNUM
4417A 1

LOGNUM
4417A 1

LOGNUM
4420A 1

LOGNUM

4420A 1

LOGNUM
4465A 1

ANSWER

. This enhancement was not meant to cover firefighters. The guidelines do not provide enhancements
for situations that happen every time the crime in question is committed. In the case of arson,
the fire department responds to every case, and danger is inherent in the job of firefighting.

QUESTION
This Is a question on grouping for drug distribution and weapons counts. The counts of conviction
are as follows:

Counts 1-3 drug distribution, grouped under 3D1.2(d)

Count 4 924(c)

Count 5 2K2.2 - weapon, obliterated serial number

Count 6 2K2.2 - unregistered weapon (sawed-off shotgun
Count 7 922(g) - felon in possession .

The defendants were found to be in possession of the two weapons described in Counts 5 and 6 at the
time of arrest for drug distribution. All charges are a result of that arrest. The PO has
grouped the 924(c) and 922(g) charges in a "pseudo-group” and not given the enhancement for weapon
possession under 201.1. He believes that the types of weapons charges in Counts S and 6, although
the same weapons as in Counts 4 and 7, constitute an additional harm by virtue of being something
worse than “ordinary” weapons and therefore should not be grouped. Could this additional harm be
sanctioned by not grouping them with other counts and adding units? -
ANSWER v :

There may be another way of looking at it: The *pseudo-grouping® of counts 4 and 7 in order to
avoid double counting is an appropriate way of handling those two counts. For counts 5 and 6, you
would apply the cross-reference to the underlying offense, Le., the drug distribution. You could
then group those two counts with the three drug counts pursuant to either rule (a) or (b). The
implication that grouping of more than one weapons count is appropriate can be found in the
Supplementary lilustrations to Multiple Counts, Example A.6. In effect, you “lose” all the
weapons counts within the scope of the 924(c); however, i you did not have the 924(c) count of
conviction, you would end up with the drug table offense level plus two for the weapons, which
would in all cases be less than the drug distribution counts plus five years consecutive. If you
feel that the type of weapons calls for an additional sanction, one way to do it would be to
sentence at the high end of the range after grouping, or even depart upward. It will be up to the
court to decide, considering the type and circumstances of weapons possessed, if additional
punishment is warranted. : '

QUESTION
The PO inquired about any guideline changes addressing Felons in possession of a Firearm(2K2.1) or
additional considerations in determining whether a defendant qualifies of acceptance of

responsibility (3E1.1). :

ANSWER
The guideline amendments for 2K2.1 and 3E1.1 effective 11/1/89 where reviewed with the PO and
copies of these amended guidelines where faxed to him this date. The PO was unaware of 18 USC
3553(a)(4) which states that the court is to use the guidelines °...that are in effect on the date
the defendant is sentenced:* The PO states that there is no local district policy on guideline
aemendments and he will inform the court of both the guideline now in effect and the amended

guideline.

QUESTION
How would you group these three counts?
| Distribution of Cocaine
Il Felon in Possesslon of a Firearm (explosives)
lit Possession of Explosives
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ParTr N—Agrson AMENDMENTS

lIn genernl and present Federal law

Part N of title X makes technical amendments to subsections (d),
(D, and (i) of 18 U.S.C. 844. Subsection (d) prohibits the transporta-

. tion or receipt, or attempted rtation or receipt, of any ex-
plosive in interstate commerce with the knowledge or intent that it
will be used to kill, injure, or intimidate another individual or

attempt to damage by means of fire or an explosive, any property
owned, possessed or used by the United States, or by any institu-
tion or organization receiving Federal financial assistance. Subsec-
tion (i) prohibits the malicious damage or attempted damage by
means of fire or explosive of any building or other real or personal
property used in or affecting interstate or foreign commerce. Sub-
-sections (f) and (i) were amended in the last Congress by the inser-
tion of the word “fire” in the phrase “bg' means of fire or an explo-
- sive” to ensure that these sections could be used in all arson cases,
especially those arsons caused by gasoline.!

All of these subsections contain enhanced penalty provisions that
apply if personal injury  or death * results that represent a sub-
s*~ntial increase over the ten years of imprisonmeng and 310,00_0

visions did not apply to injuries to or deaths of firefighters that oc-
ghrrt;-d while fighting an arson fire set in violation of subsection
(i).4

Part N is designed to clarify congressional intent in this regard
to ensure that the enhanced punishment provisions of subsections
(d), (), and () apply if personal injury or death results to any
person including a fireman, policeman or other public safety offi-
cer, because of a violation. ) ‘

2. Provisions of the bill, as reported
Part N of title X amends subsections (d), (), and (i) of section 844
of title 18 by deleting the phr “Persona] injury results” in each
one and substituting the phrase “personal injury results to any
person, including any public safety officer performing duties as a

:mu:x.-n-a'as.;s_szu&coagau.naManp.gm
.Thepudty mwy.muuuupwmtyymm!pnlqmntlndnm.ooo fine.

The penalty h&mﬂun-ﬁudwhm.moudmpnumcatfwuyhmd

life, . .
‘Snth“-gdﬁnmhlqnhtrvducﬁon of 8. 1'_115.abillluhlhnh'nly identi-
dhhtl.!’hhr_&!lﬂ.’:uwl.l’&@nﬂyd)l )
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direct or proximate result of conduct prohibited by this subsec-
tion.” It also amends the three subsections by deleting the present
phrase “death results” in each one and substituting the phrase,
“death results to any person, including any public safety officer
performing duties as a direct proximate result of conduct prohibit-
ed by this subsection.”

As discussed, the purpose of these amendments is to make clear
the congressicnal intent that any person who violates one of the
subsections in a manner that results in & public safety officer’s
injury or death is subject to the enhanced punishments provided in
the subsections. The Committee intends that the term *“public
safety officer” include such persons as firemen and policemen (and
their equivalent of sheriffs and deputies), as well as ambulance
drivers and laboratory technicians employed in a “civilian” capac-
ity by a police or fire department. Also included would be employ-
ees of a State or municipal fire marshal's office or comparable or-
ganization charged with investigatirg fires or explosions.

The Committee intends that a death or injury is a direct or
proximate result of conduct proscribed in subsection 844 (d), (), or
(is if it is reasonably foreseeable. For example, included in the rea-
sonably foreseeable consequences of the burning or destruction by .
an explosive of a building affecting interstate commerce in viola-
tion of subsection 844(i) would be a response by firemen and others
(including high speed driving of fire equipment and ambulances),
crowd control by policemen, and the examination of the remains of
the building and undetonated explosives by any one of a number of
law enforcement officers and technicians. Included in the reason-
ably foreseeable consequences of transporting or receiving an ex-
plosive in interstate commerce in violation of subsection 844(d)
would be the interception or discovery of the explosive by law en-
forcement officers, and its subsequent examination, no matter how

cleverly the explosive was concealed.
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LAW OFFICES OF
PAUL DELANO WOLF

A PROFESSIONAL CORPORATION

PAUL DELANO WOLF - 736 FRANKLIN STREET, TENTH FLOOR 235 MONTCOMERY STREET, SUITE 727
ARTHUR R. ABELSON OAKLAND, CALIFORNIA 94612 SAN FRANCISCO, CALIFORNIA 94104
SUSAN RAFFANTI (415) 451-4600 (415) 956-0303

July 8, 1988

John Steer, Esgqg.

General Counsel

United sStates Sentencing Commission
Suite 1400

1331 Pennsylvania Avenue, N.W.
wWashington, D.C. 20004

Re: U.S. v. Daniel Everette King, CR-87-0930 RFD

.

Dear Mr. Steer:

Enclosed please find a copy of the appellate decision in
the case which we discussed on the telephcone today. Again, I
would like to thank you for your helpful suggestions regarding
this appeal.

When we first discussed this case several months ago, I
remember that you felt that Mr. King's offense (dropping a
lighted newspaper into a U.S. mail box in order to destroy a
letter within) was not the type of offense for which a seven-
level increase should be applied under Sentencing Guidelines
§2K1.4(b)(4). You noted that this section was meant to track the
statutory language of 18 U.s.cC. §844(h). You also noted that the
statutory reference to §844(h) in §2K1.4(b)(4) was meant to limit
the application of the seven-level increase to convictions under
that statute. I did some research on §844(h) and §844(i) in pre-
paring this appeai. I came to the conclusion that Dan King could
have been charged with §844(h). The case law_iinder that section
seems to indicate that one act of arson which can be charac-
terized as another federal felony constitutes a violation of
§844(h). The Assistant United States Attorney in this case came
to the same conclusion, and said that the next time she had a
case such as Dan King's, she would simply charge it under §844(h)
so that the seven-level increase would apply.

: I am bringing this letter to your attention because you
informed me when we spoke last May that you were going to submit
-§2K1.4(b)(4) as one of the Guidelines sections which requires
clarification. I believe that if you simply clarify the



‘John Steer, Esq.

July 8, 1988
Page two

Guideline to more expressly pertain only to convictions under
§844(h), the result will be that offenses such as Dan King's,
will simply be charged under that statute. If, as we discussed
several months ago, the seven-level increase of §2Kl1.4(b)(4) is
meant to apply only to cases in which a defendzant uses arson as &
means to the commission of znother, entirely separate crime (such
as insurance fraud), I believe the subsection will have to be
rewritten to clearly state that intended application.

Thank you very much for your assistance, and your atten-
tion to this matter. -

Very truly yours,
S K o fumh
Susan Raffanti

SR:4di
Enclesure.

pc Barry L. Portman, Esg.
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December 18, 1989

MO DUM
TO: Andy Purdy, Coordinator of the Working Group on
Drugs,Firearms, and Violent Offenses
FROM: Sharon Henegaﬁek
REﬁ Part III - Drugs

The working group reviewed all guidelines in Chapter Two, Part
D, in conjunction with the other resources cited to determine where

amendments were needed. Some areas are being recommended for
amendment now, while other areas are identified as needing further
study. '

GU LINES RECO NDED FOR AMENDMENT

D1.1. Unlawful Manufacturin Importin Exportin or

Trafficking (Including Possession with Intent to Commit
These Offenses)

Application Note 9 to §2D1.1 appears to be clear when read in
it's entirety, however, there are several cases of upward departure
based on the purity of the drugs, that do not appear consistent
with the infent and instruction of note 9. Restructuring this note
may reduce misapplication, and this has been attempted in Amendment

(1).

Application Note 11 to §2D1.1 introduces an alternative method
of establishing the weight of controlled substances by reference
to a "Typical Weight Per Unit Table" when the actual weight is not
known. This table does not list the actual weight of the pill, but
the amount of drug contained in the pill or dosage. As a result,
when this table is used the weight determined does not refer to
"the entire weight of any mixture or substance containing a
detectable amount of the controlled substance." Thus, there exists



substantial disparity when the weight is not known. It seems that
this problem could be resolved by recalculating the "Typical Weight
Per Unit Table"™ to reflect the actual weight of the pill or dosage,
including the weight of the substances with which the drug is
mixed. This change constitutes Amendment (2).

With the high percentage of drug cases being prosecuted in federal
court, this guideline is the among the most frequently used in
Chapter Two. The recent compliance study revealed 306 departures
on drug importation and distribution cases, which represents
departures in 26.2% of these cases. Downward departures for
Substantial Assistance occurred in 10.8% of the cases, upward
departures in 1.6% of the cases, and other downward departures in
13.8% of the cases. Among the frequent reasons cited for other
downward departures was the defendants role in the offense. This
is consistent)with frequent questions on the hotline regarding the
interrelationship between the role and drug distribution
guidelines. The field has frequently commented that this guideline
is too high for the defendant who had the role of courier/mule or
is a "more than minimal participant".

The group considered -establishing a specific offense
characteristic to this guideline that imposed a ceiling on the
offense level when the defendant is a minor or minimal participant-
in a large scale drug case. This would be used in lieu of Chapter
Three, Part B and would incorporate the same two or four offense
level reduction, but adds a ceiling that has varying offense levels
dependant on the type (and relative seriousness) of the drug(s)
involved. However, the group was not convinced that this approach
offered a solution, as it incorporated the same definition of minor
and minimal participant that is presently used in Chapter Three,
Part B and is seen as inadequate. Accordingly, we note the
frequent expressions from the field that these guidelines need
amendment, and refer this matter to the Role working group. We
encourage the Commission to explore the possibility of amending
this guideline or the role guideline and to solicit public comment
on this topic.

§2D1.2 enses Occurrin ea otected catjons or
Involving Underage or Pregnant Individuals

This guideline was amended in 1989, following a specific
Congressional directive in Section 6454 of the Anti-Drug Abuse Act
of 1988. The operation of this guideline is clear when the only
count of conviction is for a statute covered by this guideline.
However, it commonly occurs that a defendant is convicted of an
offense covered by this guideline and is also convicted of a
- count(s) of distribution (guideline §2D1.1). When this occurs it
is not clear how/if the drugs are to be aggregated, and how an
offense level is to be determined.

If separate offense levels are determined for the different
guidelines, it will often be the case that the offense level



produced at §2D1.2 will be substantially less than the one produced
at §2D1.1 because it frequently occurs that several kilos have been
distributed with only a fraction of those having been distributed
near a protected location or involving underage or pregnant
individuals. When units are calculated per §3D1.4, this will not
result in any increase to the offense level, and the §2D1.2
count(s) will produce no additional penalty.

If the drugs are to be aggregated a formula for doing so is
needed. This matter was discussed with drafting staff who were
awvare of the problem and are preparing an amendment on this. The
simplest way of proceeding would be to total the drugs distributed,
and if any had been distributed near a protected location or
involved an underage or pregnant individual, then two offense
levels would be added. Unfortunately, this would be overly
punitive of the defendant who had distributed a small amount of
drugs under §2D1.2 in comparison with the drugs distributed at
§2D1.1. ’ :

If Congress had allowed us the flexibility to draft this
guideline, the simplest manner of proceeding would be to
incorporate §2D1.2 into §2D1.1, using the offense conduct of
distributing drugs at a prohibited location or to underage or
pregnant persons as specific offense characteristics to the §2p1.1.
This alternative would be the easiest for the field to use because
it does not require any grouping or aggregation decision, however,
it would go counter to the Congressional directive to the
Commission. Is this negotiable?

We understand that drafting's proposed amendment will provide
instruction for aggregating the drugs by introducing a formula.
We recommend that an amendment or perhaps two alternative
amendments be offered for public comment in 1990 because this
guideline is sure to produce many application problenms. This
change would represent Amendment (3).

RECOMMENDED AMENDMENTS
(1) Application Note 9 to §2D1.1:

The purity of the controlled substance, particularly in the
case aof heroin, may be relevant in the sentencing process
becausé" it is probative of the defendant's role or position
in the chain of distribution. Since controlled substances are
often diluted and combined with other substances as- they pass
down the chain of distribution, the fact that a defendant is
in possession of a small amount of unusually pure narcotics
may indicate a prominent role in the criminal enterprise and
proximity to the source of the drugs and may warrant an upward
departure. (Except in the case of PCP or methamphetamine for
which the guideline itself provides for the consideration of
purity. See the footnote to the Drug Quantity Table.). As
large quantities are normally associated with high purities,



this factor in usually not relevant for departure
consideration when there are large quantities involved or the
defendants position in the criminail enterprise is otherwise
known.

(2) Application Note 11 to §2D1.1:

TYPICAL WEIGHT PER UNIT (DOSE, PILL, OR CAPSULE) TABLE

(A1l weight for the listed drugs should be recalculated
in conjunction with the Drug Enforcement Administration
to offer a weight that includes the mixture or compound
contained in the dose, pill, or capsule. ]

(3) Application Note 1 to §2D1.2:

If, in addition to those drugs offenses that are covered by
this guideline, other drug offenses occurred that are covered
by §2D1.1, then the total amount of drugs involved is to be
aggregated, rendering the counts groupable under §3D1.2(d).
In determining §2D1.2(a) (1), first determine the offense level
from the Drug Quantity Table for all drugs involved, then add
two offense levels. ' e

AREAS NEEDING FURTHER STUDY

§2D1.6 se ommun j ion Facility in Committj Offenses

The Commission previously considered but did not adopt an
amendment to this guideline that offered an alternative base
offense level determined by the quantity of drugs involved 'in the
offense. We understand that this proposal was abandoned, in part,
because some public comment suggested that the proposed amendment
would encourage plea agreements to this lesser charge that does not
have statutory minimums and has a maximum penalty of four years.
The Department of Justice reportedly favors the adoption of an
amendment that incorporates -the offense level from §2D1.1. We
believe that this is a topic worthy of further study, perhaps, it
is one that could be discussed in meetings with the field in
various districts. No amendment is suggested at this time.

- §2D1.8 Renting or Managing a prug Estab]ljshment

Under the same rationale as stated above in §2D1.6, this may
be a guideline where an alternative base offense level determined
by the quantity of drugs involved in the offense would be
appropriate. (The statutory maximum penalty for this offense is
twenty years.). This too should be studied further. No amendment
is suggested at this time.

§2N2.1 i ons _Statutes nd ations ing With An



od ologica oduct evise, Cosmetic, or
Adgricultural Product :

The above guideline is referenced for a violation of 21 UsC
§ 331, for importation of steroids. This seems inappropriate as
the base offense level is six, with no specific offense
characteristics. This appears to be too low an offense level for -
what many consider a serious offense. This matter was discussed
with the drafting staff, who have been studying the matter. It
bears further study and consideration, as it appears that an

amendment is needed.
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MEMORANDUM |
TO: Andy Purdy, Coordinator
Working Group on Violent Crimes, Drug Offenses and Firearms Offenses
" FROM: Jeffrey W. Lawrence )
RE: Part IV - Firearms

. INTRODUCTION

The 1989 amendment cycle saw the firearms guidelines, Chapter Two, Part K,
undergo substantial amendment, indeed, almost complete revision. Although the
Technical Assistance Service reports that a number of questions were received
regarding the new guidelines, the working group focused on those amendments that
are most necessary, and does not recommend significantly altering the changes made
in the 1989 amendment cycle. Specifically, the working group focused on fashioning a
guideline for armed career criminals, determining changes to be made in the arson
guideline, making any clarifying changes which are necessary in connection with the
currently existing guidelines, and attempting to determine areas in which further
revision needs to be made.

Il. SOURCES CONSULTED

In addition to the generalized outreach by the Commission in the various
sentencing law reporters throughout the country, the Department of Justice and the
Bureau of Alcohol, Tobacco and Firearms provided specific suggestions that they
propose to have the Commission examine for implementation in the 1990 amendment
cycle. (Copies of these suggestions are appended hereto as Tab A.) The working

~ group makes the following suggestions of changes in the firearms guidelines:



* The armed career criminal statute, 18 U.S.C. §924(e) should
be added to §2K2.1 and provide for a separate base
offense level for individuals so qualifying.

* The background commentary to §2K2.1 should be
amended to make clear that the cross reference also
applies when the firearm is possessed in connection with an
underlying federal criminal act.

* §2M5.2, Exportation of Arms, Munitions or Military _
Equipment, should be reexamined with particular focus on
the question of whether the distinctions for "sophisticated
weaponry" adequately capture the conduct to be prohibited.
It is suggested that the Commission consider providing a
graduated base offense level table, akin to §2K2.2, for
individuals who are involved in repeated acts of exportation.

Hi. ARMED CAREER CRIMINAL - 18 U.S.C. §924(e)

As one of the priorities of our working group we agreed to examine the cases

where an individual was sentenced as an armed career criminal pursuant to 18 U.S.C.
§924(e) in an effort to determine (1) whether a separate guideline should be written for
such convictions and offenders and (2) if such a guideline is appropriate, what factors
should to be taken into account in establishing guideline ranges. Presently, the armed
career criminal enhancement is applicable where the defendant is found to have
violated §922(g), possession of a firearm, after a previous conviction for a felony. The

“base offense level for a §922(g) conviction is found in §2K2.2 and is 12; thus, even
assuming a criminal history category level 6, the sentencing range will never reach the
mandatory minimum fifteen years. Therefore, the fifteen year mandatory minimum
becomes the guideline maximum. The Commission has recognized this problem in the
past, see Memorandum of Gary Peters and Phyllis Newton attached hereto as Tab B.

- As Phyllis Newton’s memorandum indicates, when the guidelines were initially
~ promulgated there was insufficient data upon which to draft a guideline, as the number

of cases under the armed career criminal statute was extremely low.

IV. GUIDELINES CASES IN WHICH §924(e) SENTENCES WERE IMPOSED

_ According to Monitoring, from the inception of the guidelines, November 1,
- 1887, through July 31, 1989, there have been 17,269 cases. Of these, 62 cases have
- resulted in sentences of 15 years or more in which 18 U.S.C. §922(g) was one of the
‘counts of conviction. The following memorandum represents a summary of these
cases and an assessment of the types of offenders who are convicted pursuant to that
statute. The following section consists of two types of analyses--section A reviews a
random sampling of 27 of the 62 cases analyzing the count of conviction, underlying
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conduct which gave rise to the conviction, the prior history of defendant and the
comments of the court at the imposition of sentence. Section B provides a summary
tabie of some of the data in Section A for all §924(e) cases.

A. Sample Cases

USSCIDN CASE NAME

1. #1283 United States of America v.

(A) Conviction: 18 U.S.C. §922(g)(1) and §924(e) Possession of a firearm by a
person convicted of at least three violent felonies. Defendant was arrested after a
search of a car driven by him revealed a .38 caliber Smith & Wesson revolver. The
weapon had been stolen in a 1972 residence burglary in Kansas City, MO. Defendant
was found guilty after a jury trial.

r and Nature of Prior Convictions: At the time of the offense
defendant had suffered five prior convictions and was currently being held on a
pending forgery charge. The convictions and sentences were as follows: assault with
intent to kill without malice (7/27/66, age 17), two years; tampering with a motor
vehicle (5/10/70, age 21), five years probation (6/26/73 probation revoked, five years.
imprisonment); first-degree robbery (12/31/70, age 21),"twenty years imprisonment;
bank robbery (6/7/71, age 22), fifteen years custody of the Attorney General; first
degree murder (5/14/76, age 27), custody of the Attorney General for life.

| (C) Comments/Reasons for Imposition of Sentence: Court sentenced
defendant to the minimum of fifteen years. In imposing sentence the court stated the
following ' :

it is obvious you can't live in-a free society.

They wanted to take you out of society and | agree with
them, for fifteen years. If | had my choice, | would order
you out for the rest of your life. | don't have that choice, so
fiteen years is what you'll be stuck with. You understand
that. | think there is a point we’ve got to stop the revolving
doors in prison and you have run them for six times for
violent crimes. | think it is time to shut the door on you Mr.

. But they won't let me do it so | won'’t do it but that
is the reason | think you are fortunate, you are getting off in
fifteen years."

2. #1605

(A) Conviction: 18 u.s.C. §922(g). Defendant pleaded guilty to possession of
a firearm having been previously convicted of a felony. In addition, the presentence
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report revealed that the defendant used the sawed-off shotgun in connection with the
robbery of a convenience store. At the time defendant pieaded guilty in federal court
he was facing two state indictments arising out of the same robbery.

(B) Number and Nature of Prior Convictions: Defendant suffered one juvenile
adjudication for delinquency and eight prior adult convictions. The prior adult
convictions were as follows: unauthorized use of a motor vehicle (4/22/79, age 17),
initially received probation which was revoked--defendant was sentenced to two years
imprisonment; possession of marijuana (4/22/79, age 17), $200 fine; burglary with
intent to commit theft (1/30/80, age 18), two years imprisonment; burglary of a vehicle
with intent to commit theft (1/30/80, age 18), two years imprisonment; aggravated
robbery-two counts (12/2/81), fifteen years imprisonment (paroled on 1/14/87);
aggravated robbery (12/3/81), fifteen years imprisonment. As noted defendant was
then facing two additional prosecutions for aggravated robbery and a state prosecution
for being a felon in possession of a firearm.

(C) Comments/R ns for iImposition of Sentence: Judge indicated in
a two page memorandum that the defendant would be sentenced to the minimum
range of fifteen years and observed "the defendant has been incarcerated for most of
his adult life and the nature of his prior convictions indicate that he poses a danger to
the safety and welfare community, and he further has a history of drug abuse and
mental health problems.” It should be noted that the probation officer recommended
-an upward departure on the grounds that the defendant’s criminal hlstory
‘underrepresented the seriousness of the defendant’s criminal conduct since many of
the prior offenses were grouped together for computing the criminal history. However,
even the probation officer recognized that at most his guideline range would be 63-78
months under the count to which he pleaded guilty.

3. #2216

(A) Conviction: After a court trial defendant was convicted of 21 U.S.C.
§841(a)(1), possession with intent to distribute approximately 20 grams of heroin;
18 U.S.C. §924(c), use of a firearm in relation to a drug trafficking crime; and 18 U.S.C.
§922(g)(1) and §924(e), armed career criminal, ex-felon in possession of a firearm.:
Defendant was arrested after a search of his person revealed his possession of 20
grams of heroin, a loaded .38 caliber and a two-shot derringer.

(B) Number and Nature of Prior Convictions: Defendant had three prior

. convictions as follows: burglary (2/8/51, age 20), five years imprisonment;
misdemeanor possession of marijuana (10/16/71, age 41); felon in possession of a
firearm (2/2/85, age 54), two years custody of the Attorney General. Additionally the
-defendant had a number of other convictions which were not specifically included
because his representation by counsel was not confirmed. These jncluded assault
with intent to murder at the age of 15 and a number of marijuana convictions
(seemingly minor). Further, defendant had 16 other arrests between 1947 and 1987
for charges ranging from car theft, aggravated robbery to marijuana possession.
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(C) Comments/Reasons for Imposition of Sentence: The court simply state
that it was imposing the mandatory required sentence of twenty years and noted that it
was the defendant’s second conviction for a weapons offense. '

4. #2940 United States v.

(A) Conviction: Defendant pleaded guilty to violation of 18 U.S.C. §922(g)
arising out of his having sold four guns to an undercover Alcohol, Tobacco and
Firearms agent on November 8, 1987.

(8) Number and Nature of Prior Convictions: Defendant had suffered three
prior convictions: assault (2/3/81, age 18); second degree burglary (11/5/83, age
19); second degree burglary (8/3/85, age 20); additionally, according to the ,
presentence report as defendant suffered each of these convictions a number of other
burglary convictions were dropped all of which included burglary of a dwelling.

(C) Comments/Reasons for Imposition of Sentence: The sentencing judge
indicated in his view the sentence was adequate.

5. #3333 United States v.

(A) Conviction: 18 U.S.C. §922(g). A gun was found beneath the defendant’s
seat after he was arrested for driving while intoxicated. It should be noted that
defendant denied any responsibility in the offense.

(B) Number and Nature of Prior Convictions: Defendant had suffered eight
prior convictions including malicious injury to a building, stealing under $50, stealing
- over $150 without consent and stealing over $150 without consent. Additionally he
suffered the following more serious convictions: accessory after the fact to burglary
(12/5/69, age 19); assault with intent to rob (1/30/71, age 20); first-degree robbery
with a dangerous weapon and assault with intent to kill (10/21/71, age 21), sentenced
to ten years on each count of robbery and five years consecutive on assault with intent
to kill; third-degree assault (8/14/81, age 31). Defendant had no pending charges at
the time of the offense. )

(C) Comments/R ns for Imposition of Sentence: The court imposed the
minimum fifteen year sentence and no departures were recommended.

6. #3861 - United States v. .

(A) Conviction: 21 U.S.C. §841(a)(1), possession with intent to distribute
cocaine, 18 U.S.C. §924(c), use of a firearm in connection with a drug trafficking crime
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and 18 U.S.C. §922(g) and §924(e). After a high speed chase defendant was arrested
and found to possess approximately 112 grams of cocaine and a weapon. Defendant
refused to be interviewed by the probation office and consequently no acceptance
adjustment was applied. Additionally, defendant based upon his priors, was adjudged
to be a career offender under the guidelines.

, (B) Number and Nature of Prior Convictions: Defendant suffered nine prior .
adult convictions, two prior juvenile convictions (for Iarceny and grand larceny) and
was arrested on seven additional charges which resulted in dismissals or took place
prior to 15 years before the present offense (these arrests were for forgery, first-
degree robbery, shoplifting, forgery, resisting arrest, auto theft and escape). The prior
convictions consisted of first-degree robbery (1/21/70, age 23); four convictions for
stealing over $50 (ages 28, 29, 31 and 32); assault with intent to rob and flourishing a
deadly weapon (age 32) and convicted as an armed career criminal; second-degree
assault, brandishing a deadly weapon (8/13/81, age 35); unlawful possession of a
firearm and obstruction of legal process (age 36). The defendant’s total criminal
history (excluding the counts outside the fifteen year period and the juvenile
convictions) was 27 points. )

(C) Comments/Reasons for Imposition of Sentence: Because the defendant

- was convicted of crimes other than §922(g)(1) the court’s sentence was substantially in
excess of the minimum fifteen years based upon those charges (in fact the sentence
on the §924(e) count was concurrent to the other sentences). Nevertheless, in
imposing its sentence, the court observed the following:

It seems to me like there’s no way you could live outside
the institution. You’ve just been in and out ever since
you've become an adult. You apparently adjust pretty well
when you are confined but when you are out it's just 'Kitty
bar the door.” So, you know, under the sentence I'm going
to give you, | hate to say that I’'m giving up on any human
being, but | don't think there is any way that you could ever
adjust to living in society. So my sentence is going to be to
such effect that you are going to have to live most of the
rest of your life in the penitentiary.

The court then imposed a sentence of twenty-five years.

7. #4455 United States v. e

(A) Conviction: 26 U.S.C. §5861(d) and 18 U.S.C. §922(g)(1) and §924(e)
Defendant was dlsoovered attempting to hide a sawed-off shotgun as police were
executing a sedrch warrant in his house for heroin. At trial defendant denied his
possession of the weapon and has no made affirmative acknowledgement so that an
adjustment for acceptance of responsibility would be applied.
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(B) Number and Nature of Prior Convictions: Defendant had five prior ,
convictions consisting of second-degree burglary, first-degree robbery, second-degree
burglary, stealing in excess of $50 and tampering. The first conviction, was at age 15
at which time defendant was certified and booked and tried as an adult. Additionally
he was arrested in 1987 for possession of heroin, however, in light of the federal
prosecution that charge was dismissed.

(C) Comments/Reasons for Imposition of Sentence: The court imposed the
fifteen year mandatory sentence and found no reasons for departure.

8. #4468 United States v. R

Texas)

(A) Conviction: After a gun battle between defendant and another individual in
which the defendant was wounded, defendant was apprehended by the police having
various weapons in or near his possession. Defendant has not admitted or accepted -
responsibility. The defendant was adjudged to be a career offender.

(B) Number and Nature of Prior Convictions: Defendant suffered four prior
convictions: attempted burglary (6/25/73, age 19); burglary (8/14/73, age 19);
delivery of a controlied substance (10/25/74, age 20), fifteen years imprisonment;
delivery of a controlied substance (12/5/74), fiteen years imprisonment; delivery of a
controlled substance (2/23/80, age 25), fifteen years imprisonment.

(C) Comments/Reasons for Imposition of Sentence: Defendant was sentenced
to 480 months imprisonment. No statement of reasons was given, however, this is
obviously far in excess of the fifteen years for the armed career criminal and was
obviously the result of the finding that he was a career offender.

9. #4927 United States v. S

(A) Conviction: 18 U.S.C. §922(g) and §924(e). After a jury trial defendant was
convicted of possessing a number of firearms, one of which he used to "pistol whip"
an individual at a night ciub. Defendant declined to comment on the offense on the
advice of counsel. '

(B) Number and Nature of Prior Convictions: Defendant suffered seven prior
convictions consisting of. petty larceny (4/2/73, age 17); accessory after the fact of
armed robbery (4/2/73); first-degree, second-degree burglary, larceny, grand larceny,
burglary and grand larceny (two indictments, 4/1/74, age 18), sentenced to five to ten
years; simple assault and battery (8/2/82, age 26); felonious assault (6/3/85, age 29);
secreting the property of another (6/3/86, age 30); assault and battery (10/15/86, age
30). At the time of the present offense the defendant was under indictment for petty
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larceny, receiving and concealing stolen property under $200, bribery or felonious
intent to influence a witness and aggravated assault.

(C) Comments/R ns for Imposition of Sentence: We received no
information from the district court, however, they did impose a fifteen-year sentence.
No departures were recommended by the probation officer.

10. #4955 United States v. — e - -
' 3

(A) Conviction: 18 U.S.C. §922(g), 26 U.S.C. §5861 and 18 U.S.C. §924(e)--
possession of a sawed-off shotgun. After a jury trial defendant was found to have
possessed a sawed-off shotgun with which he had reportedly threatened one of the
complaining witnesses which resulted in his arrest. Defendant maintains innocence
and accepted no personal responsibility for the charges.

(B) Number and Nature of Prior Convictions: Defendant suffered eight prior
convictions which consisted of the following: robbery (3/13/70, age 22); armed
robbery (1/15/75, age 26); armed robbery (4/17/75, age 26), sentenced to ten years:
imprisonment; possession of controlled substance with intent to sell (5/7/76);
possession of a controlled substance with intent to deliver (10/1/82, age 33); assault
and battery (5/24/84, age 35); aggravated assault, possession with intent to sell
marijuana (7/6/85, age 36); driving while intoxicated (5/20/86); unlawful possession of
a controlled substance with intent to sell (4/26/87, age 38); unlawful possession of a
controlled substance with intent to sell (4/9/88). In addition, defendant had been
previously convicted for burglary which was beyond the fifteen year period under the
guidelines. He also was arrested in 1984 for robbery with a deadly weapon and
- charged with habitual criminal statute in Tennessee. These charges were dropped.
Finally, he was arrested with threatening or coercing a witness, this was also
dismissed. '

(C) Comments/Reasons for imposition of Sentence: The court imposed a
twenty-five year sentence departing upward from the statutory requirement and
observing that there were aggravating circumstances that are of a kind or degree not
adequately taken into consideration by the Commission. The court stated

The statutory requirements of 18 U.S.C. §924 contain a _
minimum 15 year sentence which is above the highest
applicable guideline range. Moreover, the court believes
that the provisions of the sentencing guidelines with respect
to the defendant's prior record do not adequately take into
account the seriousness of each of the seven crimes of
which this defendant has been convicted nor the length of
years over which he has committed these crimes.



11. #5691 United States v.

- (A) Conviction: 18 U.S.C. §922(g). Defendant was arrested in a residence
after the execution of a search warrant revealed that he possessed a shotgun.
Defendant did admit his involvement in the case, however, the probation officer noted
that acceptance of responsibility adjustments did not apply because of the mandatory
minimum. :

(B8) Number and Nature of Prior Convictions: Defendant had previously
suffered six prior convictions as an adult: burglary (6/29/69, age 20); burglary
(2/21/72, age 23); burglary of a building (1/17/77, age 28), for which he received life
imprisonment; burglary of a habitation (1/17/77, age 28), concurrent sentence with
prior conviction; theft (3/5/85, age 37); robbery (10/11/86, age 38), ten years.
Additionally, defendant had a number of prior petty offenses such as drunkenness and
vagrancy. At the time of his conviction defendant had the following pending charges:
theft, delivery of heroin. These state court prosecutions were to be dismissed upon
defendant’s sentencing in federal court.

(C) Comments/R ns for Imposition of Sentence: The court indicated that
the sentence of fifteen years was adequate in this case.

12. #5944 United States v. -

(A) Conviction: 18 U.S.C. §922(g). A firearm was discovered on defendant’s
person during a pat-down search. It is not clear whether defendant sought to admit
his actions in this case as the probation officer concluded that the two-point reduction
would have no application. -

(B) Number and Nature of Prior Convictions: Defendant suffered nine prior
convictions as a juvenile ranging from larceny (3/20/69, age 13); burglary of a
residence (4/27/69, age 13); burglary of a residence (5/27/69, age 14); auto theft
(10/1/69, age 14); trespassing and carrying a concealed weapon (10/2/69, age 14);
trespassing on school property (10/21/69, age 14); trespassing on school property
(11/12/69, age 14); attempted robbery of a person (11/28/69, age 14); armed
robbery of a person (1/16/70, age 14). Defendant suffered thirteen criminal
convictions as an adult: stealing from a person (9/19/71, age 16), three years
imprisonment; first-degree robbery (3/13/75, age 19); attempted escape from state
prison (8/4/76, age 21), felonious assault (8/21/78, age 23); carrying a concealed
weapon (1/30/81, age 25); soliciting for immoral purposes and carrying a concealed
weapon (9/18/81, age 26); felon in possession of a firearm (5/20/82, age 27); theft
from a person (8/1/84, age 29); shoplifting, larceny (6/28/85, age 30); attempted theft
(8/5/85, age 30); aiding and abetting theft (3/24/86, age 31); assault (10/9/86, age
-31); misdemeanor theft (10/22/86, age 31). The total criminal history points was 28
for the defendant.



(C) Comments/Reasons for Imposition of Sentence: The court imposed a
fifteen year sentence stating "extensive criminal history record justifies imposition of
statutory penalty of fifteen years without parole.

13. #6260 United States v.

(A) Conviction: Felon in possession under armed career criminal. The
underlying facts appear to be that the defendant was arrested having broken into the
dwelling house of another person in possession of a firearm. (It appears that the
presentence report is simply an adopted state of Hlinois presentence report.)

(B) Number and Nature of Prior Convictions: Defendant had three prior
convictions: aggravated assault (5/16/83); six counts of residential burglary (6/6/83);
two counts of residential burglary (9/5/85). (Again these may be limited only to the
local lllinois county.) o

- (C) Comments/Reasons for Imposition of Sentence: Judge - v
indicated in his statement of reasons that he was extremely troubled by the fact that
the defendant, a 23 year-old individual, could have committed "such a spree of home
invasions and criminal actions like this" in such a short time. He recognized that he
would have to send the defendant to prison for fifteen years. Imposing the sentence
he noted, “it is very rare that we have a man of your age who comes in here with this
kind of background, and we’'ve got to send him away for this period of time. If it
weren't for this minimum, even under the guidelines, we're talking ten to sixteen
months, about a year, but no it's got to be fifteen. Very depressing, Mr. " It
should also be noted under the number and nature of priors section that the defendant
was involved with possession of explosives, puniji sticks and firearms in connection
with some of his offenses. ' :

14. #6755 United States v. __

(A) Conviction: 18 U.S.C. §2113, bank robbery and possession of a firearm
with three previous felonies. Defendant was arrested in connection with a bank
robbery investigation. A search of his apartment revealed the money taken from the
bank and a .32 caliber automatic pistol. Defendant pleaded guilty and was given the
* two points for acceptance of responsibility. Defendant was also found to be a career
offender and thus was sentenced at the high end of the guideline range.

r and Nature of Prior Convictions: Defendant suffered two priors for
auto larceny (3/12/44, age 16) and burglary (7/17/44, age 16). Defendant has
suffered seven convictions as an adult: burglary (7/31/47, age 19), homicide
(9/19/51, age 24) (defendant given a maximum term of thirty years and paroled after
approximately 14 year); burglary (12/15/64, age 37); drunk and disorderly; bank
robbery (4/22/69, age 41) three counts (15 years concurrent); armed robbery
(6/27/78, age 50) twelve to fifteen years; and obtaining a handgun without permit
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(6/27/78, age 50). There were no pending charges other than the parole revocation
for the instant bank robbery.

(C) mm R ns for Imposition of Sentence: in its statement of
reasons the court indicated that it was sentencing the defendant to 327 months
because of the seriousness of the convictions, the use of threats of violence, and “the
defendant’s prior criminal record displays a continuous disregard of the law and a
patter of repeated bank robberies and a lack of concern for the safety of others.” The
court also stated that the defendant had no capacity for effective rehabilitation.

15. #6839 ' United States v. ,

(A) Conviction: Possession of firearm by convicted felon with enhanced
penalty. While investigating a burglary defendant was confronted by Police,
was personally searched and a .357 Magnum was found on his person. Defendant
accepted responsibility in connection with the offense and offered an explanation that
he had been harassed and shot at as the reason for his purchasing and owning the
357 Magnum.

(B) Number and Nature of Prior Convictions: Defendant has five prior
convictions: armed robbery, possession of heroin, possession of a sawed-off shotgun
(2/1/71, age 26), eight years; grand larceny (2/19/71, age 26), two years; armed
robbery (5/13/71, age 26); armed robbery (6/24/71, age 26), 16 years: two counts of
unlawful bodily injury with intent to maim, disfigure, disable or kill (5/4/74, age 29). '

(C) Comments/R ns for Imposition of Sentence: The court imposed fifteen
years; no reasons were given nor provided by the court. ’

16. #8752 United States v.

(A) Conviction: Possession of firearm by convicted felon and 18 U.S.C.
§924(e). Defendant was found in possession of a firearm during a car stop based
upon a federal arrest warrant when it was revealed that he had been seen in
possession of a firearm. Defendant gave an extended story about how it was his
girlfriend who purchased the gun and not him. He denied being guilty of the offense
and as a result was not given the two points for acceptance of responsibility.

(B) Number and Nature of Prior Convictions: Defendant had suffered fifteen
prior convictions. The following represents the most significant of the bunch: second-
- degree burglary (1957, age 17); grand larceny (11/28/59, age 19); assault and battery
~ with intent to commit felony and murder (1/16/61, age 20); receiving stolen goods -

(3/23/62, age 21); burglary and stealing (10/15/65, age 25); assault and battery
(1/31/68, age 25); second-degree burglary and stealing (3/11/68, age 25); mail theft
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and forgery (4/1/69, age 29); second-degree burglary and first-degree arson
(8/26/69, age 29); possession of illegal firearms (9/4/69, age 29); post office burglary
(4/13/70, age 30); bank burglary and failure to appear (38/1/74, age 33); burglary
(12/11/77, age 37); burglary, aiding and abetting an offense and failure to appear
(1/21/83).

(C) Comments/Reasons for imposition of Sentence: No comments were

provided by the court who sentenced © to the mandatory minimum
fifteen years. '
17. #8257 United States v.

: (A) Conviction: 18 U.S.C. §922(g), ex-felon in possession. Defendant was

arrested after having shot at the victim who allegedly owed the defendant some
money. Defendant was convicted after a trial. Defendant did not accept responsibility
and stated that he is being treated very unfairly by the government. Defendant was
found to be a career offender and was sentenced to 360 months as a result of this
_determination. '

(B) Number and Nature of Prior Convictions: Defendant has suffered ten adult
convictions. The most significant of which are as follows: assault and battery (6/2/63,
-age 19); burglary, larceny, receiving stolen goods (11/15/63, age 19); burglary
(1/16/68, age 22); burglary (3/6/66, age 22); rape (10/5/73, age 29), 111 /2to 23
months state regional correction facility; recklessly endangering another person
(7/15/76, age 32); aggravated assault (8/31/77, age 33), four to eight years at state
prison.

(C) Comments/Reasons for Imposition of Sentence: Because defendant was

found to be a career offender his guideline range was 360 months to life. In
sentencing the defendant to 360 months the court indicated that the sentence was .
imposed because of the possibility of death to the victim but that given the guideline
range the defendant would be sentenced to the bottom.

18. #8356 United Statesv. .

(A) Conviction: Defendant was convicted of 18 U.S.C. §922(g), §924(a)(1)(B).
Defendant was arrested after having fired a shot from a pistol into a moving vehicle in
an effort to rob the driver. He was convicted after a jury trial. Defendant gave no
version of his offense relying instead on his trial testimony. He, therefore, did not
accept responsibility. Finally defendant was sentenced to 240 months imprisonment.

ber and Nature of Prior Convictions: Defendant has an extensive
criminal record including juvenile and adult offenses. His juvenile record: robbery,
breaking and entering, grand larceny (6/2/73, age 16); using a motor vehicle without
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owner's consent (4/19/74, age 16); robbery (5/14/74, age 16), receiving stolen
property (8/10/74, age 17); robbery (8/25/74, age 17); grand larceny (10/5/74, age
17); carrying a concealed firearm (11/1/74, age 17). (Because of the Fiorida system
the facts underlying these offenses is not known; the last two offenses are reflected as
having been dismissed.) Defendant’s adult record consists of the following: armed
robbery, possession of a firearm during the commission of a felony (5/19/75, age 17),
twelve years state prison; assault with intent to commit robbery, use of a firearm during
the commission of a felony (6/16/75, age 18), concurrent sentence with prior
conviction; robbery (7/19/75, age 18), concurrent with prior cases; attempted first-
degree murder, possession of a weapon by a state prisoner, battery on a law
enforcement officer, habitual felony offender (3/21/79, age 21), five years consecutive,
carrying a concealed firearm (6/18/87, age 30), possession of cocaine, carrying a
concealed firearm (9/3/87, age 30); grand theft auto (10/11/87, age 30), pending
charges. The instant offense gave rise to a number of charges among which was first-
degree murder in which the defendant shot another individual.

(C) Comments/Reasons for Imposition of Sentence: The court imposed a
twenty year sentence. The probation officer had the following assessment:

[t]his defendant has essentially accomplished nothing in his
life other than his criminal record. A perusal of this criminal
record reflects an individual that is totally and absolutely
devoid of any hope of rehabilitation. ... There is
absolutely nothing to mitigate the defendant’s conduct and
it is therefore recommended that a period of incarceration
be imposed to protect society from the violent acts of this
career criminal. The term of that incarceration should be of
sufficient length to ensure that if the defendant is ever
released, he will be so elderly that his physical condition will
prevent him from committing additional crimes reflective of
his callous indifference to the value of human life.

19. #8941 United States v. © - L

(A) Conviction: Possession with intent to distribute cocaine, 21 U.S.C. §841;
18 U.S.C. §922(g) and 26 U.S.C. §5651 (possession of a sawed-off shotgun).
Defendant was convicted of possession with intent to distribute approximately 195
~ grams of cocaine and was found in possession of the sawed-off shotgun. He was
sentenced to the minimum fifteen years. He did not receive any adjustment for
acceptance of responsibility because although he continued to provide information to
law enforcement he continued to use controlled substances and was evading law
enforcement when it was revealed that there were attempted bond violations.

(8) Number and Nature of Prior Convictions: Defendant has ten priors as
follows: burglary and assault with intent to rob (8/2/68, age 18); escape from jail

(8/23/68, age 19); attempted breaking and entering, possession of burglary tools
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(8/21/71, age 21); breaking and entering, possession of burglar’s tools (2/18/74, age
24), breaking and entering (3/30/74, age 24), breaking and entering (4/9/74, age 24),
it should be noted that in terms of calculating defendant’s criminal history these three
convictions were counted as one; theft from an interstate shipment (4/17/74, age 24);
second-degree burglary (2/14/79, age 30); theft (7/9/84, age 30); four counts of
assault (8/25/86, age 38).

(C) Comments/R ns for Imposition of Sentence: The court indicated that it
was imposing the mandatory minimum 180 months believing the prosecutor’s
representation that it appeared that the defendant was attempting to “turn over a new
leaf.” In the presentence report the probation officer indicated that the defendant’s
criminal history might be underrepresentative of the seriousness of his prior record and
might form a basis for an upward departure. This was not done by the court.

20. #8373 nited State

(A) Conviction: 21 U.S.C. §841(a)(1) §846, 18 U.S.C. §924(c) and 18 U.S.C.
§922(g). Defendant was the source of cocaine and was arrested at a buy-bust. He
was found in possession of a 38 special at the time of his arrest. Defendant declined
to talk to the probation officer on advice of counsel and thus no acceptance reduction _
was given. '

(8) Number and Nature of Prior Convictions: Defendant has suffered eleven

-prior felony convictions: breaking and entering, grand larceny (11/17/72, age 19);
breaking and entering, grand larceny (12/18/72, age 19); attempting to break and
enter (1/16/73, age 19); petty larceny (1/24/75, age 21); grand larceny (12/14/76,
age 23); burglary and grand larceny (4/7/77, age 23) (defendant was convicted of

. three other counts of burglary and grand larceny which were not used in computing
the criminal history since they were treated at one conviction), defendant received ten
years Florida state prison; burglary (12/8/81, age 28); burglary of a dwelling, grand
theft (6/21/82, age 28). Because of the computation of the criminal history
defendant’s first three convictions of breaking and entering were not counted as they
occurred over 15 years ago and three of defendant’s other convictions of breaking and
entering were not counted because of the grouping rule. His criminal history points
would have been five. However, he was adjudged to be a career offender based on
the other requisites under the guidelines. Defendant was sentenced to 262 months.

mments/R ns for Imposition of Sentence: The probation officer
acknowledged that the defendant’s criminal hnstory may well have been
underrepresentative of his criminal conduct since the grouping requirements resulted in
an artificially deflated criminal history category. The court indicated that it was -
sentencing the defendant within the guideline range but to 262 months because of “the.
defendant’s extensive past criminal convictions and the possession of a firearm during’
the conducting of the drug trafficking offense."
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21. #9441 - United States v.

(A) Conviction: 21 U.S.C. §841, possession with intent to distribute cocaine
base; 18 U.S.C. §924(c), use of a firearm in connection with a drug trafficking crime;
18 U.S.C. §922(g). Defendant was arrested after a car chase and foot chase in
possession of a weapon as well as cocaine base. There was some suggestion that
the defendant may have attempted to fire at the police officer who was arresting him
during a struggle. Defendant denied any involvement in the case, denied having a
weapon, denied having the cocaine (although he later admitted having the cocaine).
He maintains that he is innocent. '

(B) Number and Nature of Prior Convictions: Defendant had five prior
convictions: possession with intent to distribute a controlled substance (1 2/23/82,
age 29); carrying a firearm without a license (10/31/83, age 30); delivery of a
controlled substance (6/4/84, age 31); possession of a controlled substance with
intent to deliver (10/10/86, age 23); and knowing possession of a controlled ‘
substance (10/27/86, age 33). Defendant was found to be a career offender with a
guideline range of 262 to 327 months. :

(C) mments/Reasons for Imposition of Sentence: The court sentenced the-
defendant to 360 months stating in its view the defendant was clearly a drug dealer
who, had been convicted on prior occasions of weapons offenses and smali drug
offenses. The court indicated that in its view the defendant would inevitably commit
future offenses and viewed the small sentences which he had received in the past as a
license with a fee for doing business. Additionally, the court noted that the defendant
continually used weapons in connection with his criminal activity.

22. #1021 United States v.

(A) Conviction: Defendant was convicted of two drug counts (18 U.S.C.
§924(c)), interstate transportation in aid of racketeering and 18 U.S.C. §922(g).
Defendant was convicted of the offenses after a controlled delivery and subsequent
search warrant revealed approximately two kilograms of cocaine and weapons in his
residence. He was convicted after jury trial and did not demonstrate a recognition and
affirmative acceptance of responsibility. : A

(B) Number and Nature of Prior Convictions: Defendant had two criminal

. charges as a juvenile: assault and battery by means of a dangerous weapon
(5/18/51, age 15); kidnapping (7/1/52, age 16). As an adult: petty theft (2/20/61,
age 25); forgery (7/5/61, age 25); first-degree robbery (1/29/63, age 27); robbery
(7/26/72), five years imprisonment; murder, concealing a death (7/16/75, age 39),
sentenced to life imprisonment. Defendant was adjudged to be a career offender by
virtue of the robbery conviction in 1972 and the five years imprisonment and the
murder conviction. His guideline range was 262-327 months.
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(C) Comments/R ns for imposition of Sentence: Defendant was sentenced
to a total of 276 months imprisonment. The court sentenced within the guideline range
stating only that "the defendant’s age and the magnitude of the term of the
imprisonment” made the guideline range appropriate.

23. #10573 ’ United Statesv. ~ o

(A) Conviction: 18 U.S.C. §922(g) and 26 U.S.C. §5861(d), possession of a
sawed-off shotgun. Defendant was convicted after a jury trial, the evidence showed
that he threatened to kill the victim with a sawed-off shotgun. Defendant admitted that
he possessed the weapon but denied information connected to his arrest, however,
the probation officer gave him a two-point reduction for acceptance of responsibility.

(B) Number and Nature of Prior Convictions: Adult: second-degree burglary
(6/1/78); battery on a police officer (2/8/79); burglary (7/26/79); second-degree
burglary (7/26/79), concurrent sentence; possession of a dangerous weapon
(9/29/81); robbery (12/11/81), five years state prison; burglary (12/11 /81),
concurrent with prior sentence; felon in possession of a firearm (9/18/85), four years

- state prison. Defendant’s criminal history resulted in a total criminal history of 24
~ points. Defendant was found to be a career offender and the probation officer

calculated the sentencing range of 120 to 150 months.

(C) Comments/Reasons for Imposition of Sentence: The court simply imposed
judgment of fifteen years. No statements and no recommendations by the probation
officer with respect to the departures.

24,  #10958 United States v. !

. (A) Conviction: 18 U.S.C. §922(g). A search warrant of defendant’s residence
revealed numerous firearms, drug paraphernalia and cocaine. Defendant was arrested
with approximately 17 weapons. Defendant pleaded guilty and apparently gave a

- truthful and voluntary admission, thus received an adjustment for acceptance.

(B) Number and Nature of Prior Convictions: Defendant’s adult prior conviction
was as follows: burglary (4/5/56, age 23); burglary (8/31/58, age 26); passing forged
instruments (8/31/59, age 26); burglary (9/28/64, age 32); keeping a gambling house
(6/14/68, age 35); robbery by assault (6/27/72, age 40). It should be noted that
because of the length of time of these criminal convictions, only the last one was
counted in formulating his criminal history. In addition, defendant was facing charges
of possession with intent to deliver cocaine and a state habitual felony offender charge.

(C) Comments/Reasons for Imposition of Sentence: The court simply
sentenced the defendant to the mandatory 180 months "due to the serious nature of
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this offense, specifically, illegal possession of a firearm by a convicted felon, a class A
felony.” The probation officer indicated that an upward departure may have been
warranted since the criminal history category underrepresented the seriousness of the
defendant’s prior convictions.

25. #11175 United States v. -

(A) Conviction: 18 U.S.C. §922(g). Defendant was arrested after a traffic stop
in which a methamphetamine laboratory as well as some firearms were found. More
firearms were found at the defendant’s residence. Defendant was convicted after a
trial and the judge declared a mistrial on two possession with intent to distribute
methamphetamine and manufacturing of methamphetamine counts. Defendant
received no adjustment for acceptance of responsibility. '

(B) mber and Nature of Prior Convictions: Defendant had one juvenile

- adjudication for auto theft in August 1955 (age 16). Defendant had the following adult
convictions: petty theft (8/6/57, age 18); robbery (5/31/58, age 19); burglary
(11/19/65, age 26), sentenced five years to life (it should be noted that none of these
convictions was counted in the criminal history because it is outside the fifteen year
period); importation of a controlled substance (9/16/70, age 31), sentenced to ten
years imprisonment. v

: (C) Comments/Reasons for imposition of Sentence: The judge sentenced the
defendant to the mandatory fifteen years, although it was his opinion that the
defendant was clearly guilty of possession with intent to distribute methamphetamine
beyond a reasonable doubt, notwithstanding the hung jury on those two counts.

26. #11303 United States v. .

(A) Conviction: Bank robbery, 18 U.S.C. §8213(a), (b) and (d) and 18 U.S.C.
§922(g). Defendant was arrested for a bank robbery committed in Asheville, North
Carolina, in which he brandished a weapon during the robbery. Defendant was
indicted in two separate cases, one for the bank robbery and one for the possession
of the weapon. He was found guilty in both cases. Defendant received no adjustment
for acceptance of responsibility since he maintained his innocence in both cases.
Defendant was found to be a career offender and thus his guideline range was 262-
327 months. '

: (B) Number and Nature of Prior nvictions: Defendant had the following adult

‘convictions: - extortion (5/9/84, age 37), five years state prison, failure to appear for
attempted armed robbery (1/28/84, age 36), five years state prison,; failure to appear
for assault with intent to kill or inflict injury (1/28/84, age 36); delivery of a schedule Ii
controlled substance (1/28/84, age 36); delivery of a controlled substance (1/28/84,
age 36); possession with intent to distribute dilaudid, a schedule Ii controiled
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substance (1/28/84, age 36) (all of these convictions on the same date were
consolidated for criminal history purposes). Defendant was found to be a career
offender as noted.

(C) Comments/R ns for Imposition of Sentence: There was no judgment
and commitment order although the printout from Monitoring indicates that the
defendant was sentenced to 286 months imprisonment. No reasons or statements
were given.

27. #11322 United States v. .

(A) Conviction: 18 U.S.C. §922(g). Defendant was found in a house with a
gun in the waistiine of the back of his pants. Defendant was on parole at the time of
the offense. According to the presentence report, defendant accepted responsibility
for his behavior and "verbalized his remorse." .

(B) Number and Nature of Prior Convictions: Defendant has the following adult
convictions: burglary of a habitation (9/29/84, age 18); robbery (9/29/84, age 1 8);
burglary of a building (4/25/85, age 19), defendant received six years in Texas prison
system. At the time of the instant offense defendant had approxlmately eight bad
check charges pending in the Texas state court.

(C) Comments/Reasons for Imposition of Sentence: Defendant was sentenced
to the mandatory fifteen years imprisonment. No statement from the court nor a
recommendation from the probation officer in connection with any departures.

Table of All §924(e) Cases

The following table reflects the cases in which a defendant was convicted of a
violation of 18 U.S.C. §922(g) and sentenced to a term of imprisonment of fifteen years
or more. The column labeled “conviction” reflects a conviction in addition to the
§922(g) offense; the column labeled “underlying crime shown" indicates the criminal
activity that the defendant was engaged when he was convicted for the possession of
the firearm. (Where there is more than on count of conviction, this column will be
blank, as that conviction is the underlying criminal conduct); the column labeled *Prior
convictions" refiects the total number of adult convictions of the defendant (this does
not include juvenile convictions or minor offenses):

‘ , Underlying Adult

- USSC# Conviction - __Crime Priors
1283 no no S
1605 "~ no robbery 8
2216 yes (drugs) - n/a 3
3333 no : no 8
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2940
3861
4455

4927
- 5691

6260
6755

8752
8257

8941
9373

9441

10211
10573
10958
11175
11303
11322
11504
06011
11546
12094
12224
13016
13462
13796
13797
13825
14214

14382

14644
14652
14658
14822
14883
14931
15342
15616
15958
16553
16582
16855

no
yes (drugs)
no

no

no

no

no

no

no _
yes (robbery)
no

no

no

no

yes (drugs)

. yes (drugs)

yes (drugs)

yes (drugs)

no

no

no

yes (bank robbery)
no

no

no

no

yes (bank robbery)
no

no

yes (drugs)

yes (drugs)

no

no

no

- yes (escape)

no
no
no
no
no
yes (drugs)
no
no
no
no
no
yes (drugs)

sale of weapons
n/a

drug trafficking
attempted murder
assault with intent to kill
threat to kill witness
no

no

burglary

n/a

no

no

attempted murder
attempted murder
n/a

n/a :
drugs-attempted murder
n/a ,
threat to kill victim
drug distribution
drug distribution
n/a

no

no

assault

bank robbery

n/a

assault w/ weapon
drug distribution
n/a '

n/a

drug distribution
burglary

. nho
-NO

burglary

armed robbery
drug distribution
no

no

n/a

no

. robbery

no
no
no
n/a
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16879 yes (escape) n/a 7

16911 no no 8
17019 - yes (bank robbery) n/a 2*
17062 no drug distribution 4
17112 no sale of guns 10
17255 yes (kidnaping) n/a 2*
17472 no no 4
17501 no no 7
17557 no no ]
18366 no bank robberies 5
20624 yes (drugs) n/a 10
* These cases were not enhanced by virtue of the armed career

criminal enhancement provisions of §924(e). In these cases, the
defendants were convicted of violating section §922(g) and were given a
sentence greater than fifteen years under some other statutory provision
(e.g., 21 U.S.C. §851, enhancement for a prior drug felony).

IV. ANALYSIS AND RECOMMENDATION

Based upon the foregoing cases and the past practice data provided by the
Bureau of Alcohol, Tobacco & Firearms (see Arson section, Tab C) the armed career
criminal enhancement of §324(e) is used in connection with particularly violent career
criminals who have amassed far in excess of the three requisite serious drug or violent
felonies necessary for the application of the fifteen year minimum sentence.
Furthermore, in many of these cases, criminal history scores of well over 13 points are
not uncommon. Under the present guideline structure, defendants are avoiding the
consequences of their lengthy life of crime. In cases in which a sentence greater than
the minimum has been imposed, it appears that the principal basis has been the fact
that the defendant has an extremely lengthy and violent criminal past. On the other
hand, there are situations where an individual has suffered three qualifying convictions
but does not have the extensive record warranting a sentence far in excess of the
minimum mandatory fifteen years. There is, therefore, a compelling reason to strike a
balance between these competing concerns. :

The working group recommends that Guideline §2K2.1 be amended to provide
that in computing the base offense level under subsection (a), for a defendant who has
been convicted under §322(g) and is an armed career criminal under 18 U.S.C.
§924(e), the base offense level shall be Level 34 and the Criminal History Category -
shall have a floor of Level Ili (to minimize double-counting). The defendant would
therefore be subject to a guideline range of 168-210 months (a range with the
minimum that just exceeds the mandatory 180 month minimum). The court would then
be able to increase the criminal history category based upon the computation in
Chapter 4. Thus, for individuals with extensive and lengthy criminal records the
guideline range could be increased to 262-327 months, assuming that the upper limit
for criminal history remains a Category VI. (The working group believes that an
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additional category should be added to allow for the defendants who have scores well
in excess of 13 criminal history points, many of whom are armed career criminals). In
addition, the proposed offense level would permit a meaningful finding of acceptance
of responsibility, that would still permit imposition of the mandatory minimum sentence
of 180 months. _

Additionally, armed career criminal prosecutions, like many firearms
prosecutions, arise out of transactions in which the underlying conduct constitutes
separate state and/or federal crimes. As currently written, the “Background” to §2K2.1
provides that in using the cross reference, the underlying conduct is to be used in _
~ determining the offense level for "offenses that otherwise could be prosecuted under
state law.” There have been instances where this language has been used to preciude
the operation of the cross-reference when the underlying offense behavior was a
separate federal offense. The working group recommends that this language be
modified so that it applies to federal conduct as well.

The working group will study the other recommendations made separately on
December 14, 1989, by the Department of Justice and the Bureau of Alcohol,
Tobacco, and Firearms.

Attachments.
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Stephen A. Saltzburg, Esqg.

Member (ex. officio)

United States Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Dear Steve:

Under the Sentencing Reform Act the Criminal Division is
required at least annually to submit to the Commission a report
commenting on the operation of the sentencing guidelines, sug-
gesting changes that appear to be warranted, and otherwise
assessing the Commission's work. 28 U.S.C. §994(o). We believe
that on the whole the guidelines are working well and that the
Commission has met its statutory responsibilities in an exemplary
fashion. The experience of the past several years has indicated,
however, that there are areas in which the guideline can be
improved. We urge the Commission to consider the following
recommendations, which we believe will enhance the functioning of
the guidelines and serve the purposes of sentencing set forth in
the Sentencing Reform Act of 1984. It is further our understand-
ing that these recommendations are consistent with the views of
the Sentencing Subcommittee of the Attorney General's Advisory
Committee of United States Attorneys and other components of the
Department of Justice.

1. Acceptance of Responsibility

- Guideline §3El.l1 on acceptance of responsibility should be
amended to prevent its improper application. We understand that
‘the guideline is now applied in many instances in which guilt is
‘determined through trial. We recognize that while in some cases
a defendant may proceed to trial and, nevertheless, accept
responsibility for having committed the offense, this combination
of events is rare, as the guideline should reflect.

: We recommend amending subsection (b) of §3El.1 to limit the
guideline's applicability to situations in which the defendant
has taken action to accept responsibility before the government
has borne its burden of proof. The quideline should, however,
include an exception making it applicable to a defendant who does
not plead guilty in advance of trial because of a legal issue
that requires resolution at trial, such as the constitutionality
of the statute under which. the defendant is charged as such
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statute is applied in the defendant's case. We believe that the
revision we recommend would fairly compensate defendants for
accepting responsibility for their offenses while preventing
misapplication of the reduction for acceptance of responsibility
to cases in which the defendant merely states his acceptance but
takes no action confirming it.

2, Criminal History

We have several recommendations regarding criminal history.
First, guideline §4Al1.2, which contains definitions and instruc-
tions for computing criminal history, should be amended so that
sentences for separate offenses are not artificially treated as
one. Section 4Al.2(a)(2) states that prior sentences imposed in
"related cases" are to be treated as one for purposes of criminal
history. Application Note'3 provides that related cases are
those that: (1) occurred on a single occasion; (2) were part of
a single common scheme or plan; or (3) "were consolidated for
trial or sentencing." This 1last factor artificially counts
sentences in unrelated offenses as a single prior sentence and
needlessly encourages separate trials and sentencing proceedings.
The mere fact that cases were consolidated for trial or sentenc-
ing for purposes of efficiency in the administration of justice
should not dictate criminal history results. We suggest that
this third category of related cases be limited to those that
were consolidated for trial or sentencing if the counts would
have been treated as a single group of closely related counts
under guideline §3D1.2. This limitation would at least reguire
some relationship between the offenses which are the object of
the sentencing or a similarity in the type of offense. The
Commission has recognized the problem by including. it as a basis
for departure under guideline §4A1.3 on the adequacy of criminal
history. See also application note 3 to guideline §4Al1.2. We
believe that the problem needs to be corrected by a guideline,
not a recommendation regarding the appropriateness of departure.
The definition of prior sentence also applies with respect to
career offenders, 6§4B1.2(3), and produces results that are
inconsistent with the career offender “statute, 28 U.S.C. §994(h).

Our next criminal history concern is that the gquidelines
should include an additional criminal history category. We have
been advised by prosecutors that they have dealt with defendants
whose criminal history scores were 20 or more and that equal
treatment of all defendants with scores of 13 or more, as now
provided, fails to distinguish properly among defendants. While
the court may depart from the guidelines for such defendants, it
is not bound to do so and may wish to avoid triggering an appeal.
One additional category would at least provide some increase for
the most serious recidivists. ' '

We have also noted that whether to count for criminal
history purposes a sentence imposed in a case that is on direct
appeal should be clarified. An application note should be added
that such convictions are to be used in computing the criminal
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history score. Application note 6 to guideline §4Al.2 suggests
that such sentences are to be counted. However, questions have
arisen in this context and will likely continue to arise.

Some expunged convictions should count in computing the
criminal history score. Under guideline §4Al1.2(j) expunged
convictions are not counted but may be considered under §4A1.3
(adequacy of criminal hlstory) If the conviction is expunged
for reasons unrelated to innocence or error of law, it should
count. Application Note 10 to guideline §4Al.2 provides this
result for convictions which are set aside or where the defendant
is pardoned.

3. Probation Revocation

The gu1de11nes do not specifically address resentencing upon
probation revocation. The relevant statutory provzslon generally

" directs the court upon revoking probation to impose "any other

sentence that was available under subchapter A [of chapter 227,
tltle 18, United States Code] at the time of the initial sentenc-'
ing." 18 U.S.C. §3565(a)(2). If the court concludes that under
this language it should apply the guidelines in resentencing that
were applied at the time of the initial sentencing, thé court °
would find that they fail to provide an increase based on the

: probation revocation, even for a subsequent criminal violation.
This issue may be addressed by the court through a departure from
the guidelines under a policy statement on the adeguacy of
criminal history, §4Al.3. However, resentencing upon probation
revocation is too serious a matter for treatment under the
departure standards. The guidelines should address resentencing
upon probation revocation generally and should provide an
increase based on the fact of revocation and the reason for such
revocation.

4. Firearms

There is presently no guideline for 18 U.S.C. §924(e), an
enhanced sentencing provision for a violation of section 922(g)
(felon in possession of a firearm) by a defendant with three
previous convictions for a violent felony or a serious drug
offense. Section 924 (e) establishes a mandatory minimum 15-year
prison term and leaves the maximum prison term to the discretion
~ of the court. We believe there should be a guideline applicable
to sentences subject to section 924(e) that includes a range of
factors and is consistent with the fact that Congress established
15 years as only the minimum sentence avallable under this
provision.

A court determining the applicable guideline sentence when
section 924 (e) applies must proceed through several steps of
guideline application. Since the guidelines do not include a
separate provision for section 924 (e), the guideline applicable
to section 922(g) applies to sentences subject to section 924 (e).
On November 1 this guldellne, §2K2.1, will provide for offense
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level 12, which at the highest criminal history category means a
sentence of 30-37 months. However, since the 15-year statutory
minimum controls where section 924 (e) applies and is greater than
the guideline sentence under §2K2.1, the statutory minimum

becomes the guideline sentence. See guidellne §5Gl.1(b). Higher
sentences would be authorized only if a basis for departing from
the guidelines existed 1n accordance with 18 U.S.C. s3553(b).

We believe that the guldellnes should provide for a range of
sentences under 18 U.S.C. §924(e). That is, not all offenders
should receive the same guideline sentence under this provision
when relevant factors are considered. Since Congress established
15 years as only a minimum sentence, a judge should not be
required to search for a basis for departure in order to impose a
" sentence greater than 15 years. Under pre-guidelines law judges
imposed sentences well in -excess of 15 years in numerous cases.
See, e.g., United States v. Jackson, 835 F.2d 1195 (7th Cir.
1987), cert. denied, 108 S. Ct. 1244 (1988); United States v.
Gourley, 835 F.2d4 249 (10th Cir. 1987), cert. denied, 108 S. Ct.
1741 (1988), in which 1life sentences were affirmed under the
predecessor of 18 U.S.C. §924(e). We recommend that the
Commission amend the guidelines to take into account the nature
of the underlying conduct, including the type of weapon involved,’
and the defendant's criminal history in order to develop a
guideline which establishes 15 years' imprisonment as a guideline
floor, not as a guideline maximum. ‘

5. Arson; Property Damage by Use of Explosives

Guideline §2K1.4, applicable to arson and property damage by
use of explosives, should be amended to reflect the inherent
seriousness of the offense and to include more readily applicable
specific offense characteristics. The guideline currently
provides a base offense level of six -- an offense level that
permits a probationary sentence -- and numerous specific offense
characteristics. . The major relevant statute makes the offense
punishable by imprisonment for up to ten years generally, twenty
years if personal injury results, or life or the death penalty if
death results. 18 U.S.C. §844(f) and (i). Clearly, Congress has
treated arson and explosives offenses as a very serious matter.’

Guideline §2K1.4 takes risk of personal injury into account
in three specific offense characteristics and one cross refer-
ence. Know1ngly creatlng a substantial risk of death or serious
bodily injury results in an increase of 18 levels; recklessly
endangering the safety of another results in an increase of
14 levels; otherwise endangering the safety of another results in -
an increase of four levels; and causing death or intending to
cause bodily injury results in application of the most analogous
guideline from Part A of Chapter Two of the guldelznes if a
higher offense level is so achieved.

F;rst, we believe the Commission should restfhcture the
guideline by: (1) significantly raising the base offense level



-5 -

to take into account the inherent seriousness of explosives and
arson offenses as prosecuted federally, and (2) providing a
reduction to offense level 6 if the offense amounts only to
nmalicious mischief."™ Although the commentary states that many
arson cases involve "malicious mischief,” prosecutors and inves-
tigative personnel from the Bureau of Alcohol, Tobacco, and
Firearms have indicated to us their belief that "malicious
mischief" does not properly characterize the typical federal
arson prosecution. Most federal arson cases, in their view, are
serious offenses involving substantial damage or risk of damage
or danger to persons. We recommend that the Commission recon-
sider the data upon which the guideline was based to determine if
the offense has changed over the last several years so that a
restructuring of the guideline would be in order.

We also believe that establishing the applicability of the
specific offense characteristics on risk of harm can be extremely
difficult and that other more objective factors would be prefera-
ble. For example, the guideline is not clear regarding the
applicability of the factors listed above to the dangers faced by
emergency personnel called upon to respond to a fire. Generally,
.whenever the crime of arson is committed, even in a vacant
building, there is either knowledge that emergency personnel wilk-
be endangered or a reckless disregard for their safety. Injury
to public safety officers responding to arson or explosives
offenses is a factor specifically recognized in 18 U.S.C. §844(f)
and (i). Because of these difficulties, we recommend that
guideline §2K1.4 be amended to include the following specific
offense characteristics, which rely on objective factors: ,
committing the offense in a large building or a location where
other buildings are in close proximity; committing the offense in
a commercial or other district in which a rapid emergency response
is difficult; setting fire or placing explosives in more than one
location; and committing the offense to conceal another offense.
'Moreover, the two-level increase for the use of a destructive
device under §2K1.4(b) (6) is not enough.

6. Murder

As the Department has previously pointed out, the commentary
to guideline §2Al1.1, regarding first degree murder, should be
amended to indicate that life imprisonment is a mandatory sanc-
tion under 18 U.S.C. §1111. (The statute also includes the death
penalty for first degree murder.) Both Application Note 1 as it
now reads and the background commentary as amended to take effect
November 1 should be changed in this regard. The explanation 'in
the amended commentary incorrectly relies on provisions of the
Sentencing Reform Act of 1984 relating to the classification of
offenses to conclude that life imprisonment is not mandatory for
first degree murder under section 1111l. At least one court of
appeals has ruled that life imprisonment is now mandatory for
. first degree murder, United States v. Donley, 878 F.2d@ 735 (3d
Cir. 1989), and we believe the guidelines commentary should
reflect this view. .




7. Homicide-Related Offenses

Guideline §2A2.1 on assault with intent to commit murder,
conspiracy or solicitation to commit murder, or attempted murder
should be amended by increasing the base offense level and
including specific offense characteristics that reflect statutory
distinctions. The current base offense level is 20. An offender
in the lowest criminal history category would receive a sentence
of 33-41 months and in the highest category 70-87 months (just
over seven years at the top of the range). Most of the statutory
maxima for the offenses subject to this guideline are 20 years’
imprisonment, while some are as high as life imprisonment.
Offense 1level 20 is too low for these serious offenses. A
defendant could receive a three-year sentence despite the fact
that he had taken practically all steps necessary to commit a
murder but was intercepted by law enforcement officers at the
last minute. (If the base offense level is raised substantially,
it would be appropriate to retain a lower offense level for
attempt to commit manslaughter, a violation of 18 U.S.C. §1113,
which is subject to imprisonment for only three years.)

In addition to raising the base offense level, we recommend’
establishing specific offense characteristics that link the
sanction under guideline §2A2.1 to the offense which was the
object of the attempt, solicitation, or conspiracy, rather than
treating all of these offenses equally regardless of who the
victim is. For example, an attempt to kill the President or
certain other government officials, is punishable by life impris-
onment, 18 U.S.C. §§1751(c) and 351{c}), and should result in an
enhanced guideline penalty.

8. Career Offender

The career offender guidelines include an objectionable
application note to the definitional section. Specifically,
application note 4 to guideline §4Bl1.2 will provide as of
November 1 that the definitions from §4A1.2 on criminal history
will apply in determining which past convictions are covered by
the career offender guideline, §4Bl.1. These include, for
example, the guideline on the applicable time period, foreign
sentences, expunged convictions, and the commentary concerning
invalid convictions. As a result, a sentence of more than one
year and one month that was neither imposed nor served during the
fifteen years prior to the commencement of the instant offense is
not counted. Similarly, a sentence of less than a year and a
month does not count unless it was imposed within ten years of
the commencement of the instant offense. These limitations are
inconsistent with the statutory mandate that the Commission
"assure that the guidelines specify a sentence to a term of
imprisonment at or near the maximum term authorized®™ for defen-
dants who are convicted of felonies that are crimes of violence
or certain drug offenses and who have two prior convictions for
such crimes. 28 U.S.C. §994(h). In particular, it makes no
sense to apply the time limitations otherwise applicable for



criminal history purposes to the career offender provision, which
is designed to look at the defendant's entire lifespan.

9. Extortion Under Color of Official Right

We recommend that the guideline concerning bribery and
extortion under color of official right, §2Cl.1, be amended to
provide a higher base offense level. The guideline establishes a
base offense level of 10 and provides specific offense character-
istics based on the amount of the bribe involved and whether the
offense involved an elected or high~level official. An offense
level of 10 allows a probationary sentence (with intermittent,
community, or home confinement). In our view a person convicted
of a bribery offense should be incarcerated, regardless of the
amount of the bribe involved. Sentences of incarceration should
not be reserved for cases involving officials who accept large
bribes and for high~level officials. The amount of the bribe is
generally unimportant in determining the level of the defendant's
culpability or the harm caused by the offense. We recommend that
the base offense level for guideline §2Cl.1 be raised to 13 or 14
to assure a sentence of imprisonment even for a defendant who
accepts responsibility for his offense. -

We appreciate your. bringing these recommendations to the
attention of the Commission and hope that it can approve guide-
line amendments in the above areas for the next submission to
Congress. We would be pleased to provide our assistance to the
Commission in its efforts to implement these suggestions.

Sihcerely,
Roger A. Pauley

Sentencing Coordinator
Criminal Division
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MEMORANDUM

TO: All Commissioners
Sid Moore -
Guideline Drafting Staff
Legal sStaff
Research Staff
FROM: Gary J. Peters

SUBJECT: Career Offender Guidelines

A working group was created to examine questipns and
problems that have arisen with respect to the Career Offender
guideline. The group consisted of Phyllis Newton, Donna Triptow,

Ronald Weich and myself. The group's report follows.-

I. INTRODUCTION

In general terms, the Career Offender guideline did not
result in much cbnfusion during the training seminars sponsored
by the Commission, particularly as compared to other provisions
in the Criminal History chapter.r The following rclu}ts from the
Commission's survey of *"Training the Trainer" participants

illustrates a general understanding of the application principles:



No Minor Serious

Problens Problems Problems Total
Judges 18 (90%) 1 (5%) 1 (5%) 20 (18.3%)
Proﬁ.
Officers 69 (77.5%) 19 (21.3%) 1 (1.1%) 89 (81.7%)
Total 87 (79.8%) 20 (18.3%) 2 (1.8%) 109 (100%)

Nevertheless, the participants did have a number of questions

about this guideline, including the following:

T - are violent offenses counted if they occurred more than

15 years ago?

- are the time periods applicable to eriminal history also
applicable in career offender decisions?
- are felony convictions for possession of a controlled

‘substance counted as "controlled substance offenses?"

- would a prior conviction for escape which involved violence

be considered a "crime of violence?"

Since the Career Offender guidelines have begun to be
applied to actual cases, however, problems have arisen. The
Technical Assistance Service (TAS) has received a number of calls
questionin§ whether operation of the gﬁideline depends solely on
the offense of‘conviction (both as to the instant oftense and

prior convictions), or underlying conduct, as well. The use of
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underlying conduct as a standard poses practical problems for
probation officers, who would have to review each conviction in
an attempt.to determine if the underlying conduct constituted a
"®crime of violence."® The Commission alleviated this problem in
the January 15 amendments by changing the phrase "the instant
offense is a crime of violence or trafficking in a controlled
subsﬁance“ to read "the instant offense of conviction is a felony
that is either a crime of,violence or a controlled substance
offense . . . ." ‘

Other questions that have arisen on TAS relate to questions
about what crimes are and are not coveréd by the "crime of
violence" definition, and the guideline's applicability to
convictions under 18 U.S.C. § 924(e), a statutory sentence
enhancement carrying a mandatory minimum penalty of fifteen
years' imprisonment and a maximum of life. This statute; the
content of which is substantially similar to the Career Offender
guideline, is specifically designed to punish repeat'offenders.‘

The questions about §924(e) convictions have come fromvat
‘least two sources. The first source was probation officers in
Sacramento, who called the TAS about a defendant who was subject
to the §924(e) enhancement, for whom they wanted to recommend a
sentence above the mandatory minimum of fifteen years. They did_
not feel the guidelines allowed them to do so; because the
guideline for the ¢ount of conviction [18 U.S.C. § 922(g)-
§2K2.1) carries an offense level of 9. Because that offense

level provides for a sentence well below the statutory ninimum(
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. even at criminal history level VI (21-27 months), the statutory
minimum automatically becomes the guideline sentence. See
$5G1.1(b).

The second source involved a recent Seventh Circuit case,
United States v. Jackson, 835 F.2d 1195 (dec. Dec. 14, 1987),A
where Judge Frank Easterbrook expressed the hope that the
Commission would address what he referred to as an "ambiguity" in
the guidelines, namely, whether a conviction under 18 U.S.C.

§ 924 (e) was a "crime of violence" under thé guidelines. The
judge noted that neitﬁer §924 (e) nor its predecessor statute,

18 U.S.C. § 1202(a), is listed in the statutory index. Other
ambiguities raised by the judge are whether the "offense
statutory maximum" under §4Bl.1 refers to fhe maximum lawful
sentence for the crime of violence or thé maximum for any of the
crimes that would be part of a single "group" under §3D1.2 of the
guidelines, and, more broadly, what the Commissioh would consider
to be a "crime of violénce." The latter concern was addressed by
the Commission in its January 15 améndments. A copy of a
memorandum from Phyllis Newton to Judge MacKinnon, specifically
addressing certain aspects of Judge Easterbrook's decision, ié
annexed hereto as Appendix A.

The working group has attempted to address these questions,
additional issues presented to us by David Lombardero and Peter
Hoffman, and other issues raised within.the group. The remainder
of this memorandum addresses our attempts to resolve these

issues. Wherever possible, we have tried to ihélude both
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advantages and disadvantages of possible approaches. If a
consensus was reached on a particular approach, we have noted
that. In other instances, where the group did not agrée on an
'approach, we have merely presented the issue for your
consideration. _

In attempting to include as many options as possible,
Qithout presenting one "model"™ revision, we are aware that some
options would conflict with others. Therefore, if you decide to
make any of the changes discussed herein, you may wish to
consider them in various coﬁbinations. We are prepared to take
any changes you request and redraft the sﬁggested amendment in an

internally consistent manner.

II. DESCRIPTION OF 18 U.S.C. § 924 (e)

There are substantial similarities between 18 U.S.C.
§ 924 (e) and the Career Offender guideline, such that we believe
a discussion of the statute may be helpful in considering whether

and in what manner to amend the guideline.

A. e \'4 ‘ment he Sta e

The forerunner of §924(e) was the Armed Career Criminal Act
of 1984, 18 U.S.C. Appendix II § 1202(a) (the "ACCA"). The ACCA
amended 18 U.S.C. App. 1202(a) (1) to raise the penalty for
possession of a firearm by a thrice-convicted felon from th
years to a mahdatory nminimum of fifteen years imprisonment. The

ACCA, enacted as part of the Comprehensive Crime Control Act of
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1984, Pub. L. 98-473, Title II, §§ 1802, 1803, 98 Stat. 2185,

stated:

In the case of a person who receives, possesses, Or
transports in commerce or affecting commerce any
firearm and who has three previous convictions by any
court referred to in paragraph (1) of this subsection
for robbery or burglary, or both, such person shall be
fined not more than $25,000 and impriscned not less
than 15 years, and, notwithstanding any other provision
of law, the court shall not suspend the sentence of, or
grant a probationary sentence to, such person with
respect to the conviction under this subsection, and
such a person shall not be eligible for parole with
respect to the sentence imposed under this subsection.

Subsection 1, to which the statute refers, is the Gun Control Act
of 1968, Pub. L. 90-351, Title VII, 82 Stat. 236 (formerly
codified at 18 U.S.C. Appendix II § 1202(a)), which makes it a
crime for certain categories of persoﬁs to possessla firearm in
or affecting commerce. Effective November 15, 1986, the first
sentence of 18 U.S.C. App. § 1202(a) was incorporated into

18 U.S.C. § 922(g), while the ACCA provision was incorporated
into 18 U.S;C; § 924(e)(1). Firearm Owners' Protection Act, Pub.
L. No. 99-308, §§ 102(6), 104(a)(4), 106 (1986). Section

924 (e) (1) was amended by Congress twice during the 1986 Session,
The first version carried over the ACCA provision of prior -
convictions for "robbery or burglary, or both." Before'the
effective date, however, the provision was amended to provide for
"prior convictions pfra "violent felbny or a serious drug offenée,

or both."
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B. legislative History of the Statute |
The legislative history of the ACCA is detailed in Unjted

gtates v. Gantt, 659 F. Supp. 73, 78-79 (W.D. Pa. 1987):

. » « the purpose of the ACCA is not to regqulate
the possession of firearms. 1In fact, the legislative
history indicates that the ACCA became a part of the
firearm statutes only as an afterthought. Identifica-
tion and incapacitation of dangerous repeat offenders,
not control of firearm possession, were the statute's
purposes. See H. Rep. No. 98-1073, 98th Cong., 2d
Sess. (1984), reprinted in 1984 U.S. Code Cong. and
Admin. News 3661; United States v. Hawkins, at 216-17.
Finding that a small number of recidivists were
responsible for a great number of street crimes,
Congress concluded that targeting these criminals for
federal prosecution and prolonged incarceration would
greatly reduce crime. H. Rep. No. 98-1073; 129 Cong.
Rec. §295-297 (January 26, '1983) (remarks of Senator"
Spector, the bill's sponsor). As originally proposed
by Senator Spector, the bill was a federal robbery
statute, to be added to chapter 103 of Title 18, the
chapter dealing with federal robbery offenses. See 129
Cong. Rec. S297. However, problems arose with federal-
izing what was an offense traditionally left to state
prosecutors. The National District Attorneys
Association objected. See H. Rep. No. 98-1073, p. 4;
130 Cong. Rec. 51561 (February 23, 1984) (remarks of
Sen. Kennedy, Exhibit 1). In response, Senator Specter
proposed giving state prosecutors essentially a veto
pover over federal prosecutions under this bill. See
129 Cong. Rec. S297; 130 Cong. Rec. 851560 (February 23,
1984). 1In turn, the Justice Department objected to
that proposal. See 130 Cong. Rec. S1562 (February 23,
1984). Senators Kennedy and Thurmond offered an
amendment that would have restricted the bill to
robberies which were already prosecuted in federal
. court, such as bank robberies. 130 Cong. Rec. S1558-
69. Finally, to solve these jurisdictional difficul-
ties, Congress settled upon attaching repeat offender
provisions to the Gun Control Act. See 130 Cong. Rec.
H10550-51 (October 4, 1984): H. Rep. No. 98-1073,

PpP.- 4-5.

Senator Arlen Specter (R-Pa.), who introduced the enhanced

penalty provision in the Senate, explained it as follows:

Robberies and burglaries are the most damaging crimes
to society . . . . Robberies involve physical violence



or the threat thereof, being deliberately directed
against innocent individuals. Burglaries involve
invasion of their homes or workplaces, violation of
their privacy, and loss of their most personal and
valued possessions . . . . Most robberies and
burglaries are committed by career criminals. A high
percentage of robberies and burglaries are committed by
a limited number of repeat offenders. Many commit
scores of offenses. Some studies estimated that the
majority of these offenses are comnitted by career
criminals. Career criminals often have no lawful
employment; their full-time occupation is crime for
profit and many commit crimes on a dajily basis . . . .
H.R. Rep. No. 1073, 98th Cong. 2d Sess. 3, reprinted in 1984
U.S. Code, Cong. & Admin. News at 3663 (quoting 129 Cong.
Rec. S296 (daily ed. Jan. 26, 1983)).

United States v. Hawkins, supra, 811 F. 24 at 216-17.

In light of this legislative history, those courts which
have considered the issue have concluded that the purpose of the
ACCA was punitive and not regulatory, namely, the incapacitatién
of repeat offenders. Unjted States v. Hawkins, supra, 811 F. 24

at 216; United States v. Gantt, 659 F. Supp. 73, 78 (W.D.Pa.
1987).

c. e ion e St e

As it now operatés, no defendant is subject to the penalties
of §924(e) (1) unless he is first convicted of violating 18 U.S.C.
§ 922(g). That section makes it a crime for any person to ship, |
transpozt,rot possess in or aféecting commerce, any firearm or
ammunition, if the person falls into one of the following seven
categories: (1) the defendant has a prior state or federal
felony conviction; (2) the defendant is a state of federal

fugitive: (j) the defendant is a drug user or addict; (4) the

defendant is an adjudicated mental defective or has previously
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been committed to a mental institution; (5) the defendant is an
illegal alien; (6) the defendant is a veteran with a dishonorable
discharge; (7) the defendant has renounced his U.S. citizenship.

The penalty for a conviction of §922(g), set forth at
18 U.S.C. § 924(a)(1), is a maximum of five years in prison. The
relevant guideline is §2K2.1, which carries A base offense level
of 9. However, if the defendant has three prior state or federal
convictions for “a violent felony or a serious drug offenée,"
then (and only then) he is eligible for the sanction of §924(e).
That sanction cannot bé,triggered without a conviction for
§922(g). If the defendant is sentenced pursuant to §924(e), he
faces a minimum mandatory sentence of fifteen years imprisonment
without parole. The statute imposes no upper limit. By -
implication, the maximum penalty is life imprisonment.

An issue with relevance to the}guidelines is whether §924(e)
is mérely a sentence enhancement or constitutes a separate
federal offense. To date, eight circuit courts have considered
that issue with respect to the predecessor statute, 18 u.s.c.
App. § 1202(a). Six of them - the Third, Fourth, Eighth, Ninth,
Tenth, and D.C. Circuits - have held that the ACCA did not
establish a separate offense. §See United States v. Blannon, 836
F.2d 843 (4th Cir. 1988); United States v. Greqg, 803 F. 24 568
(10th Cir. 1986); United States v. Hgg&ing, 811 F. 2d 210 (3rd
Cir. 1987); United States v. Jackson, 824 F. 2d 21 (D.C. Cir.
1987); (United States v. West, 826 F.2d 909 (9th Cir. 1987); and

United States v. Rush, No. 86-1811, 42 Cr. L. Rep. ‘2417 (8th
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Cir. Feb. 25, 1988) (en bapc). In those circuits, therefore, the
§924 (e) penalty need not be separately charged; once a defendant
has been convicted under 18 U.S.C. §1202(a) [noﬁ‘iB U.S.C. ‘

§922(g)), and after proper notice and infofmation is provided by

the Government, the sentencing judge must apply the enhanced
penalties provided for in §924(e) upon proof of three prior
violent felonies or serious drug offenses. Presumably, it is now
resolved that the requiéite standard of proof for the prior
felonies is a preponderance of the evidence. See uguillgn v.
Pennsylvania, 106 S. Ct. 2411 (1986). The Fifth and Sixth
Circuits, however, have concluded that the ACCA is not merely a
sentence eﬁhancement provision but creates a new offense for )
which a defendant must be indicted.and convicted beyond a
reasonable doubt before being sentenced thereunder. United
States v. Davis, 801 F. 2d 754 (5th Cir. 1986); United States v.
Brewer, No. 86-6155, 42 Cr. L. Rep. 2417 (6th Cir. Feb. 26,

1988).

III. THE CAREER OFFENbEﬁ GUIDELINES

- The Career Offendér Guidelines are similar in their content
and operation to 18 U.S.C. § 924(e). The working group has‘
suggested amending the guideline to conform even more closely to
the statuté, particularly with respect to the defihitions used
for predicate offenses. See discussion, dnfra. Preliminarily,
however, it should be noted that virtually any dqfcﬁdant Qho is

sentenced pursuant to §924(e) will have the requisite prior



11
offenses to qualify as a "career offender." However, because the
guidelines and most courts do not consider §924(e) to be an |
soffense of conviction" (as previously stated, 18 U.8.C. § 924 (e)
does not appear in the statutory index), and because the offense
of conviction that triggers the §924 (e) sanction [18 vu.s.cC.
§ 922(g)] is not a “crime of violence or a controlled substance
offense," the §924 (e) defendant will normally not be subject tb

the Career Offender guideline.

A. e V. me e Guijde
An early version of the Career Offender guideline appeared
'in the Commission's P:eliminary Draft of September 1986 (pages-

127-28), in the form of a policy statement:

C321. If the offense of conviction is a violent offense or:
a controlled substance offense and the offender has at least two
prior felony convictions, each of which is either a violent
offense or a controlled substance offense, then the sentence
shall equal the maximum term of imprisonment authorized for the
offense. This policy statement implements 28 U.S.C. § 924(h).
Vioclent offenses are the state and federal counterpart of
offenses in Chapter Two, Part A, Offenses involving the Person,
and any other offense that involves force or threat of force
against a person, including burglary of a dwelling. Controlled
substance offenses are described in Section 401 of the Controlled
Substance Act (21 U.S.C. § 841); Sections 1002(a), 1005, and 1009
‘of the Controlled Substances Import and Export Act (21 U.S.C. §§
952(a), 955, and 959):; and Section 1 of the Act of September 15,
1980 (21 U.S.C. § 955a).

In the Revised Draft of January 1987, the following version

appeared as a guideline (page 165):
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§B311. al Offenders De
If (1) the defendant was at least eighteen years o0ld at the time
of the current offense, and (2) more than a minor participant in
the current offense, and (3) the current offense is & crime of
violence or trafficking in a controlled substance, and (4) the
defendant has at least two prior felony convictions of either a
crime of violence or a controlled substance offense, the sentence
shall be at or near the maximum term of imprisonment authorized
by statute for the offense of conviction.

Linda Clemons cotld find no entries in the computerized
index of public comment pertaining to the Career Offender

guideline.

B. e tive Histo e

The Career Offender guideline was issued pursuant to the :K
directive in 28 U.S.C. §994(h) that "the Commission shall assure
that the guidelines specify a senteﬁce to a term of imprisonment
at or near the maximum term authorized for categories of
defendants in which the defendant is eighteen years or‘older
and --" has been convicted of an instant felony that is either a
crime of violence or a drug trafficking offense and has two or
more prior simiiar felony convictions. The prior convictions may
be equivalent state offenses.

The relevant legislative history of this provision was
summarized by John Steer a year ago. A copy of his memoranddm,
including his interpretation of the statutory directive and his
recommendations to the Commission, is annexed her#to'as,Apééndix

B [hereinafter "the Steer Memorandum"].
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C. The on ¢ e Gu

In its current form, the Career Offender guideline is
potentially both uﬂder-inclusive and over-inclusive. It is
potentially under-inclusive in that it fails to apply to
defendants convicted of violating 18 U.S.C. §922(g) and sentenced
pursuant to §924(e). As amended, the guideline focuses
exclusively on the count of conviction, rather than the conduct
involved, both as to the instant offense and the prior offenses.
Since there is no separate guideline for §924(e), any defendant
sentenced pursuant to that enhancement but convicted of violating
18 U.S.C. § 922(g) would necessarily receive the mandatory L
minimum statutory sentence, regardless of the seriousness of the
underlying offense. See §5Gl1.1(b). In much the same way, the
guideline is also potentially over-inclusive. It makes no
distinction between defendants convicted of the same offenses,
either as to the seriousness of their instant offense or theif.
previous convictions. For example, two defendants convicted of
the same federal drug felony [(e.g., 21 U.S.C. §841(a)(1)], each
with two prior drug offenses, would be subject to the same career
offender ianction, even if one defendant was a drug "kihgpin"
with serious prior offenses, while the other defendant was a low—.
level street dealer whose two prior convictions for distributing
small amounts of drugs resulted in actual sentences of probation.
Under federal law, both defendants are likely to be convicted
under the same statute. For the instant offense, even if the

amount distributed was no greater than that involved in the prior

°
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offenses, the low-level defendant would face a minimum offense
level of 32 under this guideline (210-262 months). Possible
approaches to this perceived problem, and others, are discussed

below.

IV. SPECIFIC ISSUES AND PROPOSALS'
A. Should the Commlsslongggopt a guideline wh;ch zeflects

ore exible roach atut

Some staff members believe that the Commission should
consider adopting a career offender guideline that is less
mechanical and more related tb offense conduct. Peter Hoffman
has drafted such a proposal, annexed hereto as Appendix C. The
Steer Memorandum (Appendix B) concluded that the legislative
history of the guideline supported such an approach. Peter's
proposal placés the career offender in criminal history category
VI, but at the adjusted offense level resulting from the |
g underlying offense conduct, enhanced by [four] levels. Peter
claims a four-level enhancement is most consistent with current
practice, but that an enhancement "penﬁlty" of as few as two
levels or as many as six levels could be justified.

This approach offers certain advantages: it takésrinto
account the defendant's real offense behavior; it a;loﬁs fof
‘multiple count analysis, where applicable, with a resulting
combined offense level; and it ensures that the severe penalties
of this quideline would be more closely tied to the ggfendant's
actual conduct in committing the instant offense rather than |

simply to the statutory penalties for the count of conviction.
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Thus, in the previously‘described example, the low—ievel drug
seller would be penalized‘fbr his recidivism, but the penalty
would still be tied to the quantity of drugs involved, as opposed
to simply the offense of conviction. The low-level dealer would
thus receive a lesser sentence than the "kingpin."

However, other staff members believe the Commission should
not change its conceptual approach to this guideline. Assuming
the primary purpose of this guideline is to incapacitate repeat
offenders simply because of their repetitive commission of
certain categories of crimes, then the seriousness of the instant
offense conduct is not particularly important. The philosophical-

question is left to the consideraiton of the Commission.

B. ould e ideline otherwise o_dij jsh
the serjousness of prior offenses?

Another way of ameliorating the potentially unfair impact of
this guideline would be to distinguish between the seriousness of
prior offenses of career offenders, whereas the.proposal
discussed above in (A) is based on the seriousness of the iﬁstant
offense conduct. One proposal, either as an alternative or an
addition to (A), is to require that the sentences imposed for the
'prior offenses of conviction exceed one year and one month,
paralleling the threshold of §4Al1.1(a). Thus, in the previously
described example, the prior convictions of the low-level drug |
seller would not be counted for cafeer offender purposes becausé'
they resulted in sentences of probation.

Thié approach distinguishes between career offenders whq

have committed serious prior offenses and those whose prior
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offenses were relatively minor, but nonetheless carried a
substantial possible sentence. It also furthefs the purposes of
specific deterrence, since the defendant who received only
’probationafy sentences before may well need a prison sehtence to
deter him from future criminal conduct, but not a sentence of 210
months (the minimum sentence for a career offender convicted of
distributing any quantity of drugs). Providing a reasonable
mechanism for reducing the lengthy prison terms of career
offenders would also ameliorate the prison impact potential of
this guideline.

However, this approach is subject to the same criticism as
the conceptual change suggested in (A); that is, it quaiifies the
~ punishment of recidivism for its own sake. 1In addition, it could
be argued that it perpetuates past sentencing disparities, in the
same way that argument has been made with respect to §4Al.1 by a
number of the defendants who have filed guideline challenges to
date. However, the legal staff believes this particular legai
challenge to be extremely weak, and thus far no reviewing couft
has shown any interest in it. We therefore believe the threshold
ofnone year and one month in §4A1.1 is a reasonable standard for

distinguishing the seriousness of previous offenses.

C. Should Acceptance of Responsibility (§3Fl1.1) Be

Available to Career Offenders?

The Career Offender guideline, like Criminal Livelihood, is
applied after the Chapter 3 adjustment for Acceptance of

Responsibility. Therefore, a defendant subject to this guideline
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who pleads guilty and otherwise evinces acceptance of
responsibility does not benefit from a two-level reduction in his
offense level. The argqument for making the reduction available
is that it would éive defendants soﬁe incentive to plead guilty.
Oon the other hand, the guideline sentences for career offenders
are so high that the two-level reduction, by itself, is unlikely
to induce many guilty pleas. In addition, the notion of
"acceptance of responsibility," is eroded by permitting a
defendant to "accept responsibility" for the third in a
continuing series of major felonies. A defendant in these
circumstances who was repentant could cooperate and thereby wiq a
departure. However, if the Commission were to adopt the changes
discussed in proposal (A), supra, then "acceptance of
responsibility" would appropriately be calculated in determining
the defendant's adjusfed offense level. In those circumstances,

it would be likely to result in more guilty pleas.

D. ou he ideline be amended to account o.

gentences imposed more than fifteen years before the
stant e? ) ’

It was pointed out to the working group that a habitual
criminal might avoid application of the career offender guideline
because he previously served a lengthy sentence. ‘For example, a
defendant may have committed a series of p:edicate felony
offenses more than fifteen years before the instant offense,
culminating in an offense for which he éerved fifﬁcch years in

prison, and immediately upon his release committed the instant
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offense. Although the offense resulting in the fifteen year
imprisonment would be counted both for purposes of computing the
defendant's criminal history (see Application Note #1 to §4A1.1)
ind for purposes of the career offender guideline, the other
previous convictions would not be counted for either purpose.
_Hence, the instant offense would not qualify this defendant as a
career offender. The working group does not believe this problem
warrants adopting a more inclusive approach for pripr offenses
.under the Career Offender guideline than under Criminal History,
in general. 1In addition, some of those defendants who would
escape the Career Offender guideline for this reason would.
‘probably be subject to the enhancement of 18 U.S.C. §924(e), -

which has no applicable time bar for predicate convictions.

E. Should the gujdeline be amended to account for multiple
convictions?

As it currently operates, the Career Offender guideline is
predicated on the statutory maximum for the inétant crime of
viplence or controlled substance crime, and is not affected by
the commission of multiple offenses. For example, the guideline
offense level for a career offender whose instant offense was
armed bank robbery is 37, regardless of whether the defendant was
convicted of holding up one bank or three. The working group
does not believe this amendment is necessary'because the |
guideline's offense levels are already so high. 1If the‘

' Commissioners want the guideline to reflect the commission of

multiple offenses, we recommend further consideration of the sort
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of proposal discussed above in (A), reflecting a defendant's
underlying offense behavior, which would include accounting for
multiple offenses, as well as acceptance of responsibility, etc.,
in determining the adjusted/combined offense level prior to the

enhancement "penalty."

F. Should a policy statement be added to_the guideline
guggesting that age might be a relevant factor to
. : : PPy

imposition of this guideline

A good deal of empirical evidence suggests that a criminal's

likelihood to recidivate declines substantially after he reaches
his mid to late thirties. See, e.g9., Cusson and Pinsonneault,
"The Decision To Give Up Crime," Cornish and Clarke (eds.), mné
Reasonjng Criminal, New York: Springer-Verlag, 1986. Since the
Career Offender guideline may impact on many defendants just
before or as they reach that age, subjecting them to very lengthy
prison terms, David and Peter asked the group to consider whether
a policy statement suggesting age as a potentially relevant
factor should be added to this guideline..

our short answer is "no." Such a policy statement would be
completely inconsistent with‘the guidelines ih their entirety;
and §5H1.1, in particular. Whatever merit there may be to this
proposal, it should apply with egqual force throughout the
guidelines. Obviously, that is an issue well beyond_the scope.of
this nemérandum.

Moreover, while our review of the literature was by no means

exhaustive, some authorities believe recent patterns'of

°
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recidivism may be changing. In her new book, W : e

Future of Crime in America (Anchor Press/Doubleday),
criminologist Georgette Bennett opines that the traditional

eriminal profile of "young, male, poor and uneducated” will
increasingly be replaced by older and more affluent offenders.
of course, it is arguable whether this segment of society will

have the same rate of recidivism as the young and poor.

6. . e t otes ed to he
anj " se at a um"
gujdeline?
We propose that the Application Notés to §4Bl.1 be amended

to specify that "the term ‘'offense statutory maximum' under
idBi.l_refers to the maximum term of imprisonment authorized for
the offense of conviction that is a crime of violence or a
controlled substance crime. If the defendant is convicted of
committing two or more crimes of violence or controlled substance
offenses, apply the highest maximum term of imprisonment for any
single such count of conviction." This amendment would clarify

ambiguities raised by callers to the TAS and by Judge'Easterbrook

in the Jackson case, gupra.

H. Should the Application Notes be amended to clarify the
applicabjlity of prior sentences imposed in unrelated
cases? ‘ ' :

The working group recommends that the provisions of

§4A1.2(a) (2) should be added to those already listed in
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Application Note $#4 to §4Bl.2. cﬁrrently, a prosecutor could
argue that two prior sentences imposed in related cases satisfied
the predicate offense requirement of the Career Offender
guideline. Sectipn 4Al.2(a) (2) states, in part, ®Prior
sentences imposed in related cases are to be treated as one
sentence for purposes of the criminal history.®" We believe the
Commission intendéd this provision to apply to the Career
Offender guideline, as is. suggested by §4Bl1.2(3) (B). However,
the failure to include §4Al1.2(a)(2) in Application Note #4 with

the other specified provisions creates an unnecessary ambiguity.

I. uld e icati tes nde (o)
ethe e quideline ljes endant vi
of aiding and abetting a "crime vi "?

Application Note #2 to §4Bl.2, which discusses the term
"controlled substance offense," includes the sentence: "This
definition also inclpdes aiding and abetting, conspiring, or
gttempting to éommit such offenses, and otherkoffenseé that are
.substantially'equivalent to the offenses listed." This sentence.
is noticeably absent from Application Note #1, which discusses
the term "crime of violence." We take ho position as to whether
the sentence should be inc}uded in both definitional paragraphs:
rather, we simply note the discrepancy, as have probation
officers in the field. There are justifiable practical reasons
for maintaining the discrepancy, including the :acf that, in
practice, prosecutors often accept a plea to a Title 18

conspiracy count (18 U.S.C. $371, which carries a maximum term of
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five years imprisonment) from defendants with very low levels of
culpability. However, it may be helpful to formally recognize
the discrepancy if the Commission wishes to maintain it, in order
to avoid different interpretations. This amendment shoﬁld be
considered regardless of whether or not the Commission decides to
adopt different definitions for the predicate felony offenses in

the guideline (see next section).

J. Should the definitions of the predicate offenses be

mended to alle hose _jin .S. ?

The working group believes that the terms "crimé of
violence" and "controlled substance offense," together with their
definitions, should be deleted from the guideline. In their
place, we recommend that the Commission adopt the terms "violent_
felony" and "serious drug offense" from 18 U.S.C. §924 (e), along
with the definitions from that statute. The definitions from
f924(e) were not considered by the Commission prior to issuance
of the guidelines. They are more comprehensive and of more
‘recent vintage than the current guideline terms and definitions.

Staff members have expressed concern about the defin;tions\
of the terms "crime of violence" and "controlled substance
offense"™ in the Career Offender guideline prior to the last set
of amendments. The current use of the term "controlled 7
substance offense" introduces a new offense description into the
drug law, one which will have.no legislative history and less
interpretive case law than would a term already adopted by

Congress. Also, the iisting of offenses by section number will
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necessitate the continuous review of new drug laws, both in terms
of their substantive similarity to those already listed in the
guideline and simply in terms of the revised section numbers.

| It was generally agreed that a more generic classification
would be preferable. One suggestion was to adopt the language of
the RICO statute for predicate narcotics offenses. However, that
approach would include drug offenses often used for peripheral
defendants (e.qg., telephone counts) and might go well beyond the
intent of the enabling legislation.

We believe a better approach would be to adopt the term
"serious drug offense" already adopted by Congress in 18 U.S.Cz
§924(e), along with the definition from that section. Such a
definition would soclve the problems inherent in the use of the
term “"controlled substance offense,®" take advantage of a term
specificaliy adopted by Congress and subject to case law
interpretation, and avoid the problem of including relatively
minor drug offenses that are not already included within the
current guideline definition. At the same time, the adoption of
this "geheric" statutory term and définition will minimize the
likelihood that a serious drug offender whose convictions do not
fit neatly into one of the specifically numbered statutes A
included in the guideline (now or.in the future) will avoid the
sanction imposed by the Career Offender provision.

Likewise, the group favors adoption of the "violent felony"
term from §924(e). It is more specific than the definition of a

"crime of violence" in 18 U.S.C. § 16, and more narrowly drawn.

°
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The group'sléeneral feeling is that because the penalties
imposed by this guideline are so severe, linking the definitions
of predicate crimes to those already approved, defined and joined
togéther by Congress for the heavy sanction of §924(e) would
faciliﬁate both the acceptance of the guideline and its proper.
application.

Peter Hoffman has drafted a tentative proposal incorporating
these definitional changes, annexed hereto as'Appendix c.
Peter's draft also addresses the issues raised in Sections (G),
(H) and (I), above. However, we have the following comments

about the draft:

(1) The draft proposal essentially adopts Yérbatim the
definitions from §924(e) (2). However, Peter has changed
"burglary® to "burglary of a dwelling.” This limitation conforms
to the current guideline, which defines "crime of violence" to
include convictions for burglary of a dwelling, but not
convictions for burglary of "other structures." See Application
Note #1 to §4Bl.2. However, both on its face and as intended,
the statutory definition of "violent felony" in §924(e) is pot
limited to burglaries of dwellings. Prior to its amendment in
1986, only convictions for "robbery" or 'burglaryhi as those
terms were defined in 18 U.S.C. § 1202(c), triggered the sentence
enhancement provisions of the ACCA. Burglary was defined in 18
U.8.C. §1202(c) (9) to cover a wide variety of privafe property,

as follows:
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'[A]hy felony éonsisting of entering or remaining

surreptitiously within a building that is property of

another with intent to engage in conduct constituting a

Federal or State offense." :

Moreover, the legislative history of the ACCA and the 1986
amendments thereto, as discussed above, shows that the drafters
of the statute wére.concerned about burglaries both in homes and
workplaces. The 1986 amen&ments sought to broaden the reach of
the ACCA by expanding the types of prior convictions which could
be used to trigger the sentence enhancement provisions of the
Act.

(2) The draft proposal essentially merges the "serious drug
offense” definitions of §924(e) (2)(A) (i)-and (ii) into one )
generic category, which we favor. However, it fails to adopt the
statutory reference for the term "controlled substance" fdund in
5924(e)(2)(ii), which could lead to unnecessary confusion,
litigation, and disparity. We favor including the reference.

(3) In attempting to further define "violent felony" by the
use of examples, the draft proposalideparts from the statutory
model and again invites argument as to why other offenses vere
not specifically listed. Representatives of the training staff.
and TAs-staff report that where examples are used, people in the
field tend to limit the definitions to those examples. Most of
‘us (but not all) therefore favor adopting both the language and
form of the statute, without the use of examples. An alternative
ahproach acceptable to all members of the group is to emphasize

in the Commentary that the examples are merely illustrative, and

not comprehensive.
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A copy of the proposal reflecting these suggestions is

appended to Peter's draft in Appendix C.

A related question is whether the court may go beYond the
text of an ambiguous statute of conviction and examine the
factual circumstances of the offense to determine whether it
falls within the enhancement provisions of the guideline. One
court that has studied this issue with respect to the "violent
felony" definition in 18 v.s.c. §924 (e) concluded that the cohrt
- could look to the factual circumstances of a state conviction for

preventing or dissuading the trial testimony of a victim/witness
to see if it came within that definition, because the emphasis of
the property crime definition in $24(e) (1) (B) (ii) is on conducﬁ.
See United States v. Sherbondy, 652 F. Supp. 1267, 1269 (C.D.
Cal. 1987). If the Commission were to permit a similar approach,
there would be even less value to including examples within the

definition.

K. Should the Commission adopt a quideline or policy
gtatement relating to defendants who are subject to the
enhancement provisions of 18 U.S.C., §924(e), and if so,

at uld j ? '

In light of Judge Easterbrook's opinion in Unjted States v.
Jackson, pupra, and some of the TAS calls, the Commission may
" wish to adopt a gquideline or policy statement specifically
addressed to defendants who are subject to the enhancement.
ptovisions of 18 U.S.C. §924(e). The recommendation of the

working group is that we should not issue any such guideline or

°
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policy statement at the present time. As the Commission monitors
the application of §2K2.1, §4Bl1.1, and §5G1.1, it will be better
prepared to address the necessity of such a guideline.

Should the Commission elect to issue a guideline, one"
approach would be to add 18 U.S.C. §924(e) to the statutory
index and/or create a new guideline, numbered §2K2.5. Such a
guideline might be assigned a base offense level of 37, vﬁich
would allow for life imprisonment at the top of the range (360
months - life). 1It should be noted that while the suggested
guideline offense level of 37 is the lowest offense level in
Criminal History Category VI carrying a maximum guideline range
of life, the minimum of that range of 360 months, which is twvice

~ the minimum of fifteen years required by statute in §924(e).
Thus, under this proposal, a judge would have to depart tb givé a
§924 (e) defendant less than thirty years. To rectify this
problem, the Commission might elect to adopt a new guideline
applicable to §924(e) defendants predicated on the pinimum
statutory sentence (Level 30) with a guideline range of 168-210
months. This approach uould‘require the judge tordépart in order
to impose a higher sentence.

A new guideline might provide for distinctions among
defendants in the form of specific offense characteristics
$slated to the underlying conducf of the possession offense -

+A8 U.5.C. §922(qg). Importahtly, §922(g) is a mere possessory
offense, not requiring any use of the firearm or ammunition. B

Moreover, the Commigsion has no data for this offense or its
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predecessbr [1a'v.s.c. $1202(a)) to provide insight as to
distinctions in current sentencing practices. Conseqguently, the
working group does not believe we can legitimately devise
specific offense characteristics that would replicate existing
sentencing practices. See page 1.12 of the guidelines.

Another way for the commission to address the absence of a
$§924 (e) guideline is by including commentary in §2K2.1 (the
current guideline for convictions of 18 U.S.C. iQZZ(g))_stating
that the Career Offender guideline should be considered for any
defendant who is being sentenced pursuant to 18 U.S.C. §924 (e).
And, finally, the Commission might consider including §924(e)
sentences as “crimes of violence" in the Career Offender

-guideline. However, as discussed above, the prevailing view in
the circuit_courts is that §924(e) is not a separate crime aﬁ
all, but rather a sentence enhancement provision. That sﬁggests
that it dées not require a guideline nor does it properly belong
in the statutory index. |

For the present, therefore, the wvorking group recoﬁmends
leaving the sentence to be imposed pursuant to 18 U.S.C. §924 (e)
cdﬁpletely wiﬁhin the discretion of the sentencing judge. 1In so
doing, the Commission will avoid the likely claims of
arbitrariness and the unfairness of predicating a guideline based
on.cither the minimum or maximum statutory sentence, but not

both.
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MEMORANDUM
TO: Judge MacKinnon
FROM: Phyllis Newton N

'SUBJECT: Easterbrook Decision

DATE: 1 February 1988

I have  talked to a number of people regarding the
Easterbrook question and would like to provide you with the
current thinking of the Commission staff regarding this dissue.
As I expressed to you, we generally do not see his concern to be

serious, particularly in light of the emergency mendménts.

There are three basic issues encompassed in Easterbrook's
decision. The first concerns the Jack of a_gpecigic guideline

for 18 U.S.C. 924(e). He is correct that there is no guideline
for that offense. The question is whether or not that is a

serious problem. Section 924(e) has replaced the old 18 v.S.C.
App. 1202 that prohibited career criminals from possessing a
dangerous weapon. While there 1é no reference to 624(:) in the

Statutory Index, that section is an enhancenént »statutg for

°



922(g), which is listed in the Statutory Index. Even if there
had‘Seen no reference for 922(g), guideline 2X5.1 that directs
the court to the most analogous guideline would lead one to 2K2.1
(Receipt, Possession, or Transportation of Firearms and Other
Weapons by Prohibited Persons). This quideline carries a base
offense level of 9, specific offense characteristics for altered
or obliterated serial numbers and for possession for sport or
recreation, and a cross reference to an offense committed or
attempted while possessing the firearm. The problem arises
because 18 U.S.C. 924(e) carries a mandatory minimum term of
fifteen years, and it is probable that there is no means of
reaching this minimum (much less the maximum of life) through the
base offense and specific offense characteristics. However,
$G1.1(b) assures that should a guidel@ne sentencing range be
below the statutory:minimum, ﬁhat pinimum becomes the guideline
sentence. If multiple counts are involved, 924(e) does not
require a consecutivé-term as.is true for 924(c). Some would
argue that this is not a satisfactory solution because any
sentence above the statutory minimum would résult in a departure
from the gquidelines, and, as a direct result of the mandatory
" fifteen year minimum, potentially no additional harm would result

from a multiple count case involving 924(e).

There are several possible solutions to this girst concern.
A separate quideliné could be written for 18 U.5.C.. 924(‘e),"but
without data it is not clear what the base offense level should

be. One might argue that the base offense level could be the



first level at which the mandatory minimum enters the sentencing
table (level 29). But what characteristics distinguish the
offender who should receive the mandatory minimum ¢£rom  the
offender who might well receive life? The underlying conduct
tends to provide distinctions, and that is precisely what 2K2.1
does in its cross reference. This suggests a different potential
solution. The Commission might well add 18 U.S.C. 924(e) to the
Statutory index, referring the court to 2K2.1, and add a specific
offense characteristic to that guideline that provides an
increase if the offender is convicted of 924(e). But, again, it
-is not clear the number of levels to be increased. Related to
this solution is the possibility of adding a cross reference go.
2K2.1 that directs one to apply the career offender guideline to
a felon.in possession convicted of 924(e). While we suspect that
" this statute is used for bad actors, this suggested solution
seems ‘particularly onerous given our lack of data. ‘ﬂhﬁt seems
most appealing at this time is that the cOmmiﬁsion make no
changes. The Commission through its monitoring effofts vill see
how many departures or éven how many sentences result from
Vapplicat.ion of 5Gl.l1(a) and will be in a better position t'ol
Adetermine the appropriate base offense level and the need for

specific offense characteristics.

Easterbrook's second concern relates to vhether the heading
®offense Statuto aximum® at 4Bl. ers to {pum lawful
ntence e me of violence or the mpaximum of the

imes at wo e pa e ! ' er 3D of the



ggide}ines.. While Judge Easterbrook did not have the clarifying
langﬁ;ge in the January 15 amendments at the time of his
‘decision, we believe that those emergency amendments have helped
to clarify this issue. The April version of 4Bl.l referred at
(2) to the instant offense as.a crime of wviolence, sugéesting
that relevant violent conduct might be sufficient to trigger the
career offender guideline. Under the January 15 version, (2)
makes clear that it is the instant offense of conviction that
must be a crime of vioclence. Therefore, it is the statutory
maximum for the offense of conviction that applies when
determining the appropriate level to apply for career offender.
It is true that there is nothing in the commentary that say§
specifically that the offense that triggers the career offender
guideline is also the offense one must turn to in order to
determine the appropriate statutory maximum. We did not view
this as a problem, particularly with the clarifying language of
the amendment. If the Commission wishes, we might suggest

~clarifying language to the commentary.

The third concern jis with ';he definition of crime of
violence. Judge Easterbrook makes a solid point, here, when he

suggests that the possession may be a crime of violence under the
Commission's definition; i.e., "by its nature (it] involves a
substantial risk that physical force against the person Or
property of another iay be used." However, this is an issue that
the Commission has previously addressed. The Commission decided

not to interfere with the language and definitions of :edéra_l



statutes and elected to use the language of 18 U.S.C. 16 to
define a crime of violence. Judge Easterbrook's concern seems to
be with the language of the statute, since that is thi language

we have used. In an effort to more precisely define violent
‘crine, Congress made another attempt in 18 U.S.C. 924 (e), and yet
again it refers to risk of harm. There is currently a working
group looking into problems with the career offender guideline,

and this definition is one of their areas of concern.

This obviously does not point to a solution but does offer
you the possible directions the Commission might take in
addressing the concerns of Judge Easterbrook. We believe that
the career offender working group is well aware of the judq;'s
concerns, and will be considering them in making any suggested

changes to the Commission.

If you have any questions related to this case (or others),

pléase give me a call. I hope that this addresses your concern.
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March 26, 1987

AL MEM :

TO: The Commission

N
FROM: (!}'/aohn Steer

SUBJE Interpretation of 28 U.5.C. § 954 (h), Special Offender
Provision

The Commission has asked for a legal opinion construing the
provision 4n 28 U.5.C. § 994 (h) which directs the Commission to
*assure that the guidelines specify a sentence to a term of
imprisonment at or near the maximum term authorized for
categories of defendants in which the defendant is eighteen years
©ld or older and - ",.. has been convicted of an instant felony
offense which is either a crime of viclence or a federal drug -
trafficking offense and has a prior record of 2 or more felony
crimes of violence or drug trafficking offenses. The precise
question is whether the phrase "maximum term authorized" means
the maximum term of imprisonment authorized by the statute for
the 4nstant offense or, alternatively, whether it means the
maximum term authorized under the Commission's guidelines for
categories of defendants whose present and past criminal behavior

meet the statutory criteria.

Counsel's conclusion 4is that a literal reading of the
language suggests that 4t means “maximum term asuthorized by
statute®, an dnterpretation which ¢finds support in  the
legislative history. However, this literalistic interpretation
oconflicts with the larger context of the provision and probably
goes further than dntended by the author eof the original

provision, Senator Kennedy.



Counsel'’s recommendation is that the Commission adopt an’
intérpretation which is consistent with the overall context of
the provision and the probable Congressional objective sought to
be achieved. That apparent objective is tco punish repeat violent
.offenders and repeat drug traffickers (as defined 4n sgection
994(h)) among the most severe of any defendant category involving
those offense circumstances, with the punishment to include very
substantial terms o©f Jimprisonment often approaching, if not
reaching, the statutory maximum. Counsel further recommends that
the gquideline provision be called *Career Criminal Provision"
instead of %“Special Offender Provision" and that the Commentary
briefly explain the Comnmission's rationale for a 1less
literalistic reading of the statutory language.

Background and Discussion

As enacted in the Sentencing Reform chapter of the 1984
Comprehensive Crime Control Act (98 STAT. 1837, Pub. L. $8-473),
the first sentence of the provision at issue read as follows: '

"(h) The Commission shall assure that the guidelines will
specify a sentence to a term of imprisonment at or near the
maximum term authorized by sectjon 3581(b) of title 18,
United States Code, for categories of defendants in which
the defendant is eighteen years old or older and -..."
(underlining added). '

Section 3581(b) is the section of the Sentencing Reform Act
which purports to 1list the maximum authorized terms of
imprisonment for various classes of offenses. In fact,
however, section 3559 (b)(2) overrides this provision,
stating that "the maximum term of imprisonment is the term
authorized by the statute describing the offense.™ later
recognizing that this wmade section 3581(b) largely
superfluous, and cross-references to it erroneous, Congress
enacted corrective legislation. ‘

The Criminal Law and Procedure Technical Amendments of 1986,
Pub. L. 99-646 (November 10, 1986), amended 28 U.S.C.
§994(h) Dby striking the reference to section 3581(b) of
title 18, U.S. Code. This left the first sentence of
section 994(h) in its present form, reading: :

®(h) The Commission shall assure that the guidelines
specify a sentence to a term of imprisonment at or near
the w®maximum term suthorized for categories of
defendants...™.

There is no direct explanation in the legislative history
for this recent technical amendment, but 4§t 4s helpful to
note that another provision in the same bill struck the
reference to section 3581(b), previously contained in



gsection 3563 (b)(11), pertaining to conditions of probation.l .

°  he legislative history for this latter change states that

it simply was "a technical change to eliminate an improper .

cross-reference to 18 U.5.C. 3581(b)." 8.REP. 99-278, 99th

cong., 24 Sess. 3 (1986). The reason, of course, why it was

- an improper cross-reference was because 3559(b) (2), through

i its reference to the statute describing each criminal

offense, controls the maximum authorized {mprisonment, not

section 3581(b). Note, however, that the context for this

jatter technical amendment does not readily lend itself to

an interpretation that the *authorized" 4in (b)(11) could

have any meaning other than *authorized by statute™. This

suggests that the amended 994(h) should be interpreted in a
parallel fashion.

Yet, a more careful reading of the legislative history
surrounding the origin of section 994(h) casts doubt on
whether Congress and the section's principal author really
intended for the present language to compel the Sentencing
Commission to construct its guidelines in a fashion that
will require a near statutory maximum, determinate sentence
(with no parole and greatly reduced good time credit) for
all defendants meeting the %career criminal™ criteria in
994 (h). The Senate Committee Report on the Comprehensive
Crime Control Act of 1984 briefly described the rationale
and background of 994 (h) as follows:

Subsection (h) was added to the 98th Congress o
ace a ovision osed b enator Kennedy enacted
as part of proposed 18 vU.s.C. 3581, that
would have mandat a sentencing judge to impose 2
gentence - at or near the statutory paximum for repeat
violent offenders and repeat drug offenders. The
Committee beliéves that such a directive to the
Sentencing Commission will be wmore effective; the
delines development process an_ assure consistent
pnd rational implementatjon of the Committee's view
that sgubstantial "prison terms should be imposed on
repeat violent offenders and_repeat drug traffickers.
§. REP. 98-225, 98th Cong., 1st Sess. 175 (1983)
(emphasis added).

1 gection 3563(b)(11), with the language stricken shown
here with a line through it, reads as follows:

% (11) remain in the custody of the Bureau of Prisons auring
nights, weekends, or other intervals of time, totaling noO
more that the lesser of one year or the term of imprisonment
authorized for the offense in section 3581(b), during the
first year of the term of probation:"™.



The Xennedy Amendment to 5. 2572,2 as the above Committee
Report states, wvas not a directive to the Sentencing Commission,
but rather wvas a mandate to the sentencing court contained in
section 3581. The provision read as follows:

ce e CAREER CRIMINAL

. ® (1) For the purposes of this section, a career criminal is
. defined as a person sixteen years of age or older who has
been found guilty of a crime of vioclence which is a felony
offense or an offense described in section 841, 952(a), 955,
or 959 of title 21, and has been convicted of two prior
felony offenses, each of which is either a crime of violence
in violation of State or Federal law or an offense described

in section 841, 952(a), 955 or 959 of title 21.

"(2) A career criminal shall receive the maximum or
approximately the maximum penalty for the current offense.

" (3) Prior to full implementation of the provisions of Title
Vv, relating to sentencing reform, a career criminal may
receive a sentence of imprisonment without parole prior to
the expiration of the full term of imprisonment imposed by
the court. ’ ' N
Note, first of all, that this original Kennedy proposal was
clearly a part of section 3581 and the maximum punishment
reference in part (2) of the Career Criminals amendment clearly
) was the maximum in section 35815 not the maximum in the statute
governing the criminal offense. "The implications of this are
substantial. For example, any offense statute carrying a maximum
tern of imprisonment of less than 20 but ten or more years would
under section 3559(a) be classified as a Class C felony, but the
paximum term of imprisonment actually imposeable under section
3581(b) for Class C felonies is 12 years. Thus, in wmany
instances, the combination of sections 3559 and 3581 in §. 2572
» had the effect of lowering the statutory maximum sentence, and
the Kennedy amendment clearly was tied to those lower maximums.

Note, secondly, that the ¢third part of the Kennedy
amendment, which appeared to address the application of the
amendment in the time between enactment and ®"full implementation
of ... sentencing reform,™ left it discretionary with the judge

2 . 2572 was the immediate predecessor to the 19584
Comprehensive Crime Control bill. This bill passed the Senate
September 30, 1982. The House, however, stripped out all of the
sentencing provisions, and President Reagan ultimately vetoed the
legislation for other reasons. - -

3 Unlike the 1984 lcqiclition, $. 2572 444 not contain &
Section 3559(b)(2) provision which overrode the maximums in
section 3581. : :

e
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as to whether the individual would be eligible for parole. 1f,

on the one hand, the judge decided to permit parole, then the’
actual time served could be substantially less than the statutory

saximum because of parole and good time. 1If, on the other hana,

the judge decided not to permit parole, the defendant still would

..probably serve slightly less than two-thirds ©f the statutory

maximum because ©f the greater good time which could be

accumulated under the law prior to sentencing.4

6. 2572, had it been enacted, would have abolished parole
and reduced good time credits to 36 days (10 percent) per year.
There is no indication, however, that the author of the Career
Criminals provision, nor any other members of Congress, intended
for the implementation of the bill's determinate sentencing
system and substantially reduced good time to have the effect of
drastically increasing the time to be served by Career Criminals
convicted after sentencing reform was fully implemented. Yet, of
course, that would have been the result. '

When the Kennedy amendment was brought forward to the 1983~
1984 Comprehensive Crime bill, several significant changes were
made. Most importantly, as the above-cited Committee Report
passage jindicates, the provision was made a directive to the
Sentencing Commission rather than to the sentencing judge. . The
reach of the provision was also limited to defendants 18 years
old or older (increased from 16 in the original version).

In Counsel's opinion, the effect of changing the provision
to a directive to the Sentencing Commission is to leave it the
Commission to construe this directive as consistently as it can
with the numerous other Congressional directives in the
Commission's governing statute. The phrase "at or pear the
maximum authorized", together with the Committee Report
expression of an intent that "gubstantjal prison terms should be
imposed on repeat violent offenders and repeat drug traffickers"
(emphasis added) provide some latitude to the Commission. More
importantly, the larger Comnission objectives of categorizing
defendants and offenses can, as the same Report paragraph states,
"assure consistent and rational implementation of the Committee's
view...". Finally, the 1986 technical amendments should not be
taken as an effort to further increase or lengthen the terms of
imprisonment for career criminals. As earlier indicated, the
maximum specified in the statute for the offense may exceed the
maximum derived from sections 3559(a) and 2J3581(b) in some
instances. : : :

Reasonably construing the provision in its present context

_ 4 In actuality, the third part of the amendment 1likely
would have been completely ineffective, for the effective date
provisions for section 3581, of which the Kennedy amendment was &
part, delayed the implementation of this provision until the
sentencing guidelines went into effect.

- &



and in light of the total legislative history, it is sensible to
conclude that Congress did not dintend a purely wmechanical
application which would be unduly harsh in some instances and
inconsistent with the overall instructions to the Sentencing .
Commission. Counsel further doubts that Congress would desire

~~the Commission to adopt a strict, literalistic reading which
exacerbates prison impact. Most members of the legislative body

° would probably appreciate a less extreme, more flexible approach,
80 long as it clearly achieved the fundamental objective of
severely punishing career criminals. :



APPENDIY C

. PART B - CAREER OFFENDERS AND CRIMINAL LIVELTHOOD

( §4BL1.  Career Offender
A defendant is a career olfender if (1) the defendant was af least eighteen years old |
at the time of the,instant pffe (2) the instant_offense of eonviction is a felony
that s cher o B A, © s e
de&ggﬂt E" at E¥é"2£ prior felony convictions of either a X3z Gl G or
2 If the offense level for a career criminal from the

table below is grester than the offense leve! otherwise applicable, the offense leve!
from the table below shall apply. A career offender’s criminal history category in

every case shall be Category V1.
Offcnse Statutory Maximum Offense Level
(A) Life . »
(B) 25years or more . M
(C) 20 years or more, but less than 25 years 3n
(D) 15 years or more, but less than 20 years 29
(E) 10 ycars or more, but less than 15 years 24 ' :
(F) Syears or more, but less than 10 years 17 -
(G) More than 1 year, but less than S years 12 '

licgti
gt Fllowy  gemiodS PRUG OFFENSE

§4B1.2

1

Bockpround: 28 U.S.C § 994(h) mandates thar the Commission assure that ceniain “career”
offenders, as defined in the sianue, receive @ sentence of imprisonment ‘st or mear the
macmum term euthorized.® Section 4Bl.] implements this mandate. The legislative history of
this provision suggests that the phrase “Ymacmum term authorized™ should be construed as the
maximum ferm @uthorized by -stanute. Sge S. Rep. 98-225 9&h Cong, lst Sess. 175 (1953),
128 Cong. Rec. 12792, 97th Cong, 2d Sess. (1982) ("Career Criminals® amendment No. 13 by
Senator Kennedy), 12796 (explanation of amendment), and 12798 (remarks by Senator Kennedy).

and Yelony conviction® are defined in

$#4B12.  Definitions
o WIOLENT. EE DY

(1) The term ‘enme—ol—oiooss” a5 wed in this provision is—defwed—undec.
BEIEH- SEEF INSERT A |

sfROVE DRVGC OFFENSE

(¥4 mm’mM'uuedhthkMion-unsp
—~timileroficracs— S £ INSERT 3
T, ar Jasuary 15, 1988
N 2. Orranse Stawmar Muimon' grany ve We  sasmeus TORN oF rfRISONrENT

AITORIED FOR Tug @erEnSE oF CoanmicTION wuw 1S a CRE OF ViecgneE OR
SERwUE ORUG OPFENSE, .



(3) The term “two prior felooy coovictions® means (A) the defendant committed the

- Instant oﬂ'enye LSubssgusal to sustainin st Jeast_ fwo fglooy eoevictions of
eithe: % a W Ge. two fel S{

t o‘! 10WEW q‘ two ‘don’ SCR 9
M, or onc fel oggnon w and onc
felooy convictios of s m«o&b&mw—%&) and (B) the sentences for

at least two of the aforementioned felony convictions are counted separately
under the provmons of Part A of this Chapter. Tbe date that a defendant
sustained a cooviction shall be the date the judgment of conviction was eatered.

Commentory
ion N,

“Crime of wolence™ is defined in 18 US.C. § 16 1o mean en offense that has as
ent the use, atiempled use, or threatened use of physical force agoinst the or
of enother, or eny other offense that is a felony end that by its na involves
@ substanhel risk that physical force agoinst the person or property of her may be
used in comMniing the offense. The Commission interprets this Jollows:  murder,
mansiaughter, kidndpging aggraveted asseuli, exortionste edensipn”of credit, forcidle sex’
offenses, arson, or ; are covered by this provisi Oxher offenses are covered -
only if the conduct for 6l the defendant was ically convicted meets the above.
definition.  For example, convitmgn for en es accomplished by force or threat of
‘injury would be covered: convictionNfpr escape by siealth would not be covered
Conviction for burglary of e dwelling be covered; conviction for burglary of other
structures would not be covered.

2  “Conpolled substance ¢" includes any federal or™sigte offense that is substantially
similar to any of j0se listed in subsection (2) of the guidnline. These offenses include
manufacturing iponting  distributing  dispensing or posStsging with éntent 1o
manufoctyse” impon, distribute, or dispense, & controlled substandn (or ® counterfeit
sub, ¢). This definition also includes aiding and abetting conspiring atiempting (o0

mit such offenses, and other offenses that are mlmanaalfy equivalent to offenses

. lsted

3. “Prior felony comviction® means & prior adult federal or swste conmviction for an offense
punishable by death or imprisonment for @ term exceeding one yeor, regardless of whether .
. such aﬂme is specifically designated as @ felony end regardless of the actual sentence

€ Ya:1.26)(Proa Searenca D'vnmo)

& The provisions of$$4A1.2(e) (Applicadle Time Period), $4A12(h) (Fomgn Sentences), and
$441.2(j) (Expunged Convictions) ere applicable o she counting of comvictions wnder
#481.1. Also spplicable is the Canmenmyto}«l?pefwmnglomnhdmm

SEE INSERT D

813, Criminal Livlihood.
M the defendant commitied an offense as part of o patierns of crimisal conduct fr
which be derived a substantial portion of his income, his offcase leve] shall
less than 13. Io 20 such case will the defendant be eligible for o sent

E-
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Inserr A

means any offcnse under federal or state law punishable by impriscoment for a term
exceeding ooe year that -

() bhas as an element the use, sttempted usc, or threatencd use of physical force
agains! the person of another, or

(i) is burglary of a dwelling, arson, or extortion, imvolves wse of explosives, or
otherwise involves conduct that presents 8 serious potential risk of physical
injury to another.

InserT B
ap offcase under federal’ or state law, iovolving the manufacturing, importing.

distributing, or posscssion with intcot to manufacture, import, or distribute, a controllcd
substance, for which a maximum term of imprisonment of ten years or more is prescribed

by law .

'usu‘r C

*.  The terms “violent felony” and “serious drug offense” include aiding and abetting,
conspiring, and attempting to commit such offenses.

2  “Violent felony includes murder, woluntary manslaughter, kidnapping, aggravated
assault, forcble sex offenses, robbery, arson, extortion, and burglary of a dwelling.
Other offenses are included where (A) that offense has as an eclement the wuse,
attempted use, or threatened use, of physical force against the person of another, or
(B) the offense of which the defendant was coovicted involved use of explosives or,
by its narure, preseoted a serious potestial risk of pbysical injury to another.”.

luserr D

:  The definitions of “violent felony" and serious drug offense* i
from 18 US.C. §924(c), which was enacted in 1986.". B ofense” e derived

159



PART B - CAREER OFFENDERS AND CRIMINAL LIVELIHOOD

$4BLY1.  Cerver Offender
A dcfcodant is 8 caseer offender if (1) the defendant was af least eighteen years old
8t the time of the instant pffe (2) the instant offense viction is & felooy
that is either amwu ’ M—M'. T g f& !:J the

dc‘f‘cggv:zt'mv at En‘sl.'x poior felony copvictions of eitber 8 or
2 A I the offense level for a carcer erimina) from the
table below is grester than the offense level otherwise applicable, the offense level

ffom the table below shall apply. A career offcnder’s criminal bhistory estegory in

every case shall be Category V1.
Offensc Statvtory Maximum Offense Level
(A) Life »
(B) 2S5 years or more M
(C) 20 years or more, but less than 25 years 32
(D) 15 years or more, but less 1ban 20 years 29
(E) 10 ycars or more, but less than 15 years 4
(F) S ycars or more, but less than 10 years 17
{(G) More than 1 year, but Jess than § years b ]

Commentary .
licati

PNt FCoNy | semionS DRUG OFFENSE

$4B1.2.

and Yelony convicion® are defined in

Bockground: 28 U.S.C. § 994(h) mandates that the Commission assure that cenain “career”
offenders, as defined in the statute, receive @ sentence of imprisonment ‘st or mear the
maxmum term authorized.” Section 4Bl.]1 implements this mandate. The. legislative history of
this provision suggests that the phrase ‘maumum term authorized” should be construed as the
maximum ferm authorized by statute. Sgc S. Rep. 98-225, O&%h Cong., Ist Sess. 175 (1983),
J28 Cong. Rec. 12792, 97th Cong, 2d Sess. (1982) ("Career Cniminals® emendment No. 13 by
Senator Kennedy), 12796 (explanation of amendment), and 12798 (remarks by Senator Kennedy).

#4B12.  Definitions
VO LENT EE€LONY

(1) The term “enme—of—wolenss” as uscd in this provision M
WUse44- SEE INSERT A

sfmoJs PRVC OFEENSE o
(2) The term “sontsoliod—subciance ollcnsc® as uséd in this provision mcans aa

—similechcrecs—~ SEE INSERT (3
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" aTHORIED FOR Tl GeVDE OF CamilTICH TWE IS A CAWE oF wo.twiE OR

SERWVS ORJG oﬂluit.'. If yA Jd-“"‘:ﬂ o Conw‘a&.( of c:nnu’f/r“a;}
U Peo 07 more crimes of vieMace ®r coa¥ce ed

*d‘ s bsvance oV P ONICS appl/y via Lighet? )52
raprmum YCrm P AP 770 4 mnen? Hor
any sisgh sasd count of coarset/on.




(3) The term “two prior feloay coovictions® means (A) the defendant committed the

instant oﬂ:m <Subsguenl o sustainin st y coavictions of
uher b“, roa j o, L G, two felo
two klony No’g

. _ . or goe k:ﬂ;: 035"00 iww'?"[ !ﬂ;ﬂn’r .

lclooyeotmasonofc )ud(l)lkmtemfor
sl least two of the aforementioned felony comvictions are eousted separately
under the provisions of Part A of this Chapter. The date that 8 defendant
sustained 3 cooviction shall be the date the judgment of conviction was eatered.

LCommentary
i ’ 'HN

. 8
*Crime of violence® is defined in 18 US.C. § 16 o mean an offense that has as ¢
qen! the use, atiempied use, or threatened use of physical force against the p or
prop of another, or any other offense that is & felony end that by its na involves
s subsianhel risk thar physical force agoinst the person or property of pnGiher may be
used in comMwng the offense. The Commission interprets this Jollows:  murder,
_ manslaughter, kidndping eggravated assoult, exorionate exensipw” of credit, forcible sex

offenses, arson, or rodbey ere covered by this provisic Other offenses are covered
only if the conduct for el the defendant was specfically convicted meets the above
definition.  For example, convidwon for en esgpp® sccomplished by force or threat of
injury would be cowvered; conviction N p” escape by stealth would mot be covered

Conviction for burgiary of a dwelling pid be covered; conviction for burglary of other
structures would not be covered

2. “Convolled substance offeflGe® includes any federal or™igte offense that is substantially
similar o any of sgse listed in subsection (2) of the pulalpe. These offenses include
manufacturing porting  disidbuting  dispensing  or  postagjng with  intent 10
manufoctype? import, distnbute, or dispense, & controlled subsian (or & counterfei
subsyortte). This definition slso includes aiding and abetting conspiring “wx _ettempting (0
gmmit such offenses, and other offenses that are mb:tannal{y equivalent lo offenses
listed

3. “Prior felony conviction® means & prior edult federal or smate comviciion for an offensc
punishable by death or imprisonment for & term exceeding one year, regardiess of whether
such offense i specifically designaied as o felony and regardless of the actual sentence
émposed. § Ya:.26)(Proc Searence n'mwo)

4. The provisions ap‘m: 2(e) (Applicadle Time Penriod), $4A1.2(h) (Fomgn Sentences), and
$441.2() (Egpunged Convictions) ere applicable o the counting of conwctions under
$4B1.1. Also applicable is the Commentary o §4A 1.2 peraining 10 invalid convicions.

SEE INSERT D

MB13. 1 Ldvell )
If the defendan! commitied as offense as part of a pattern of criminal maua from
whid:bedenvadambnmmlponmdhumc.hsoﬂemkvdshnkno(
Jess than 13, In 20 such case will the defendant be eligible for @ sesience of
probation. )
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lnuserr A

mweans apy offense under federal or state law punishable by impriscament for & term
éxceeding oac year that -

(i) bas as an clement the use, attempted usc, or threatened wse of ’hﬂd forcc
against the person of asotber, or

(i) is burglary of a dwelling, arson, or exortion, iovolves use of explosives, or
olberwise involves conduct that presents a scrious potential risk of pbysical
injury to another.

lnserT B

an offense under federal or state law, iovolving the manufacturing, Emporting.
distributing, or possession with intcot (o manufacturc, import, or distribute, a controlicd

substance, Jor which a maximum iérm of imprisonmcent of ten years or more is prescribed .3
by law . (a,, dfimed in Section (02 of Fdo oJe(
Cortrolled Subrfaneas Act (27 v.s.c. Ooz))/

luserr C

*l. The terms “violent felony" and “serious drug offense” include aiding and abetting,
conspiring, and attempling 1o commit such offenscs.

. e
2. “Violent felony includes murder, voluntary manslsughter, kidnapping, sggravated or ot
assault, forcble sex offenses, robbery, arson, extortion, and busglary of a dwelling. odo/ecte or

Other offenses are included where (A) that offense has as an element the mse, /eas” a0 T
sttcmpied use, or threatened use, of pbysical force against the persos of apother, or ;Z’ I:::f ole
(B) the offense of which the defendant was cosvicted involved use of explosives or, art itlas? et

by its nature, presented a serious polential risk of physical injury to another.". o A&7 compredens

\usnf D

‘ The definitions of “violent felony™ and serio ase* i
from 18 U.S.C. §924(c), which was cnactcdin1986.'? ' tous drug offease’ are derived
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MEMORANDUM

TO: Working Group on Drugs, Firearms,
and Violent Offenses

FROM: Andy Purdy

RE: PART V. REPORT ON VIOLENT OFFENSES

A. Overview of Violent Offenses .

Our main focus in the violent offense area was to formulate
an amended guideline for assault to commit murder that is more
consistent with the statutory intent and the other violent
offenses against the person in Chapter Two, Part A. A review of
the Technical Advisory Service calls, training problems, and
monitoring information revealed some additional areas of focus.

The most recent compliance study for the period January 19,
1989 through September 30, 1989 (S8ee Tab A) shows the most cases
involving robbery (115), extortion and racketeering (29) and
assault (21). The departure rates for those offenses are,
respectively, 20% for robbery, (8.7% up, 9.6% down), 31.1% for
extortion and racketeering (6.9% up, 20.7% down), and 23.8% for
assault (0% up, 23.8% down). The highest departure rates for
violent offenses occur in the rarest of offenses: kidnapping (7
cases, 43.9% departures, 2 up, 2 down) and homicide (9 cases,
33.4% departures, 2 up, 2 down) making it difficult to draw
statistically significant conclusions.

In the compliance study for the period November 1, 1987
through February 28, 1989 the most violent offense cases involved
robbery (78 cases, 9% departures - 2 cases up, 5 down), assault
(27 cases, 22.2% departures - 0 cases up, down), and extortion
and racketeering (21 cases, 57.1% departures - 1 case up, 11
down). For the rarest offense with reported cases, homicide,
there were 8 cases and no departures (the report does not list
any kidnapping cases). -



The working group reviewed cases from the departure study
involving Chapter Two, Parts A and B (excluding robbery for now).
The results of that review by Mary McDowell are attached (8ee Tab

8).

As recently requested by the Commission, the working group
has begun an in depth study of robberies under the guidelines,
which to date has proven to be a frequent crime and one
characterized by relatively frequent departures.

B. §Sunmary of Conclusions

1. We recommend that the guideline for assault with
intent to commit murder (§2A2.1) be revised to achieve the
following:

- to structure the guideline in two parts; an offense
level of 26 is assigned if the offense involved
substantial planning, was committed in the course of
another felony, or involved use of a weapon; otherwise,
a level 20 is applicable.

- enhancements are retained for injury, contract murder
(applicable to attempts and solicitations, as well as
conspiracies and assaults).

2. We recommend that a new guideline be promulgated
for conspiracy or solicitation to murder, with a base
offense level of 26 and an adjustment where the offense
involved the offer of a thing of pencuniary value.

. 3. We recommend that the base offense level for
murder-for-hire (§2E1.4) be increased from 23 to 26.

4. We recommend that the Commentary to §3D1.2(b) be.
clarified with respect to offenses against the person
(Chapter Two, Part A), so that multiple counts charged
against an offender will not be grouped, even if involving
the same victim, unless they occurred as part of the same
incident. It might be advisable to clearly state that this
rule applles generally to offenses of the type EXCLUDED from
grouping under §3D1.2(d), that would include violent
offenses.

C. Amendment to §2A2.1 Assault With Intent to Commit
purder: Conspiracy or Solicitation to Commit Murder:

Attempted Murder (p. 2.4)

A review of the relevant statutes, aided by the work of. the
Penalties Review Project on violent offenses, together with study

2



of the relevant guidelines led the working group to conclude that
some amendments are called for. The working group appreciates
the assistance of David Anderson in the analysis of the
quidelines and recommendations for guideline amendments. The
Department of Justice proposal of October 18, 1989 for amending
this guideline is attached (8ee Tab C).

The first proposed amendment provides a simplified guideline
for attempted murder. In the opinion of the working group the
current guideline unduly complicates the sentencing
' determination, by treating all murder attempts and conspiracies
as assaults with intent to kill, and also fails to take into
account the seriousness of the intended offense. Under the
current guideline an attempted poisoning which, if it had been
completed, would have amounted to first degree murder is punished
less severely (level 20) than what would amount to an attempted
second degree murder involving the discharge of a firearm (level
26).

The current guideline results in disparate treatment of
attempted murders and conspiracies depending on how far the
defendant has gone in making the attempt. Thus, the defendant
who is stopped before he can discharge his firearm receives a
sentence 2 levels lower than the defendant who fires but misses -
even though both had formulated an intent to kill and would have
done so were it not for events beyond their control.

Under the proposed guideline attempted murders are judged by
whether the offense involved substantial planning, whether it was
committed in the course of another felony, and whether or not
weapons were used. The current base offense level of 20 is ,
replaced with a higher base offense level of 26 for such offenses
(thus treating them as one level more serious than voluntary
manslaughter). The existing offense level is retained for other
forms of attempted murder, assault with intent to kill, etc.,
falling under the guideline.

The proposed guideline would retain the current enhancement
where the victim suffered bodily injury and (starting with the
base level 20) and for instances when a weapon is brandished but
not used (actual use of the weapon would result in base offense
level 26). In addition, unlike the current guideline, the
proposal contains a specific offense characteristic dealing with
contract murder that is applicable to attempts and solicitations
as well as to conspiracies and assaults.

Finally, this amendment would make several changes to the
commentary section of the guideline. It would make simple
conforming amendments to Application Note 1 by eliminating
references to terms no longer used in the revised guideline. The
"Background" section of the commentary would be amended by
deleting the second and third paragraphs. The second paragraph

3



of the exlstlng guideline concerns disparities in statutory
penalties. As a result of recent legislation, those disparities
no longer exist. Accordingly, the paragraph is no longer
accurate and should be eliminated. The third paragraph concerns
elements of the existing guideline that would not be present
under the revision. Finally, a sentence concerning the proper
treatment of cases where the assault, if completed, would amount
to voluntary manslaughter is inserted into the “Background"
section of the commentary.

§2A2.1 Assault with Intent to Commit Murder; Conspiracy or

Soljcitation to Commit Murder:; Attempted Murder (pp. 2.4-2.6)

Recommended Amendment:

1. §2A2.1 is amended by deleting "Conspiracy or Solicitation to
Commit Murder" from the title and by deleting subsection (a)
and inserting the following in lieu thereof:

" (a) Base Offense Level:

(1) 26, if the offense involved substantial -
- planning, or was committed during the course
of another felony, or involved use of a

dangerous weapon.

(2) 20, otherwise."

2. §2A2.1 is amended by deleting subsections (b) (1) and
(b) (2) (A) and (B) and renumbering (b) (2)(C) as (b)(1); by
deleting the following sentence from subsection (b) (3):
"provided, however, that the cumulative adjustments from (2)
and (3) shall not exceed 9 levels."; and by deleting
subsectlon (b) (4).

3. SZAZ 1 is amended by renumberlng subsection (b) (3) as
subsection (b) (2).

4. §2A2.1 is amended by inserting the following new subsection
at the end of the guideline:

"(3) If the offense involved the offer or the receipt of
anything of pecuniary value for undertaking the murder,
increase by 2 levels."

5. The cOmmentafy to §2A2.1 captioned "Application Notes" is
: ~amended by deleting the following from Note 1: ""more than
minimal planning,® "firearm," "“brandished," "otherwise

used,". .



6. The Commentary to §2A2.1 captioned "Background" is amended
by deleting the second and third paragraphs.

D. Amendment to create a separate guideline for conspiracy
or solicitation to murder.

This amendment creates a separate guideline for conspiracy
or solicitation to murder to ensure that such conduct is punished
appropriately relative to §2A2.1 Assault with Intent to Commit
Murder. The new guideline would provide a base offense level of
26 and include an adjustment where the offense involved the offer
of a thing of pecuniary value. The proposed amendment also
contains conforming changes to §2A2.1 which currently covers
conspiracies and solicitations.

Recommended Amendment:

1. The guidelines are amended by inserting the following new
guideline following the commentary to §2Al.4 (involuntary
manslaughter): : -

"g2A1.5 Conspiracy or Bolicitation to Commit Murder
(a) Base Offense Level: 26
(b) Specific Offense Characteristics
(1) If the offense involved the offer or the
receipt of anything of pecuniary value for
undertaking the murder, increase by 2 levels.

(c) Cross Reference

(1) If the conduct resulted in the commission of
a murder, apply §2A1.1 (First Degree Murder).

(2) If the conduct constituted attempted murder
or assault with intent to commit murder,
apply §2A2.1 (Assault With Intent to Commit
Murder; Attempted Murder).

Commentary
Statutory Provisions: 18 U.S.C. §§ 351(d), 373, 1117,

1751(d) ."



1. Thé title to §2A2.1 is amended by deleting "Conspiracy or

golig;tat;on to Commit Murder:".

2. The commentary to §2A2.1 captioned "Statutory proviézons" is
amended by deleting "(d), 373%; by deleting™1117"; and by
deleting the "(d)" follow1ng "1751(c)".

E. Amendment to murder-for-hire (§2E1.4).

This Amendment would provide an increased base offense level
of 26 (up from 23) for murder-for-hire (§2Ei1.4). The apparent
rationale for the current level of 23 is that it falls mid-way
between assault with intent to commit murder (level 20) and
voluntary manslaughter (25). As noted above, the proposed
amendments to §2Al1.2 provide a more rational structure of
penalties for attempted murder. Increasing the base offense
level for murder-for-hire to 26 would make it equivalent to an
attempted murder involving substantial planning and
premeditation. Where the conduct under §2El1.4 results in death,
the gu1de11ne for the underlying offense would apply if it
results in a more severe penalty. .

Recoﬁmended amendment:

1. §2E1.4 is amended by deleting "23" from subsectlon (a) (1)
and inserting in lieu thereof "26".

F. Commentary to §3D1.2(b) as applied to violent offenses

A review of Technical Assistance Service calls indicated a
significant potential problem in how the grouping rules are
applied to offenses in Chapter Two, Part A. In a couple
instances, apparently in the early days of the TAS (see e.q.
LOGNUM 2801A 3), callers were advised that when faced with a
situation involving multiple instances of threatening
communications they could group the counts under §3D1.2(d) when
multiple counts involving the President fit the criteria that the
‘®"acts or transactions [were] connected by a common criminal
objective or constituting part of a common scheme or plan®". What
was not stated explicitly is that only in the event that the
multiple acts were part of the same INCIDENT should they be
grouped, and in no other circumstance. Other separate violent



acts against the person are not part of the composite harm
envisioned for grouping by §3D1.2(b).

We recommend that the Commentary to §3D1.2(b) be clarified
with respect to offenses against the person (Chapter Two, Part
A), 50 that multiple counts charged against an offender will not
be grouped, even if involving the same victim, unless they
‘occurred as part of the same incident. If the acts occurred on
separate occasions it is not enough that they involved the same
victim and the same criminal objective (i.e. hurting that person)
to warrant grouping. More broadly, it is advisable to clearly
state that this rule applies generally to offenses of the type
EXCLUDED from grouping under 8§3D1.2(d), which would include
violent offenses, as well as other offenses that properly are
considered separate and distinct criminal acts warranting
incremental punishment (and not grouping).

G. Murder (§2A1.1) - is life imprisonment mandatory?

The working group has not reached a conclusion on whether to
support the Justice Department recommendation of October-18, 1989
that the Commentary to §2A1.1 be amended to state that life
imprisonment is a mandatory sanction under 18 U.S.C.§1111,
contrary to the recently amended commentary that refers a range
‘of 20 years to life, under certain circumstances.



TABLE §:
DEPARTURES BY PRIMARY OFFENSE CATEGORY*
(January 19, 1989 through July 31, 1989)

g’ . ' 't:or Up:‘v::d Down'\:arrd Sub:'nntial Total
Homicide : 6 (65.6%) 2 (22.2%) 1 (11.1%) 0 (0.0%) 9
Kidnapping 4 (57.1%) 2 (28.6%) 1 (14.3%) 0 (0.0%) 7
Robbery 92 (80.0%) 10 (8.7%) 11 (9.6%) 2 (1.7%) 115
Assautt 16 (76.2%) 0 (0.0%) 6 (23.8%) 0 (0.0%) 21
Burglary/B&E 8 (88.9%) 0 (0.0%) 1 (11.1%) 0 (0:0%) 9
Larceny 144 (91.7%) i(a.s%) 3 (1.9%) 3 (1.9%) 157
Embezziement 90 (87.4%) 0 (0.0%) 12(11.7%)  1(1.0%) 103
Fraud 149 (88.2%) 4 (2.4%) 14 (8.3%) 2 (1.2%) 169
Auto Thett 12 (100.0%) ©0(0.0%) o (0.0%) 0 (0.0%) 12
Forgery/Counterfeiting 71 (87.7%) 2 (2.5%) 5 (6.2%) 3 (3.7%) 81 .
>Se'x Oftfenses 13 (68.4%) 3 (15.8%) 2 (10.5%) 1 (5.3%) 19
Escape ' 35 (85.4%) 0 (0.0%) 5 (12.2%) 1 (2.4%) a1

;arms 122 (84.1%) 16 (11.0%) 6 (4.1%) 1(7%) . 185
immigration 150 (89.8%) 6 (3.6%) 8 (4.8%) 3(1.8%) 167
Drugs _ . | ‘
-Importation, Distribution 834 (73.8%) 18 (1.6%) 156 (13.8%) 122 (10.8%) 1130
-Simple Possession 70 (97.2%) 2 (2.8%) 0 (0.0%) 0 (0.0%) 72
-Communications ' - ' ,

Facilities 28 (84.8%) 4 (12.1%) 0.(0.0%) 1 (3.0%) a3
Extortion and Racketeering 20 (68.9%) 2 (6.9%) 6 (20.7%) 1 (3.4%) 29
Gambling and Lottery 9 (90.0%) 0 (0.0%) 0 (0.0%) 1 (10.0%) 10
Other | 88 (86.2%) _4 (3.9% 8 (7.8%) 2 (2.0%) 102
TOTAL 1961 (ao.né) 82 (3.4%) 244 (10.0%) 144 (5.9%) 2431 (100%)

* Due to the unavailablility of recent FPSSIS data for matching purposes, offense information is only
consistently available for cases sentenced through July 31, 1989. Thus fewer cases are inciuded for
analysis. FPSSIS data on primary offense was also not available for 202 cases sentenced prior to
July 31, 1989. Mixed law cases (30) have also been excluded due to unknown offense category of the

'uideline count. : :

13



The B

- wilt be distrbutey



t)qcr' fagm;y-( lo‘?l"-—!?s ?7n56 ‘E:’

<6 -

7. Homicide-Related Offenses

Guideline §2A2.1 on assault with intent to commit murder,
conspiracy or solicitation to commit murder, or attempted murder
should be amended by increasing the base offense level and
including specific offense characteristics that reflect statutory
distinctions. The current base offense level is 20. An offender
in the lowest criminal history category would receive a sentence
of 33-41 months and in the highest category 70-87 months (just
over seven years at the top of the range). Most of the statutory
maxima for the offenses subject to this guideline are 20 years'
imprisonment, while some are as high as 1life imprisonment.
Offense level 20 is too low for these serious offenses. A
defendant could receive a three~year sentence despite the fact
that he had taken practically all steps necessary to commit a
murder but was intercepted by law enforcement officers at the
last minute. (If the base offense level is raised substantially,
it would be appropriate to retain a lower offense level for
attempt to commit manslauchter, a violation of 18 U.S.C. §1113,
which is subject to imprisonment for only three years.)

In addition to raising the base offense level, we recommend
establishing specific offense characteristics that 1link the
sanction under guideline §23A2.1 to the offense which was the
object of the attempt, solicitation, or conspiracy, rather than
treating all of these offenses equally regardless of who the
victim is. For .example, an attempt to kill the President or
certain other government officials, is punishable by life impris-
onment, 18 U.S.C. §§1751{(c) and 351(c), and should result in an
enharced guideline penalty.

8. Career Offender

The career offender guidelines include an objectionable

- application note to the definitional section. Specifically,

application note 4 to guideline 64Bl1.2 will provide as of
November 1 that the definitions from §4Al1.2 on criminal history
will apply in determining which past convictions are covered by
the career offender guideline, 64Bl.1. These include, for
example, the guideline on the applicable time period, foreign
sentences, expunged convictions, and the commentary concerning
invalid convictions. As a result, a sentence of more than one
year and one month that was neither imposed nor served during the
fifteen years prior to the commencement of the instant offense is
not counted. Similarly, a sentence of less than a year and a
month does not count unless it was imposed within ten years of
the commencement of the instant offense. These limitations are
inconsistent with the statutory mandate that the Commission
"assure that the guidelines specify a sentence to a term of
imprisonment at or near the maximum term authorized"™ for defen-
dants who are convicted of felonies that are crimes of violence
or certain drug offenses and who have two prior convictions for
such crimes. 28 U.S.C. §994(h). In particular, it makes no
sense to apply the .time limitations otherwise applicable for



TO: Andy Purdy

FROM: 'Mary E. McDowell

DATE: 18 December 1989

RE: - Violent Crimes Case Studies

Applicable Guideline Criminal History
2A2.2(a) . ' Ccategory III

a)

Synopsis: Defendant was identified as the assailant at the Job
Corps Center who had stabbed a Corpsman in the back with a knife
when a fight had broken out between members of two dormitories.

Counts of Indictment: : Count(s) of conviction:
i) 18 U.S.C. §113(c) Pled guilty to count
i. ‘

Aggravating or nitigating factors: §2A2.2(b) (2) (B),
§2A2.2(b) (3) (C), §3E1.1

Guideline Range: 51-63 months _ Sup. Rel. (gl) 2-3 yrs
Stat. Max.: 5 years . Stat. Prov.: 2 years
Probation:

gl max.: ineligible
stat.: eligible (1-5 yrs)

Sentence imposed: 3 yrs imprisonment and 2 yrs supervised release

Notes: :
A statement of reasons was not attached to this case file.



Applicable Guideline Criminal History
2A2.2(a)v Category Iv
a)

Synopsis: The subsequent injured victim and defendant had been
drinking. According to the defendant, the victim approached said
defendant and began an argument concerning painting. A knife fight
ensued, with the victim having pulled his knife out first.

Counts of indictment _ e Count(s) of conviction
i) 18 U.s.c. §§ 113(f), 1153 ‘ Pled guilty to count
_ “i. ‘

Aggravating or _ mitigating factors: §2A2.2(b)(2)(B),
§2A2.2(b) (3) (B), §3El.1

Guideline Range: 57-71 months Sup. Rel. (gl) 2-3 yrs
Stat. Max.: 10 years ' Stat. Prov.: 3 years
Probation: .

gl: ineligible
stat.: 1-5 yrs w/conditions

Sentence imposed: 2 yrs imprisonment, suspended after defendant
serves 18 months, 3 yrs supervised release and 3 yrs probation

Notes: . :
A statement of reason was not attached to this case. An .
upward departure might have been warranted based upon inadequate
reflection of criminal history. :

Applicable Guideline Ccriminal History
2A2.3 | category VI
aA)

Synopsis: The defendant, in the process of resisting arrest from
FBI agents who had a bench warrant for him, bit the thumb of one
of the agents. ' : :



Counts of indictment ' ' Count(s) of conviction

i) 18 U.Ss.C. § 1501 . Pled guilty to count
’ : i.

Aggravating or mitigating factors: §3A1.2

Guideline Range: 12-18 months : Sup. Rel. (gl) 1 yr.
Stat. Max.: 1 year Stat. Prov.: 1 year
Probation:

"gl: prohibited
stat.: not prohibited

Sentence_ imposed: 5 months and 18'days'imprisonment w/credit for
time served

Notes:

A statement of reason was not attached to this case file.
Factors were available that might warrant a departure downward
(nature of the offense) or departure upward (criminal history).

B)

Synopsis: Defendant was in a cell with codefendant when they were
subjected to a routine pat-down by the guards. The defendant ran
past the guards and flushed something down the toilet. As the
guards attempted to stop him, said defendant began to strike a
guard in the head and face with his fist. '

Counts of indictment _ Count(s) of conviction

i) 18 U.s.c. § 3 ‘ Pursuant to a plea
: negotiation, pled
guilty to count i.

Aggravating or mitigating factors: §2A2.4(b) (1), §3E1.1
Sentence iﬁgosed: 15 months imprisonment and 1 yr supervised rel.

Notes:
Pursuant to the plea agreement, the government agreed that the
. offense level was 7, criminal history category VI, with a gl range
of 15-21 months. The government also arqued for the court to
depart downward and not calculate defendant as a career offender.
The court agreed and the PSR was waived. '



Applicable Guideline Criminal History
2A6.1(a) Category IT ’
a)

Synopsis: The common-law wife with the children left defendant in

and moved in with her parents in Defendant then
proceeded to telephone the wife and her parents and threaten them
with harm and/or death.

Counts of indictment . - Count(s) of conviction
i) 18 U.s.c. §875(c) Pled guilty to count
ii) i. Counts ii, iii,
iii) (charged similar

conduct, different
dates) were dismissed.

Aggravating or mitigating factors: §3E1.1

Guideline Range: 8-14 months - Sup. Rel. (gl) 2-3 yrs
Stat. Max.: 5 years if impr. 12 or more mo.
Probation: : Stat. Prov.: 3 years

gl.: ineligible
stat.: 1-5 years w/conditions

Sentence imposed: 3 years probation with 6 months to.be served in
a community service center :

Notes: o :

The court departed based upon lack of action taken to carry
out the threats and that the defendant suffered from significant
reduced mental capacity caused by defendant's emotional state in
the domestic dispute over custody of the children and separation
from his wife - §5K2.13. :

Applicable Guideline Criminal History

2D1.1(a) ' o , Category I
also, 2D1.1(a) (3), 2D1.6(a) ' , :
2D1.5(a) (1), 3D1.2(d)



a)

Synopsis: from December 1986 - March 1988, Federal and 1local
authorities were investigating a major crack cocaine distribution
ring. The defendant was considered the "right hand man" who
assisted in the general operations of the organization. He was
considered the supervisor/manager whose duties included the
overseeing of the delivery of cocaine to the street dealers and
contractors.

Counts of indictment ' Count(s) of conviction
20 defendants - 95 counts convicted on all 47

Defendant named in 47 counts. Only . counts. -
gl counts will be listed. _

1) 21 U.S.C. § 846

2) 21 U.S.C. § 848

23) 21 U.S.C. § 841(a) (1)

18 U.S.C. § 2

89) 21 U.S.C. § 843(b)

90) 21 U.S.C. § 843(b)

93) 21 U.S.C. § 843(b) -
- 94) 21 U.S.C. § 843(b)

95) 21 U.S.C. § 843(b)

Aggravating and mitiqgtinq factors: §3B1.1(b)

Guideline Range: 262-327 months Sup. Rel. (gl) 3-5 yrs
Stat. Max.: 25 yrs to life, plus 40 '

Sentence imgosed:

1) 20 yrs imprisonment to run concurrent w/non-gl counts

2 & 23) 21 yrs, 10 months, concurrent w/each other and all prior
counts

89, 90, 93, 94 & 95) 4 years, concurrent w/each other and all
prior counts

1, 2 & 23) S yrs supervised release, concurrent with each other
: & w/ special parole terms ordered in all prior counts
89, 90, 93, 94 & 95) 1 yr supervised release, concurrent w/each
other & w/special parole terms ordered in all
prior counts

Notes:

The original gl range was 292-365 months and criminal history
category II. In the statement of reasons, the court stated that
it departed downward because it considered criminal history
category II as an overrepresentation of defendant's criminal
history. Also, the J&C listed count #23 as receiving a special
parole term of 5 years. This may be a typo?



Apglicablé Guideline Criminal History
2D1.5 ‘ Category I
a) -

Synopsis: Defendant and codefendant operated a major cocaine
distribution network. The Sheriff's Offlce, with
help of a Q-H runner and two men, were successful in arranging two
minor transactions and then the 50 kg transaction, whlch resulted
in defendant's arrest. .

Counts_of indictment ' . Count(s) of conviction

i) 21 U.S.Cc. §§ 848(h), 841 Pled guilty to count
846, 854, 952, 963 i & vii. Counts ii-

ii) 21 U.S.C. §§ 848, 846, 854 vi were dismissed.

iii) 21 U.S.C. §§ 841, 846
iv) 21 U.S.C. §§ 841(a) (1), (b)(1)(3)

18 U.S.C. § 2

v) 21 U.S.C. § 841(a) (1), {b)(1)(3)
18 U.S.C. § 2

vi) 21 U.S.C. §§ 841(a) (1), (b)(1)(C).
18 U.S.C. § 2 ,

vii) 16 U.S.C. § 7206(1)

Aggravating or mitigating factors: none

Guideline Range: 121-151 months : Sup. Rel. (gl) 3-5 yrs
Stat. Max.: count i - 10 yrs-life :
count vii - 0-3 yrs
Probation:
gl: ineligible
stat.: count i - unauthorized
count vii ~ 1-5 years

Sentence imgoéed: 176 months imprisonment & 5 yrs supervised
release. 3 years on the tax count, to run concurrently.

Notes:
There was some discussion that the offense level should be 36
since the plea agreement significantly reduced the severity of the
counts. The court disagreed. The court departed upward because
he considered the gls as being stupid and that they do not consider
"role" properly.



Applicable Guideline Criminal History
2D1.8(a) Category I
a)

Synopsis: An informant advised the DEA Task Force that codefendant
and others distributed cocaine. Surveillance was established,
which eventually resulted in the arrest of the defendant.

Counts of indictment o Count (s) of conviction

i) 21 U.S.C. § 856(a) (2) ' plea agreement
18 U.S.C. § 2(a)

Aqgqravating or mitigating factors: none

Guideline Range: 21-27 months ’A Sup. Rel. (gl) 3-5 yrs
Stat. Max.: 20 years Stat. Prov.: 3 yrs

Sentence imposed: 60 months

Notes: :
Both parties agreed in the plea agreement to an upward
departure from the gl range of 21-27 months to 60 months. In
return for this plea, the government dismissed another indictment
which charged the defendant with one count of violating 21 U.S.C.
§ 846 and one count of violating 21 U.S.C. § 841(a)(1). (the P.O.
recommended 188 months). The judge accepted the plea since he had
serious doubts as to whether the defendant would be convicted on -
the dismissed indictment. He accepted the departure to 60 months
based on U.S.S.G. 5K2.9 and 5K2.14. '



TO: Andy Purdy
FROM: Mary E. McDowell

RE: Violent Crimes Case studies

Applicable Guideline Criminal History

2D1.1(a) (3) ' Category I

aA) ¢

Synopsis: Defendant and codefendant obtained 14 1lbs of marijuana
which they brought from ° : to sell.

Counts of indictment Count(s) of conviction
i) 21 U.S.C. §§ 963, 841(a) (1) & 841 (D) pled quilty to count
ii) 21 U.s.c. s§ 841(a) (1) & 841(D) iii -~ distribution of
iii) 21 uU.s.c. §§ 841(a) (1) & 841 (4) 14 lbs marijuana.
iv) 21 U.s.c. §§ 843 (b) & 841(a) (1) Counts i, ii, iv, v
v) 21 U.S.C. §§ 843(b) s 841 (a) (1) were dismissed.

Aggravating or mitigating factors: none

Guideline Range: 10 - 16 months Sup. Rel. {(gl) 3-5 yrs
Statutory Max.: 5 years Stat. Prov.: 2 years

Sentence imposed: 12 months imprisonment & 3 yrs. supervised rel.

Notes: :
A loaded .25 caliber pistol was found under the seat of the
rent-a-car. No determination of this issue was made in reference
to this defendant.

B)

Synopsis: DEA agents were investigating drug trafficking of a
codefendant. A drug transaction had been arranged. Defendant was
arrested during this transaction. Defendant was present to help
load the marijuana. '



2

Cdunts of indictment Count(s) of conviction

i) 21 U.S.C. §§ 841(a)(1) & (b)(1)(C) Pled guilty to count

ii) 21 U.s.c. §§ 841(a)(1) & (b) (1) (C) i. Counts ii, iii, iv,
18 U.S.C. § 2 ’ ' were dismissed.

iii) 21 U.s.c. §§ 963, 952(a), 960(b) (3)
iv) 21 U.s.C. §§ 952(a) & 960(b) (3)
' 18 U.S.C. § 2

Aggravating or mitigating factors: §3Ei1.1, §3B1.2(b)

Guideline Range: 30 - 37 months Sup. Rel. (gl): 3 yrs.
Statutory Max.: 20 years Stat. Prov.: inappl.

Sentence imposed: 30 months imprisonment & 3 yrs. supervised rel.

Notes:

The original gl range was 33-41 months. Pursuant to the plea
agreement, the defendant was given a 1-level deduction for "doubt
as to the amount of marijuana being over or under 80 kilograms."

C) -

Synopsis: A cooperatinalcodefendant arranged a drug transaction
for DEA agents in - Defendant drove with another
codefendant from "to assist the cooperating

codefendant in furthering hid delivery of cocaine. Defendant was
to receive money for her assistance.

Counts of indictment Count(s) of conviction

ii) 21 U.s.c. § 846 Pled guilty to count
: ' ii - ~1 kg cocaine.

Aggravating or mitigating factors: §3E1.1, §381.2(a)

Guideline Range: 33 - 41 months - _ Sup. Rel. (gl): 3yrs.

Statutory Max.: 40 years : Stat. Prov.: 3 yrs.

Sentence imposed: 33 months imprisonment & 3 yrs. supervised rel.

Notes:
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Applicable Guideline Criminal ﬁistory'
2D1.1(a) (3) Category II
Aa)

Synopsis: DEA agent arranged a drug transaction through a
confidential informant with defendant as the target. Defendant
distributed the requested cocaine to a codefendant who then
completed the transaction. -

Counts of indictment: ' - Count(s) of conviction:
i) 21 U.S.C. § 841(a) (1) Pled guilty to count

18 U.S.C. § 2 ii - ~1 kg cocaine.
ii) 21 U.s.C. § 841 (a) (1) Counts i, iii were
iii) 21 U.s.c. § 846 dismissed.

Aggravating or mitigating factors: §3E1.1, §3Bl.1(c)

Guideline Range: 70 - 87 months Sup. Rel. (gl): 3~5 yrs
Statutory Max: 5 years Stat. Prov.: 8 years

Sentence imposed: 87 months imprisonment & 8 yrs. supervised rel.

Notes: .
The original gl range was 87-108 months with a mandatory
minimum of 10 years. The judge ruled that the prior (state)

conviction could not be used as a sentence enhancement due to a
chronology of events problem but then applied the prior sentence
to criminal history. Also, pursuant to the sentencing hearing, the
defendant received acceptance of responsibility. '

Applicable Guideline Criminal History

2D1.1(c) ? : , Category-I
A)

Synopsis} Defendant and codefendants were arrested enroute to
delivering heroin to DEA agents who had arranged this transaction
with a codefendant. ’ -
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Counts of indictment Count(s) of conviction
i) 21 U.S.C. § 846 Found guilty by trial
ii) 21 U.s.C. §§ 841(a) (1), (b) (1) (B) on counts i, ii, iii,
iii) 21 U.s.C. § 846 iv, xi.

iv) 21 U.S.C. §§ 841(a) (1), (b)(1)(B)
v) 18 U.S.C. §1324(a) (1) (B)
xi) 21 U.S.C. § 843(b) ’

Aggravating or mitigating factors: none

Guideline Range: 78-97 months Sup. Rel. (gl): 3 yrs
Statutory Max.: 40 yrs (21:841(a) (1), 846) Stat. Prov.: 3 yrs
4 yrs (21:843(b)

Sentence imposed: 7 yrs imprisonment & 3 yrs supervised release

Notes: '
§3D1.2(b) (1) required grouping of counts i, ii, iii, iv, & xi.
The combined total of heroin, including the cocaine conversion,
involved 624.25 grams. This amount includes heroin from 2
deliveries made by a codefendant on 10/27/87 & 08/26/87 -
§1Bl.3(a)(2). Also, the judge imposed a dual sentence with the gl
sentence to be in effect. The non-gl sentence was 7 yrs on each
count i ~iv, 4 years on count xi, w/all counts to run concurrent
w/count i.

An unloaded .45 caliber automatic pistol, accompanied by 6-
rounds of hollow points, was found in the trunk of the vehicle
defendant was driving. A codefendant claimed it belong to his
(codefendant) half-brother.

Applicable Guideline o Criminal History

2D1.4 (e) ‘ - Category II
a) - . o

Synopsis: An unindicted codefendant, with DEA's authority, spent
the night at defendant's house where he observed cocaine. This
information was used to obtain a search warrant. Defendant was
arrested. '

Counts of indictment Count(s) of conviction
i) 21 U.s.Cc. § 846" Pursuant to a plea

agreement, 21:846.
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Aggqravating or mitigating factors: §3E1.1

Guideline Range: 57 - 71 months Sup. Rel. (gl): 3 yrs.
Statutory Max. 20 years Stat. Prov.: 3yrs.

Sentence imposed: 57 months imprisonment & 3 yrs. supervised rel.

Notes: .
Pursuant to the plea agreement, the guideline range was
dependent upon defendant's cooperation. Forfeiture was also

included in this agreement.

" Applicable Guideline _ Criminal History
2D2.1(a) (3) Category I’
a)

Synopsis: Defendant smuggled marijuana into the U.S. for
Defendant was to receive money for this.

Counts of indictment Count(s) of conviction

i) 21 U.s.C. §844(a) Pled guilty to count
i. Felony complaint
pending was dismissed.

Aggravating or mitigating factors: §3E1.1

Guideline Range: 0 - 2 months Sup. Rel. (gl): 1 yr.
Statutory Max.: 1 year ’ Stat. Prov.: 1 year
Probation: eligible .

gl. max.: 3 years
stat. max.: 5 years

Sentence imposed: not able to determine

Notes:
The PSR is the only document in this case file.
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B)

Synopsis: Defendant was in a car being chased by DEA agents for
possibly carrying illegal drugs. The car was stopped and the drugs
were eventually recovered. Defendant was to receive money for

participating.

Counts of indictment Count(s) of conviction

i) 21 U.S.C. § 844(a) Pled guilty to count
i. Felony complaint
pending was dismissed.

Agqravating or mitigating factors: §3Cil.1

"Guideline Range: 0 - 6 months Sup. Rel. (gl): opt.
. Statutory Max.: 1 year Stat. Prov.: 1 yr.
Probation: eligible '

gl. max: 1 - 5 years
stat. max.: 5 years

Sentence imposed: not able to determine

Notes: .
The PSR is the only document in this case file.

C)

Synopsis: Defendant was to be paid by codefendant to drive the
car, which contained marijuana, over the bridge from Mexico to

Counts of indictment: ' Count(s) of conviction

i) 21 U.S.C. § 841(a) ' Pled guilty to count

i - 75 1lbs marijuana.

Aggravating or mitigating factors: none

Guideline Range: 27 - 33 months Sup. Rel. (gl): 3-5 yr.
Statutory Max.: 5 years 7 : Stat. Prov.: 3 years
Probation: eligible by statute; not gls.

Sentence imposed: not able to determine

Notes:
The PSR is the only document in this case file.

°



Range:

1N

D)

Synogsisﬁ Defendant was stopped while attempting to cross into
from Mexico. Marijuana was found in the gas tank of the car.

Defendant claims to not know of the marijuana.

Counts of indictment ' Count(s) of conviction

i) 21 U.S.C. § 844 (a) : Pled guilty to count
i, Pursuant to a plea
agreement, gov't dismissed the 2-count
felony of importation of marijuana and
possession of less than 50 kg of
marijuana w/intent to distribute.

Aggqravating or mitigating factors: none

Guideline 0-4 months Sup. Rel. (gl): 1 yr.

Statutory Max.: 1 year Stat. Prov.: 1 year
Probation: eligible . .

gl max.: 3 years
stat. max.: 5 years

Sentence imposed: 4 months imprisonment

Notes: The J&C did not mention imposition of supervised release
which is required with a term of imprisonment. :

E) B ) -
Synopsis: Defendant was stopped after entering from Mexico.

A search of his car revealed marijuana. Defendant was to have been
paid for transporting the marijuana across the border.

Counts of indictment _ Count(s) of conyiction
i) 21 U.s.C. § 844 (a) Pled guilty to count

i. Pending felony
complaint dismissed.

Aggravating or mitigating factors: §3El.1

Guideline Range: 0-2 months : Sup. Rel. (gl): opt.
Statutory Max.: 1 year ~Stat. Prov.: opt.
Probation: eligible :

gl max.: 3 years
stat. max.: 5 years

Sentence_imposed: 5 years unsupervised probation
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Notes:

F) . _ -
Counts of indictment Count(s) of conviction
i) 21 U.S8.C. § 844(a) Pled guilty to count

i. Pending felony
charges dismissed.

Aggravating or mitigating factors: §3El.1

Guideline Range: 0-2 months Sup. Rel. (gl): opt.
Fines: '

gl max.: $1000.00

Stat. min.: $1000.00

Sentence imposed: $1000.00 fine

Notes: There was an oral piea agreement and no PSR.

G)

Synopsis: .Defendant was stopped after entering into from
Mexico. The search revealed marijuana in the gas tank of the car.
Defendant was to have been paid money for transporting the
marijuana across the border.

Counts of indictment ' Count(s) of conviction

i) 21 U.S.c. § 844(a) . Pled guilty to count
i. Pending felony
complaint dismissed.

Aggravating or mitigating factors: none

Guideline Range: 0-4 months Sup. Rel. (gl): opt.
Statutory Max.: 1 year Stat. Prov.: opt.

Probation: eligible

vyql max.: 3 years
stat. max.: 5 years

Sentence imposed: 5 years probation without supervision

Notes:
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MEM RANb_gu

TO: Peter Hoffman

FROM: Donna Triptow

RE: Drug Guideline Working Group
DATE: March 15, 1988

You have asked me for a brief report regarding the working
group considering possible changes to the drug guidelines.

As a group, we discussed two issues. The first was the CCE
guideline and, as you know, our conclusions were presented to the
Commission in memorandum form.

The second issue we considered related to the effects of the
guideline on the so-called '"mules" or "fringe players" in a drug
conspiracy. Concern has been expressed that the gquideline on
drug conspiracies would treat such individuals too harshly by
counting against them all the drugs of the conspiracy. Much of
this issue turns upon the interpretations the courts will give
the guideline on drug conspiracies (§2D1.5) and the relevant
conduct guideline (§1B1.3 and .4) which was amended in January.
After considering various methods for changing the conspiracy
guideline--including setting an independent base offense level
for the offense--it was our view that it is premature to change
this guideline at this time, and we should wait to see how the
courts interpret the relevant conduct guidelines.

A third "drug" issue I evaluated at the request of Judge
Wilkins. He asked me to consider the advisability of adding
additional levels to the drug tables beyond the current top level
of 36. I consulted with our research staff and determined that,
based upon rough estimates, 1less than five percent of drug
convictions in our data base involved quantities in excess of
current level 36. (This calculation is difficult to make because
drug quantities have been measured in different ways in the past
four years. At one time, the weights had to be mathematically
converted to 100 percent pure amounts, a requirement based upon a



previous version of the drug trafficking statutes.) According to
figures I requested and received from DEA, seizures of amounts in
excess of level 36 during fiscal year 1987 totalled 30 for all
drug categories. ‘ :

Based upon this data, I suggested to Judge Wilkins that we
make no change at this time but add a note to the commentary
suggesting that in cases where the quantities exceed those
appearing in level 36, an upward departure may be warranted. The
language I drafted was based upon commentary appearing in the
fraud guideline and was previously forwarded to you.

My work on the drug table demonstrated to me some anomalous
results in the current guideline with respect to marijuana,
marijuana plants, hashish and hashish oil. I attach a memorandum
summarizing my thoughts on that subject.

At this point, given the travel schedules of many members of
the drug working group we have no further meetings or activities
scheduled. ' :
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MEMORANDUM
TO: Peter Hoffman
FROM: Donna Triptow

RE: Marijuana and the Sentencing Guidelines Drug Table

DATE: March 15, 1988

Under the relevant statute, 21 U.S.C. 841, marijuana,
marijuana plants, hashish and hashish oil are treated the same in
terms of weight. In other words, the same amount of any of these
substances will result in the same potential mandatory minimum
and maximum sentences. The only exception concerns small amounts
of the substances (less than 50 kilograms of marijuana, less- than
100 marijuana plants, less than 10 kilograms of hashish and less
than 1 kilogram of hashish 0il) which carry a S5-year maximum
penalty. See 21 U.s.C. §841(b)(1) (D). The statute provides a
penalty of from 5 to 40 Years for possession of between 100 and
1,000 kilograms of marijuana, hashish or hashish oil and a
penalty of from 10 years to life for possession of more than 1000
kilograms of marijuana. Section 812 of Title 21 defines
marijuana to include the resins of the marijuana plant; hashish
and hashish o0il are ‘essentially the resinous products of
marijuana. Thus, under the statute, once beyond the minimal °
amounts specified in 841(b) (1) (D), marijuana, hashish oil and
hashish are treated the same. '

The guidelines, however, differentiate between hashish,
hashish o0il and marijuana. For instance, 1000 kilograms of
marijuana results in a base offense level of 32. However, it
takes only 200 kilograms of hashish and 20 kilograms of hashish
oil to reach the same level 32. As a result, a person with 200
k@lograms of hashish or 20 kilograms of hashish o0il will have a
minimum guideline range of 121 months ( ten Years) even though

. far greater amounts of these substances (1000 kilograms to be
exact) are required for the 10 Years minimum mandatory of the
statute to apply. -

. A similar distinction is drawn in the guidelines between
marijuana plants and marijuana. The statute does not distinguish



between plants and marijuana except at very low levels. See
Section 841(b) (1) (D). Above that minimal amount, marijuana plants
are treated under the statute the same as marijuana itself.
Possession of 1000 kilograms of marijuana and 1000 kilograms of
marijuana plants carries the same 10 year minimum mandatory
penalty.

In contrast, the guidelines quantify numbers of marijuana
plants. As a result, a defendant could fall into dramatically
different categories, depending upon whether his marijuana plants
were weighed or counted. If for instance, he has 8,000 plants he
is at level 30; if the plants weigh 4000 kilograms he is at level
34. (The weight of the plants obviously changes depending on what
parts are included in the weight and whether they are weighed wet
or dry.) This distinction between number of plants and weight is
not made in the statute except at the very low levels where
Congress sought to exempt from the very severe penalties small--
time cultivators of marijuana.

These distinctions may have been intentionally incorporated

into the guidelines. Hashish and hashish o0il are more potent
than marijuana, thus 3justifying lesser quantities for higher
penalties. However, particularly hashish o0il is not viewed as

being 50 times more potent, the inference suggested by the
guideline/statute comparison set forth above.l Moreover, the
drug table ostensibly was drafted to reflect guideline ranges
‘that correspond to the statutory minimum mandatory penalties.
(I.e., level 32, 121 months, corresponds to the quantities that.
activate the 10 year minimum mandatory of the statute).

If these distinctions were not intentional, I would be happy
to suggest modifications to the drug table to address the
problem. Specifically, I would suggest dropping all distinctions
from the table that are not part of the statute itself. An edited
version of the table is attached reflecting this approach.
However, I personally think it preferable that we make no changes
to the table at this time, instead making such changes to the
grug .table next year, when we will have the benefit of
identifying other anomalies through the application process.

cc: Sid Moore

1A DEA chenmist suggested to me that an average dosage unit

of marijuana plant material is .2 grams; for hashish and hashish
- 0il the amount is .05 grams.



DRUG QUANTITY TABLE

Controlied Substances and Quantjty® ) Base Offense Level
4
10 KG Heroin or equiv)llenl Schedule I or I Opiates, S0 KG Cocaine or equivalent Schedule 1 or I Level 36

Stimulants, S00 G Cocainc Base, 10 KG PCP or 1 KG Pure PCP, 100 G LSD or equivaient Schedule I or II
Hallucinogens, 4 KG Fentanyl or 1 KG Fentanyl Analogue, 10,000 KG Marihuana, ~00;000 —MVaritruama
“PramTs; 2000 KO-Hashish; 200 KOHastistrON (or more of any of the above)

399 KG Heroin or equivalent Schedule 1 or II Opiates, 1549.9 KG Cocaine or equivalent Schedule 1 or Level 34
11 Stimulants, 150499 G Cocainc Base, 3-99 KG PCP or 300999 G Pure PCP, 30-99 G 1SD or equivalent
- Schedule I or II Hallucinogens, 1.2-3.9 KG Fentanyl or 300.999 G Fentanyl Analogue, 3000-9999 KG

Marihuana, 30,000-99,000-Marihuana-Plants; 600-1990 KG Hashish, 60-199 KG Hashish Qike

1-2.9 KG Heroin or cquivaicnt Schedule 1 or II Opiates, 5-14.9 KG Cocaine or equivalent Schedule I or II Level 32°°
Stimulants, 50-149 G Cocainc Base, 1-29 KG PCP or 100-299 G Pure PCP, 10-29 G LSD or cquivalent

Schedule I or U Hallucinogens, 4-1.1 KG Fentanyl or 100-299 G Fentanyl Analogue, 1000-2999 KG

Marihuana, 16;006+29;999-MaritroamaPlants,200-599-KG Hashish; 20-59-9- %G Hashish-O4

700-999 G Heroin or equivalent Schedule 1 or Il Opiates, 3.54.9 KG Cocaine or equivalent Schedule I or Level 30
1l Stimhlams, 3549 G Cocaine Basc, 700-999 G PCP or. 70-99 G Pure PCP, 7-99 G LSD or equivalent

. Schedule I or II Hallucinogens, 280-399 G Featanyl or 70-99 G Fentanyi Analogue, 700-999 KG
Marihuana, 660:9999-NMarihuamaPams;146- tshy; G + .

400-699 G Heroin or equivalent Schedule I or Il Opiates, 2-34 KG Cocaine or equivalent Schedule 1 or i Level 28
Stimulants, 20-34.9 G Cocaine Bas’c. 400699 G PCP or 4069 G Pure PCP, 4-69 G LSD or equivalent
Schedule I or II' Hallucinogens, 160-279 G Fentanyl or 4069 G Fentanyl Analogue, 400699 KG

Marihuana, 4866-6999-MrrithranePlants;80-135-KG-Hashioh,-8:0-13-9-KGHashish-Sil

100-399 G Heroin or equivalent Scheduie I or I Opiates, 5-1.9 KG Cocaine or cquivalent Schedule I or Level 26°¢
11 Stimulants, 5-19 G Cocainc Base, 100-399 G PCP or 10-39 G Pure PCP, 1-39 G LSD or equivalent
Schedule 1 or II Haliucinogens, 40-159 G Fentanyl or 10-39 G Fentanyl Analogue, 100-399 KG Marihuana,

1600-3999 Maritruama-Phants; 20-99-KG Hashist20-29 K6 #tastarom

80-99 G Heroin or cquivalent Schedule 1 or II Opiates, 400499 G Cocaine or equivalent Schedule I or II Level 24
Stimulants, 44.9 G Cocainc Base, 80-99 G PCP or 899 G Pure PCP, 800-999 MG LSD or cqﬁivalcnt

Schedule 1 or II Hallucinogens, 32-39 G Fentanyl or 8-9.9 G Fentanyl Analogue, 80-99 KG Marihuana,
~806-999-Marihuana Plants, 16-19.9 KG Hestish; +:6-1:9-KG-Hashistron

60-79 G Heroin or cquivalent Schedule 1 or II Opiates, 300-399 G Cocaine or equivalent Schedule 1 or II Level 22

Slimulams. 3-39 G Cocaine Basc, 60-79 G PCP or 67.9 G Pure PCP, 600 -799 MG LSD or ¢quivalent

Scheduie I or II Hallucinogens, 24-31.9 G Fentanyl or 6-7.9 G Fentanyl Analogue, 60-79 KG Marihuana,
MM4WD&GMW‘KGHM

40-59 G Heroin or equivalent Schedule I or II Opiates, 200-299 G Cocainc or cquivalent Schedule 1or 1 Level 20
Stimulants, 2-29 G Cocaine Base, 40-59 G PCP or 4-59 G Pure PCP, 400-599 MG LSD or equivalent ’
Schedule I or II Hallucinogeas, 16239 G Fentanyl or 459 G Fentanyl Analogue, 40-59 KG Marihuana, .
400-600—Merthwane—Piewer 8-11.9 KG Hashish, 8-1.1 KG Hashish Oil, 20 KG+ Schedule Il or other

Schedule I or II controlicd substances :
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'20-39 G llcroin or cquivalcnt Schedule T or 1l Opiales, 100-199 G Cocaine or cquivalcnt Schedule T or 11 Level 18
Stimulants, 1-1.9 G Cocainc Base, 20-39 G PCP or 2-39 G Pure PCP, 200-399 MG LSD or equivalent

Schedule 1 "or 11 Hallucinogens, 8-15.9 G Fentanyl or 239 G Fentanyl Analogue, 20-39 KG Marihuana,
200-399~Meritoane—Ptanees 5-7.9 KG Hashish, 500-799 G Hashish Oil, 10-19 KG Schedule Il or other

Schedule 1 or I controlled substances ’

10-19 G Heroin or equivalent Schedule I or II Opiates, 50-99 G Cocaine or equivalent Schedule [ or 1 Level 16
Stimulants, 5$00-999 MG Cocaine Base, 10-199 G PCP or 1-19 G Purc PCP, 100-199 MG LSD or

equivalent Schedulé 1 or II Hallucinogens, 4-79 G Fentanyl or 1-19 G Fentanyl Analogue, 10-19 KG

Marihuana, 196-199Meriwame—Ptemy: 24.9 KG Hashish, 200499 G Hashish Oil, 5-9.9 KG Schedule III or

other Schedule | or Il controlled substances .

5-9.9 G Heroin or equivalent Schedulc 1 or Il Opiates, 2549 G Cocaine or equivalent Schedule I or II Level 14
Stimulants, 250499 MG Cocainc Base, 599 G PCP or 500-999 MG Pure PCP, 50-99 MG LSD or

equivalent Schedule 1 or I Hallucinogens, 2-39 G Fentanyt or 5-9 G Fentanyl Analogue, 5-9.9 KG

Marihuana, 50-99 Marihuana Plants, 1-1.9 KG Hashish, 100-199 G Hashish Oil, 25-4.9 KG Schedule I or

other Schedule 1 or 1l controlied substances

Less than the following: S5 G Heroin or cquivaient Schedule [ or II Opisies, 25 G Cocaine or cquivalent Level 12
Schedule 1 or IlI Stimulants, 250 MG Cocaine - Base, S G PCP or 500 MG Purc PCP, 50 MG LSD or

equivalent Schedule I or N Hallucinogens, 2 G Fentanyl or 500 MG Tentanyl Analogue; 254.9 KG

. Marihuana, 2549 Marihuana Plants, 500-999 G Hashish, 50-99 G Hashish Oil, 1.25-2.4 KG Schedule I or

other Schedule 1 or 1 controfied substances, 20 KG + Schedule 1V

1-24 KG Marihuana, 1024 Marihuana Plants, 200499 G Hashish, 20-19 G Hashish Oil, .50-1.24 KG Level 10
Schedule 111 or other Schedute 1 or I1 controlled substances, 8-19 KG Schedule 1V

250-999 G Marhuana, 3-9 Marihuana Plants, $0-199 G Hashish, 1019 G Hashish Qil, 125449 G " Level8
Schedule III or other Schedule I or II controlled substances, 2-7.9 KG Schedule 1V, 20 KG+ Schedule V

‘Less than the following: 250 G Marihuana, 3 Marihuana Plants, 50 G H -shish, 10 G Hashish Oil, 125 G Level 6
Schedule 111 or other Schedule 1 or 1] controlled substances. 2 KG Schedule 1V, 0 KG Schedule V :

The scale amounts for all controlied substances refer 1o the total weight of the controlled substance. Consistent with
the provisions of the Anti-Drug Abuse Act, if any mixture of a compound contains any detectable amount of a con:-olied
substance, the entire amount of the mixture or compound shall be considered in measuring the quantity. If & mixtu:e or

compound ins a d ble amount of more than onc contrciled substance, the most serious controlied subsiance
shail determine the categorization of the entire quantity. '

Statute specifies a mandatory minimum sentence.

Statutory Provisions: 21'U.S.C. §§ 841, 960.
Application Nofes:

1. ‘Similar drug offense” as used in $§2D1.1(a)(l1) means a prior conviction as described in
21 US.C. §§ 841(b) or 962(b). '
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MEMORANDUM

To: Andy Purdy
From: Pam Barron
Date: Dec. 5, 1989

Re: Viclent Offenses, Drug Offenses, and Firearms Offenses
Working Group: Arson

This is a brief progress report concerning the arson
guideline amendments.

1. To date, I have reviewed the following information:

Hotline questions and answers; legislative history (Senate Report
No. 98-225, page 358-9); DOJ comments and draft guldellne for
2K1.4; Alcohol Tobacco and Firearms counsels' comments; and issues
1dent1L1ed by the drafting staff (consulted with Peter Hoffman and
reviewed the issues he wishes to have considered). N

To be reviewed: case files from the moﬁitoring staff; case law.
When we hear from ATF, any useful data they can supply will be
incorporated.

2. There are several issues we may'want to address.

Base Offense Level

ATF and DOJ advocate adopting a system opposite of that currently
in use. They recommend starting with a higher base offense level
(DOJ recommends 16), and would accomodate the "malicious mischief"
" case by a specific offense characteristic which would provide a 10
level decrease "If the offense involved only minor property damage

under circumstances that did not present an appreciable danger .
"

ATF focused on these areas:

1. profit motive (e.g., insurance fraud cases)
2. risk to firefighter

3. multiple ignition points

4.  decrease for unoccupied building

The DOJ proposal addresses all of ATF's ccncerns except proflt

- motive.

Peter has mentioned that there appears to be an anomaly between
arson and burglary. "A residential burglary with more than minimal
planning and less than $2,500 taken is offense level 19 (2B2. 1)
But a well -planned residential arson causing $1 million damage is
level 18.

°



Firefighters Enhancement

The DOJ proposal in an application note accomodates ATF's desire
that emergency and law enforcement personnel be counted where the
offense creates a "risk of death or serious bodily injury or
endangering the safety of another." Whether firefighter count has
been a question on the Hotline (Chapter 2, Part K, p. 16), and the
Commission's position has been that there was no enhancement for
the firefighters ("The guidelines do not provide enhancements for
situations that happen every time the crime in question is
committed. In the case of arson, the fire department responds to
every case, and danger is inherent in the job of firefighting.").
As ATF pointed out, Congress has expressed its intent that
firefighters be counted. See Senate Report No. 98-225, pp. 358-
9.

Multiple Points of Ignition

DOJ proposes a specific offense characteristic which provides a 2
level 1increase (to a 1level 18) if "the fire was set or if
explosives were placed in more than one location; or if a
destructive device was used." .

Definition of Terms, and Examples

Hotline has had a question concerning the .interpretation of
"knowingly creating a substantial risk of death or serious bodily
injury." Peter suggests that we give an example for that term, and
for "recklessly endangering the safety of another." He also
suggests a definition for "destructive device."

The DOJ draft looks like a good starting point. We can
debate its approach and the merits of the other suggestions, and
hopefully we'll have the benefit of some ATF data.



Doy

§2K1.4.  Arson; Property Damage by Uée of Explosives
(a) Base Offense Level: 16
(b) Specific dffense Characteristics
(1) If more than one applies, use the greatest:

(A) If the defendant knowingly created a
substantial risk of death or serious
bodily injury, increase by 8 levelsa.

(B) If the defendant recklessly endangered
the safety of another; if the offense
was committed in a large building or in
a location in which other structures
were in close proximity; or if the of
fense was committed in circumstances in
which there was a reasonable expectation
that a rapid emergency response would
hgve been difficult; inc¢rease by 4 lav=-
aels,

(C) If£ the offense involved destruction or
attempted destruction of a residence,
increase by 2 levels.

(2) 1If the offense was committed to conceal another
coffense, increase by 4 levels.

(3) If the defendant used fire or an explosive to
commit another offense that is a felony under
federal law, or carried explosives during the
commigsion of any offense that is a felony under
federal law (i.e., the defendant is convicted
under 18 U.S.C. §844(h)), lncrease by 2 levels.

(4) If fire was set or if explosives were placed in
- more than one location; or 1f a destructive device
was used; increase by 2 levels.

(8) 1f the offense involved only nminor property damage
under circumstances that did not present. an
appreciable danger, decrease by 10 levels.

(c) Cross References
***4}
(d) Note
(1) The specific offense characteristic in subsec-

tion (b)(3) applies only in the case of an offense
committed prior to November 18, 1988.



(2) 1I1If the defendant, whether or not convicted of
another crime, was convicted under 18 U.S.C.
§844(h), for an offense committed on or after
November 18, 1988, the term of imprisonment is
that required by statute.

Application Notes:
* % * *
3. Circumstances in which there is a reasonable expectation

that a rapid emergency response may be difficult would
include, for example, arson committed in a busy commercial.
district in which response times are delayed by inner-city
traffic.

4. Creating a risk of death or serious bodily injury or endan-
gering the safety of another includes risk or danger to
emergency and law enforcement personnel who regpond . to or -
investigate &n offense.



Arson

The base offense level for arson - section 2kl1.4 - is
only 6.  The Commentary states that a review of
bresentence reports indicates that many arson cases
involve malicious mischief i.e., minor property damage
under circumstances that do not present an appreciable
danger. Under 18 U.S.C. § 844(i), the property involved
must be used in commerce or in an activity affecting
commerce. A review of the reported federal cases under
section § 844(i) would establish that few, if any, of the
cases prosecuted under this statute involve malicious
mischief. Section 844(i) provides penalties of up to 20
years if any person is injured and 1ife imprisonment if
any person dies as a result of the arson.

The Guidelines add 12 levels if the offense involved the
destruction or attempted destruction of a residence. The
Guidelines allow the application of the Guidelines for
Property Damage or Destruction if the resulting offense
level will be higher. If the amount of property damage
is substantial these Guidelines may result in higher
Sentences. Otherwise, the Guidelines ignore commercial
buildings. The risk to firefighters in large commercial
buildings is substantial. The Guidelines do not take
this into account. The Guidelines also ignore the issue
of whether the arsonist attempted to profit from the
arson. The Guidelines ignore the issue of whether the
fire was set at one point or more than one point, '

. The Guidelines seem to ignore Congressional intent. In
amending, 18 U.S.C. § 844(i) in 1984 a relevant Senate
Committee Report states: “"The Committee intends that a
death or injury is a direct or proximate result of '
~conduct proscribed in section 844 (d), (f) or (i) if it
is reasonably foreseeable. For example, included in the
reasonably foreseeable consequences of the burning or
destruction by an explosive of a building affecting
interstate commerce in violation of subsection 844(i)
would be a response by firemen and others (including high
speed driving of fire equipment and ambulances), crowd
control by policemen, and the examination of the remains
of the building and undetonated explosives by any one of
2@ number of law enforcement officers and technicians."
Senate Report No. 98-225, page 359, reprinted in 1984
U.S. Code Congressional and Administrative News at page
3508.



The Guidelines could use clarification. If the defendant
caused death or intended to cause bodily injury, the
Guidelines allow the use of the Guidelines for the more
serious offenses contained in Part A. Offenses Against
the Person. The Guidelines appear to ignore the risk of
injury to emergency personnel and to private citizens
incurred merely by responding to an arson scene. If the
defendant endangered the safety of another person, an
increase of 4 levels is made. If the defendant
recklessly endangered the safety of another person an
increase of 14 levels is made. If the defendant
knowingly created a substantial risk of death or serious
bodily injury, an increase of 18 levels is made.
Telephone inquiries from Assistant U.S. Attorneys
handling these cases indicate that these Guidelines are
not that easy to apply. If a fireman or a private
citizen is injured while firefighters are driving to the
scene and the defendant did not intend this to happen is
the offense level increased? If the arsonist sets fire
to a residence or a building and knows or should know
that firefighters will make an emergency response, is the
offense level not increased at all, increased by 4
levels, or by 14 levels? -



ParT N—ARSON AMENDMENTS

I In genéral and present Federal law

Part N of title X makes technical amendments to subsections (d),
(B, and (i) of 18 U.S.C. 844. Subsection (d) prohibits the transporta-
tion or receipt, or attempted transportation or receipt, of any ex-
plosive in interstate commerce with the knowledge or intent that it
will be used to kill, injure, or intimidate another individual or
damage property. Subsection (f) proscribes the malicious damage or
attempt to damage by means of fire or an explosive, any property
owned, possessed or used by the United States, or by any institu-
tion or organization receiving Federal financial assistance. Subsec-
tion (i) prohibits the malicious damage or attempted damage by
means of fire or explosive of any building or other real or personal
property used in or affecting interstate or foreign commerce. Sub-
sections (f) and (i) were amended in the last Congress by the inser-
tion of the word “fire” in the phrase “by means of fire or an explo-
sive” to ensure that these sections could be used in all arson cases,
especially those arsons caused by gasoline.!

All of these subsections contain enhanced penalty provisions that

“ply if personal injury 2 or death 3 results that represent a sub-

ntial increase over the ten years of imprisonment and $10,000

ae authorized as the maximum punishment for their violation if
no injury or death results. On their face, these enhanced penalty
provisions would appear to apply to the death or injury of a fire
man or police officer who responded to an arson or other offense
committed in violation ef subsection (d), (f), or (). However, a Fed-
eral district court has recently held that the enhanced penalty pro-
visions did not apply to injuries to or deaths of firefighters that oc-
gzzz'?d while fighting an arson fire set in violation of subsection

i ‘4 N . N

Part N is designed to clarify congressional intent in this regard
to ensure that the enhanced punishment provisions of subsections
(d), (), and (i) apply if personal injury or death results to any
person including a fireman, policeman or other public safety offi-
cer, because of a violation. ' .

2. Provisions of the bill, as reported

Part N of title X amends subsections (d), (f), and (@) of section 844
of title 18 by deleting the phrase “personal injury results” in each
one and substituting the phrase “personal injury results to any
person, including any public safety officer performing duties as a

! Public Law 97-298. See 1982 U.S. Code Cong. and Adm. News, p. 2631.

Z The penalty if personal injury results is up to twenty years imprisonment and a $20,000 fine.
. 3The penﬁlfty if death results is a fine of up to $20,000 and imprisonment for any term of
years up to life. - .

* See the statement of Senator Gressley on introduction of S. 1716, a bill substantively identi-
cal to Part N, 129 Cong. Rec,, S. 11275 (August 1, 1983 (daﬂyed.)L -

(358)

direct or proximate result of
tion.” It also amends the three
phrase “death results” in eac)
“death results to any person,
performing duties as a direct p
ed by this subsection.”

As discussed, the purpose of
the congressicnal intent that
§u})sections in a manner that
Injury or death is subject to the
the subsections. The Committ
safety officer” include such per:
their equivalent of sheriffs an
drivers and laboratory technici:
ity by a police or fire departme
ees of a State or municipal fire
ganization charged with investig

The Committee intends that
proximate result of conduct pro
() if it is reasonably foreseeable
sonably foreseeable “consequence
an explosive of a building affec
tion of subsection 844(i) would b.
(including high speed driving o
crowd control by policemen, and
the building and undetonated ex’
law enforcement officers and te
ably foreseeable consequences o
plosive in interstate commerce
would be the interception or dis
forecement officers, and its subse:
cleverly the explosive was concesz




(MENDMENTS
'

amendments to subsections (d),
>n (d) prohibits the transporta-
ortation or receipt, of any ex-
the knowledge or inteént that it
imidate another individual or
cribes the malicious damage or
- or an explosive, any property
iited States, or by any institu-
al financial assistance. Subsec-
1age or attempted damage by
ilding or other real or personal
:ate or foreign commerce. Sub-
the last Congress by the inser-
: “by means of fire or an explo-
pv' Te used in all arson cases,

iC

h. Jd penalty provisions that
3 results that represent a sub-
; of imprisonment and $10,00_0
mnishment for their violation if
¢ face, these enhanced penalty
) the death or injury of a fire-
d to an arson or other offense
¢ (d), (®, or (). However, a Fed-
that the enhanced penalty pro-
r deaths of firefighters that oc-
: set in violation of subsection

rressional intent in this regard
unent provisions of subsections
njury or death results to any
jan or other public safety offi-

>ns (d), (), and (i) of section 844
iersonal injury results” in each
personal injury results to any
officer performing duties as a

d Adm. News, p. 2631.
venty years imprisonment and a $20,000 fine.
. $20,000 and imprisonment for any term of

juction of S. 1716, a bill substantively identi-
83 (daily ed.)). ’

359

direct or proximate result of conduct prohibited by this subsec-
tion.” It also amends the three subsections by deleting the present
phrase “death results” in each one and substituting the phrase,
“death results to any person, including any public safety officer
performing duties as a direct proximate result of conduct prohibit-
ed by this subsection.”

As discussed, the purpose of these amendments is to make clear
the congressiocnal intent that any person who violates one of the
subsections in a manner that results in a public safety officer’s
injury or death is subject to the enhanced punishments provided in
the subsections. The Committee intends that the term “public
safety officer” include such persons as firemen and policemen (and
their equivalent of sheriffs and deputies), as well as ambulance
drivers and laboratory technicians employed in a “civilian” capac-
ity by a police or fire department. Also included would be employ-
ees of a State or municipal fire marshal’s office or comparable or-
ganization charged with investigatirg fires or explosions.

The Committee intends that a death or injury is a direct or
proximate resuit of conduct proscribed in subsection 844 (d); (f), or

(i) if it is reasonably foreseeable. For example, included in the rea-

sonably foreseeable consequences of the burning or destruction by
an explosive of a building affecting interstate commerce in viola-
tion of subsection 844(i) would be a response by firemen and others
(including high speed driving of fire equipment and ambulances),
crowd control by policemen, and the examination of the remains of
the building and undetonated explosives by any one of a number of
law enforcement officers and technicians. Included in the reasen-

" ably foreseeable consequences -of transporting or receiving an ex-

plosive in interstate commerce in violation of subsection 844(d)
would be the interception or discovery of the explosive by law en-
forcement officers, and its subsequent examination, no matter how
cleverly the explosive was concealed.
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MEMORANDUM
TO: Phyllis Newton
Staff Director
FROM: Andy Purdy
Deputy General Counsel
RE: Preliminary Report  of Working Group on
Violent Offenses, Drug Offenses, and Firearms
Offenses '

‘This is the Preliminary Report of the Working Group. The
group is composed of Pam Barron, Sharon Henegan, Jeff Lawrence
and Andy Purdy. ‘ '
FOCUS OF WORKING GROUP

We determined that our report should examine the offenses
covered by the following guidelines in Chapter Two:

Part A Offenses Against the Person

Part B Offenses Against Property:

| §2B2.1 Burglary of a Residence
§2B2.2 Burglary of Other Structures
§2B3.1 Robbery

§2B3.2 Extortion by Force or Threat of Injury or
' Serious Damage '

SZB3.3 Blackmail and Similar Forms of Extortion

Part D Drugs
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Part E

Part K

Part M

Part P

§2E1.3

§2E1.4

§2E2.1

Firearms

selectedARIco offenses:

Violent Crimes in Aid of Racketeering
Activity

Use of Interstate Commerce Facilities in the
Commission of Murder-For-Hire

Making, Financing, or Collecting an
Extortionate Extension of Credit

selected Offenses Involving National Defense:

§2M5.2

§2M6.1

Exportation of Arms, Munitions, or Military
Equipment or Services Without Required
Validated Export License

Unlawful Acquisition, Alteration, Use,
Transfer, or Possession of Nuclear Material,
Weapons, or Facilities

selected Offenses Involving Taxation:

§2T73.1

§2T3.2

Evading Import Duties or Restrictions
(Smuggling)

Receiving or Trafficking in Smuggled Property

[Note that we did not list Criminal Sexual Abuse offenses
(S§2A3.1-2A3.4), or Part H, Offenses Involving Individual Rights,
in that it appears to be part of the Pornography and Hate Crimes
working groups, respectively. ] .

OVERALL ASSIGNMENT

The group will study the subject guidelines in the light of
all available information and advise the Commission of the

following:

= generally, those observations that can be made or
conclusions reached, based on our analysis of the guideline

areas;

- all specific identifiable problem areas;
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- which of those problem areas should be the subject of
draft guideline amendments;

- what guidelines should be seriously considered for
amendment because of legislation, litigation, or application
problems as reported from the fleld, and

- spec1f1c gu1de11ne amendments for their consideration.

INFORMATION RESOURCES

The group will study all available information resources in
furtherance of the goal of the group, and make specific reports
of the analysis of the most significant findings.

The group has obtained and will review the following
pertaining to all relevant guidelines:

1. Technical Assistance reports.

2. Monitoring information regarding departures.
3. Past Practice findings.

4. Penalties Review analysis to date.

5. Peter Hoffman's files and comments on the subject
guidelines.

6. Key Litigation cases.
7. Department of Justice proposals.

8. Problem areas identified by the informal Wednesday
“amendment" group.

We are in the process of obtaining the following:
1. Recent legislative changes enacted and pending.

2. An analysis from Charles Betsey re: past practice
data that may be helpful in formulating a 924 (e) guldellne.
Specifically, we have requested a look at sentencings prior
to the enactment of the statute that have the same elements,
for example, three prior convictions.
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, 3. Bureau of Alcohol, Tobacco, and Firearms
recommendations and law enforcement information concerning
prosecution data regarding arson and firearms. For example,
we are interested in their data on the prevalence of
malicious mischief in federal prosecutions.

4. Information from Dean Stowers regarding
determination of dosage quantities and the relationship to
purity in the drug table.

5. Any recommendations of Ronnie Scotkin re: drug
table, generally.

AREAS JIDENTIFIED TO DATE

To date, we are seriously considering whether or not
guideline amendments are needed in the following areas:

1. The Justice Department recommendations régarding
§924(e) and arson.

2. §2A2.1 - Attempted murder.

3. §2a2.2 - Threatening Communications - should the
commentary to the grouping rule be amended so that separate
multiple incidents are not grouped under 3D1.2(b)?

4. §2D1.1 - Drug rip-off situation.

5. Firearm cross references - to clarify effect.

GAME PLAN
By December 4, the group intends to largely complete its
information resource review and identify its internal

recommendations of guideline amendment areas and the elements
those amendments should consist of.



MEMORANDUM

To: Andy Purdy

From: Pam Barron

Date: November 7, 1989

Re: Violent Offenses, Drugs and Firearms

Andy, since you are now the Coordinator of this group, I took notes
for you at the meeting Phyllis had with the coordinators yesterday,
and at the meeting she and Judge Wilkins had with us today. There
are several key points:

1. Initial project plan should be submitted to Phyllis on Nov. 15.
2. Plan to get proposed amendments to Peter on Dec. 15.

3. Judge Wilkins suggests that we make a list of all of the
potential amendments, and then prioritize it, concentrating on
those guidelines that need to be developed, or "really need
fixing." N

4. our report should suggest which amendments we recommend the
Commission consider this year, and which may not need to be done
this year.

5. Certain comments were made relative to our group:
924 (e) is a priority.
Try to define "sophisticated weapon.”

6. In some. instances, we may wish to illustrate.(but-not define)
by example, and cite a case. ’

7. Phyllis suggested we look at the DOJ proposals up front. Peter
said he is responding to the DOJ list.

8. We need to get the new legislation and proposed legislation
from John. The Judge said we may want to change some base offense
levels in the violent offense area, and I understand some
legislation is pending. '

The 10th floor conference room is reserved for our meeting
Thursday, Nov. 9, at-9:30.



MEMORANDUM

To: Phyllis Newton

Through: John Steer

From: Pam Barron
Date: November 6, 1989
Re: Working Group on Violent Offenses, Drug Offenses, and

Firearms Offenses

This working group composed of Sharon Henegan, Andy
Purdy, Jeff Lawrence, and Pam Barron had its third meeting on
November 6, 1989. This memorandum provides a brief update on our
efforts to assist the 1990 amendment process regarding the
referenced guidelines. '

In our first meeting, October 17, 1989, we attempted to
determine which offenses our group would examine. We also divided
the information gathering effort into two categories: 1. In-house

sources; and 2. outreach sources. See memo of Oct. 18, 1989
(attached). I also met with Peter Hoffman to get his insights, and
suggestions. Peter also provided several files with information

concerning prior drafts.

Our in-house resources have been very helpful. Linda
Clemons provided us with the TAS Log Records of hotline questions
‘and answers for calendar year 1989 for the guidelines we listed.
Candy Johnson also provided us with a computer run of departures
for those guidelines. We also have available research data, which
was prepared for the Penalties Review project. We have begun
reviewing this information. We also have the Department of Justice
suggestions which were relayed to the Commission by Commissioner
Saltzburg. ' '

As part of the outreach effort, Andy Purdy has contacted
the Bureau of Alcohol, Tobacco, and Firearms, the ABA, NACDL, and
Federal Defenders. Paul Martin has also placed a letter in the
publications of the FJC, the AO, the U.S. Attorney's Bulletin, and
. the U.S. Defenders' Newsletter, soliciting suggestions for
guideline amendments generally. At this time, I am unclear whether
we are going to contact the probation officers, judges, and counsel
from the 5 districts which have the greatest portion of drug cases
(S.D. and W.D. Texas, Arizona, S.D. California, S.D. Florida).
This was considered at a portion of a staff meeting which I did not
attend.

We have begun the preliminary process of determining
which guidelines need drafting or amending. The group plans to
meet again Thurs. November 9, at 9:30. :
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MEMORANDUM

To: Violent Offenses Working Group
From: Pam Barron

Date: October 18, 1989

' Re: Memorandum (attached) to John Steer, and his suggestions.

I sent the attached memorandum to John today in order to
obtain his comments and guidance before tomorrow's Commission
meeting. John suggests that we hold off on any solicitation of
outside comments, and that we hold off on our requests for in-house
monitoring and research data at this time.

He agreed that we could go ahead and obtain the TAS
information, if Phyllis and Sharon agree. Meanwhile, he suggested
that we take a look at pending legislation, such as the drug bill,
the firearms bill, the Comprehensive Violent Crime Act of 1989
(S. 1225), and the death penalty bill for signals of what direction
Congress may be taking. We can also go ahead and collect the
legislative history from the pertinent sections in the Penalties
Review project, and the case law on departures.

. Let's check our calendars and try to meet next week to
discuss what we're going to do, and divide up tasks.



MEMORANDUM

To: John Steer

From: Pam Barron

Date: October 18, 1989

Re: Working Group on Violent Offenses, Drug Offenses, and

Flrearms Offenses

This working group composed of Sharon Henegan, Andy
Purdy, Jeff Lawrence, and Pam Barron met October 17, 1989 to
determine what preliminary steps need to be taken in order to
prepare a report for the Commission by the December 1, 1989
timetable.

We determined that our report should examine the offenses
covered by the following guidelines in Chapter 2:

Part A - Offenses Against the Person
Part B - selected Offenses Against Property:
3. Robbery
Part D - Drugs
Part E - selected RICO offenses:
§2E1.3 Violent Crimes in Aid of Racketeering Activities,
§2El1.4 Use of Interstate Commerce Activities in the
Commission of Murder-for-Hire, §2E2.1 Extortionate
Extension of Credit
Part K - Firearms
Part M - selected Offenses Involving Nat10na1 Defense.
§2M5.2 Exportation of Arms, Munitions, etc.
Part P - selected Offenses Involving Prisons:
'§2P1.3 Inciting a Riot
Part T - selected Offenses Involving Taxation: :
§2T3.1 Evading Import Duties (Smuggling), - §2T3.2
Receiving or  Trafficking in Smuggled Property
[(Note that we did not list Part H, Offenses Involving Individual
Rights, in that it appears to be part of the Hate Crimes worklng

group. ]

We divided the information gathering effort into two
categories: 1. In-house sources, such as Hotline, monitoring, and
research (past practice) data, leglslatlve hlstory (some of which
is available from the Penalties Review materials), and case law
(including departures in these areas), and, 2. oOutreach sources.
We would need Commission perm1551on to conduct any outreach
program.

our current plan is to assemble the in~house computer and
hotline data for presentatlon by the November 7 Commission meeting.



As part of any outreach, the working group suggests that
it may be useful to send a letter signed by the Chairman seeking
the "comments and suggestions of Jjudges, probation officers,
government and defense counsel on the guidelines in these areas.
Additionally, it would be useful to solicit comments and
suggestions from the Department of Justice, the Bureau of Alcohol,
Tobacco and Firearms, the Drug Enforcement Administration, and the
Federal Bureau of Investigation. Andy Purdy has already had
occasion to contact the American Bar Association, the NACDIL, and
the Federal Defenders. We have been informed that the five key
districts which have the largest concentration of drug cases are
the Southern District of Texas, Western District of Texas, Arizona,
Southern District of California, and Southern District of Florida.
We would request permission to contact the personnel in these
districts, since they have extensive experience in implementing the
drug guidelines.

As soon as practicable, we would 1like to have the
Commission's determination of whether outreach is appropriate, and
if so, what types of information the Commission would like us to

seek.

I look forward to your comments and suggestiohs.



MEMORANDUM

To: John Steer

From: Pam Barron M

Date: October 18, 1989

Re: ' Working Group on Violent Offenses, Drug Offenses, and

Firearms Offenses

This working group composed of Sharon Henegan, Andy
Purdy, Jeff Lawrence, and Pam Barron met October 17, 1989 to
determine what preliminary steps need to be taken in order to
prepare a report for the Commission by the December 1, 1989
‘timetable.

We determined that our report should examine the offenses
covered by the following guidelines in Chapter 2:

Part A - Offenses Against the Person
Part B - selected Offenses Against Property:
3. Robbery
Part D - Drugs
Part E - selected RICO offenseS'
§2E1.3 Violent Crimes in Aid of Racketeering Activities,
§2E1.4 Use of Interstate Commerce Activities in the
Commission of Murder-for-Hire, §2E2.1 Extortionate
Extension of Credit
Part K - Firearms
Part M - selected Offenses Involving National Defense:
§2M5 2 Exportation of Arms, Munitions, etc.
Part P ~ selected Offenses Involv1ng Prisons:
§2P1.3 In01t1ng_a Riot
Part T - selected Offenses Involving Taxation:
§2T3.1 - Evading Import Duties (Smuggling), §2T3.2
Receiving or Trafficking in Smuggled Property
[Note that we did not list Part H, Offenses Involving Individual
Rights, in that it appears to be part of the Hate Crimes working

group. ]

We divided the information gathering effort into two
categories: 1. In-house sources, such as Hotline, monitoring, and
research (past practice) data, legislative history (some of which
is available from the Penalties Review materials), and case law
- (including departures in these areas), and, 2. Outreach sources.
-We would need Commission perm1551on to conduct any outreach
program.

Our current plan is to assemble the in-house computer and
hotline data for presentation by the November 7 Commission meeting,



As part of any outreach, the working group suggests that
it may be useful to send a letter signed by the Chairman seeking
the comments and suggestions of Jjudges, probation officers,
government and defense counsel on the guidelines in these areas.
Additionally, it would be useful to solicit comments and
suggestions from the Department of Justice, the Bureau of Alcohol,
Tobacco and Firearms, the Drug Enforcement Administration, and the
Federal Bureau of Investigation. Andy Purdy has already had
occasion to contact the American Bar Association, the NACDL, and
‘the Federal Defenders. We have been informed that the five key
districts which have the largest concentration of drug cases are
the Southern District of Texas, Western District of Texas, Arizona,
Southern District of California, and Southern District of Florida.
We would request permission to contact the personnel in these
districts, since they have extensive experience in implementing the

drug guidelines.

As soon as practicable, we would 1like to have the
Commission's determination of whether outreach is appropriate, and
if so, what types of information the Commission would like us to

seek.

I look forward to your comments and suggestions.
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