
LETTER FROM LAW SCHOOL PR OFESSORS REGARDING

REFORM OF THE 1001 CRACK AND POWDER COCAINE

FEDERAL SENTENCING DISPARITY

March 30 2007

VIA EMAIL
United States Sentencing Commission

One Columbus Circle NE
Suite 2-500

Washington DC 20002-8002

Attention Public Affairs

Dear Commissioners

Re USSC Federal Register notice requesting public comments January 30 2007

We the undersigned law school professors write to express our deep concern with the

current 1001 federal sentencing disparity between crack and powder cocaine

Distribution of just grams of crack carries minimum 5-year federal prison sentence

while distribution of 500 grams of powder cocaineIOU times the amount of crack

cocainecarries the same sentence October 2006 marked the twentieth anniversary of

the Anti-Drug Abuse Act of 1986 the law establishing much tougher sentences for crack

cocaine offenses than for powder cocaine offenses During the last two decades this law

has had disparate impact on minorities and women In addition over the past twenty

years experts have established that there is no penological or scientific rationale for such

vastly different treatment under law for the two forms of the drug We urge the United

States Sentencing Commission USSC to make formal recommendation to Congress

that equalizes the trigger for federal prosecution of crack offenses at the current levels for

powder cocaine

The current 1001 drug quantity ratio promotes unwarranted racial disparities
in

sentencing African Americans comprise the overwhelming majority of those convicted

for crack cocaine offense while the majority of those convicted for powder cocaine

offenses are white This is startling given that whites and Hispanics make up the

majority of crack users in the country For example in 2003 whites represented 7.8% and

African Americans represented more than 80% of the defendants sentenced under the

harsh federal crack cocaine laws despite the fact that more than 66% of crack cocaine

users in the United States are white or Hispanic.2 The 1001 disparity between crack and

Nicechi Taifa The Crac/c/Powder Disparity- Can the International Race Convention Provide Basis for Reliefi
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powder cocaine has resulted in African Americans serving considerably longer prison

terms than whites for drug offenses The average sentence for crack cocaine offense in

2003 was 123 months 3.5 years longer than the average sentence of 81 months for an

offense involving the powder form of the drug.3 African Americans now serve virtually

as much time in prison for drug offense at 58.7 months as whites do for violent

offense at 61.7 months.4

Judges federal prosecutors medical professionals and other experts have all joined the

USSC in calling for reassessment of the current standards Recently federal judges

across the country in roughly two dozen district courts have issued lower sentences than

those suggested by the 1001 ratio thus questioning the wisdom of the sentencing

guidelines set forth by this Commission

During the November 2006 Sentencing Commission hearing witnesses testified that

there is no rational basis for the crack and powder cocaine sentencing disparity which

continues to produce racially disparate levels of incarceration The quantities of crack

cocaine that trigger federal prosecution and sentencing should be equalized with and

increased to the current levels for powder cocaine Thank you for your time and attention

to this very important matter

Sincerely

Institutional affiliation for identification purposes only The signatures do not reflect the

official policy of the named institutions

Ty Alper

Associate Director Death Penalty Clinic

Clinical Instructor

Boalt Hall School of Law

University of California Berkeley

Fran Ansley

Professor of Law

University of Tennessee

Annette Ruth Appell

William Boyd Professor of Law
Associate Dean for Clinical Studies

William Boyd School of Law

University of Nevada Las Vegas

Bureau of Justice Statistics Compendium of Federal Justice Statistics 1994 Table 6.11 at 85 1998 Bureau of

Justice Statistics Compendium of Federal Justice Statistics 2003 Table 7.16 at 112 2004

Bureau of Justice Statistics Compendium of Federal Justice Statistics 2003 Table 7.16 at 112 2004

21



Elvia Arriola

Associate Professor of Law

Northern Illinois University

Michael Avery

Professor

Suffolk Law School

Milner Ball

Emeritus Caldwell Professor of

Constitutional Law

University of Georgia School of Law

Taunya Lovell Banks

Jacob France Professor of Equality

Jurisprudence

University of Maryland School of Law

Robin Barnes

Professor of Law

University of Connecticut

Professor Susan Becker

Cleveland-Marshall College of Law

Cleveland State University

Brenda Bratton Blom

Director Clinical Law Programs

University of Maryland School of Law

Peter Blum

Legal Writing Instructor

Howard University School of Law

Pamela lii Bridgewater

Professor of Law

American University

Washington College of Law

David Brennen

Professor of Law

University of Georgia School of Law

Darryl Brown

Class of 1958 Alunmi Professor

Washington Lee University Law
School

Maxine Burkett

Associate Professor of Law

University of Colorado School of Law

Professor Paul Butler

Carville Dickinson Benson Research

Professor of Law

George Washington University Law
School

Deborah Cantrell

Lecturer in Law
Director of the Arthur Liman Public

Interest Program

Yale Law School

Susan Carle

Professor of Law and Associate Dean for

Scholarship

American University

Washington College of Law

Dean Carro

Professor of Clinical Education

University of Akron School of Law

Erwin Chemerinsky

Alston Bird Professor of Law and

Political Science

Duke University Law School

Gabriel Jack Chin

Chester Smith Professor of Law

Professor of Public Administration and

Policy

Director Law Criminal Justice and

Security Program

University of Arizona James Rogers

College of Law



Carol Chomsky Melvyn Durchslag

Professor of Law Professor of Law

University of Minnesota Law School Interim Associate Dean for Academic

Affairs

Rebecca Cochran Case Western Reserve University School

University of Dayton School of Law of Law

Marsha Cohen Jules Epstein

University of California Associate Professor of Law

Hastings College of the Law Widener Law School

Liz Ryan Cole Arlene Rivera Finkelstein

Professor Director Director Public Interest Resource

SiP/ESW Center

Vermont Law School Professor of Legal Methods

Widener University School of Law

David Cole

Professor of Law Professor Stanley Fisher

Georgetown University Law Boston University School of Law

Malina Coleman James Fonnan Jr

Associate Professor of Law Associate Professor of Law

University of Akron School of Law Georgetown University Law

Lisa Crooms Mary Louise Frampton

Professor Lecturer in Residence Director Center

Howard University School of Law for Social Justice

Boalt Hall School of Law

AndrØ Douglas Pond Cummings University of California Berkeley

Associate Professor of Law

West Virginia University College of Eric Freedman

Law Maurice Deane Distinguished

Professor of Constitutional Law
Professor Angela Davis Hofstra Law School

American University

Washington College of Law Professor Theresa Glennon

James Beasley School of Law
Christine Desan Temple University

Professor of Law

Harvard Law School Rashmi Goel

Assistant Professor of Law

The University of Denver College of

Law



Susan Goldberg

Associate Dean of Student Affairs

Widener University School of Law

David Goldberger

Professor of Law

do The Ohio State University College of

Law

Anne Goldstein

Professor of Law

Western New England College School

of Law

Leigh Goodmark

Assistant Professor

University of Baltimore School of Law

David Gottlieb

Professor and Associate Dean of Clinical

Programs

University of Kansas School of Law

Ariela Gross

Professor of Law History

Director Center for Law History

Culture

The Law School

University of Southern California

Phobe Haddon

Professor of Law

Temple University Beasely School of

Law

Lawrence Hamermesh

Professor of Law

Widener University School of Law

Vivian Hamilton

Associate Professor of Law
West Virginia University College of

Law

David Harris

Balk Professor of Law and Values

University of Toledo College of Law

Bernadette Hartfield

Associate Professor

Georgia State University College of Law

Enid Trucios-Haynes

Professor of Law

Brandeis School of Law

University of Louisville

Lawrence Herman

Presidents Club Professor Emeritus

Moritz College of Law

The Ohio State University

Babe Howell

Acting Assistant Professor

NYU School of Law

RenØe Hutchins

Assistant Professor

University of Maryland School of Law

Ann lijima

Vice Dean for Academic Affairs

Programs

William Mitchell College of Law

Christine Jones

Associate Professor of Law

University of the District of Columbia

Law School

Olatunde Johnson

Associate Professor

Columbia Law School

Amy Kastely

Professor of Law

St Marys University School of Law

Professor Rachel King

Howard University School of Law



Professor Richard Klein Martha McCluskey

Bruce Gould Distinguished Professor of Professor of Law

Law State University of New York at Buffalo

Touro Law School

Deborah Mostaghel

Professor Margery Koosed The University of Toledo College of

University of Akron School of Law Law

Christopher Lasch

Robert Cover Clinical Teaching Geoffrey Moulton Jr

Fellow Associate Professor

Jerome Frank Legal Services Widener University School of Law

Organization

Yale Law School Athena Mutua

Associate Professor of Law

Brant Lee University at Buffalo Law School

Associate Professor of Law

University of Akron School of Law Odeana Neal

Associate Professor

Donna Lee University of Baltimore School of Law

Associate Professor of Law

CUNY School of Law Eva Nilsen

Associate Clinical Professor

John Levy Boston University School of Law
Chancellor Professor of Law Emeritus

College of William and Mary Ana Novoa

Professor of Law

Professor Ian Haney Lopez Director Clinical Program

Boalt Hall School of Law St Marys University School of Law

University of California Berkeley

Angela Onwuachi-Willig

David Lyons Associate Professor of Law

Professor of Law and of Philosophy University of Iowa College of Law

Boston University

Hari Osofsky

Deborah Maranville Assistant Professor

Professor of Law University of Oregon School of Law

Director Clinical Law Program

and Unemployment Compensation Stefan Padfield

Clinic Assistant Professor

University of Washington School of University of Akron School of Law

Law

Gary Palm

Russell McClain Retired Professor of Law

Visiting Law School Assistant Professor

University of Maryland School of Law



Michael Pinard

Assistant Professor of Law

lJniversity of Maryland

Professor Lee Pizzimenti

University of Toledo College of Law

Nancy Polikoff

Professor of Law

American University

Washington College of Law

Harry Prince

Professor of Law

University of California Hastings

Professor Myma Raeder

Southwestern Law School

Vernellia Randall

Professor of Law

The University of Dayton

Martha Rayner

Associate Clinical Professor of Law

Fordham University School of Law

Song Richardson

Assistant Professor

DePaul University College of Law

Judith Ritter

Professor of Law

Widener University School of Law

Jenny Roberts

Assistant Professor of Law

Director Criminal Defense Clinic

Syracuse University College of Law

Richard Rosen

Professor of Law

University of North Carolina School of

Law

Professor Susan Rutberg

Director Criminal Litigation Clinic

Golden Gate IJniversity School of Law

Elizabeth Samuels

Associate Professor of Law

University of Baltimore School of Law

Sudha Setty

Assistant Professor of Law
Western New England College School

of Law

Ann Shalleck

Professor of Law Carrington Shields

Scholar

American University

Washington College of Law

Marjorie Silver

Professor of Law

Touro Law Center

Steve Simon

Clinical Professor

University of Minnesota Law School

Kenneth Simons

Professor of Law

The Honorable Frank Kenison

Distinguished Scholar in Law

Boston University School of Law

Robert Sloane

Associate Professor of Law

Boston University School of Law

Joan Steinman

Distinguished Professor of Law

Chicago-Kent College of Law
Illinois Institute of Technology

Michael Tigar

Research Professor Washington College

of Law

Visiting Professor Duke Law School



Serena Williams

Gerald Uelmen Professor of Law

Professor of Law and Assistant Dean of Student Affairs

Santa Clara University School of Law Widener University School of Law

Reynaldo Anaya Valencia Prof Richard Wilson

Professor of Law Director Intl Human Rights Law Clinic

St Marys University School of Law American University

Washington College of Law

Kathleen Waits

Professor Professor Patricia Worthy

University of Tulsa College of Law Howard University School of Law

Lany Yackle

Professor of Law

Basil Yanakakis Faculty Research

Scholar

Boston University School of Law



LETTER FROM UNIVERSITY PROFESSORS AND SCHOLARS

REGARDING REFORM OF THE 1001 CRACK AND POWDER

COCAINE FEDERAL SENTENCING DISPARITY

March 30 2007

VIA EMAIL
United States Sentencing Commission

One Columbus Circle NE
Suite 2-500

Washington DC 20002-8002

Attention Public Affairs

Dear Commissioners

Re USSC Federal Register request for public comment January 30 2007

We the undersigned professors and scholars representing variety of disciplines join to

express our concern with the current federal crack and powder cocaine sentencing

disparity enacted in the Anti Drug Abuse Act of 1986 We are writing to you to support

efforts to equalize sentencing for crack and powder cocaine at the current level of powder

cocaine

Currently under federal law distribution of grams of crack carries minimum 5-year

federal prison sentence while distribution of 500 grams of powder cocaine carries the

same sentence It takes 5000 grams of powder cocaineabout 11 poundsto trigger

10-year sentence while it takes only SO grams of crack to get the same

This disparity creates the false implication that crack is 100 times more dangerous and

destructive than the powder form of the drug Two decades of research however has

uncovered that the effects of the two forms of cocaine are the same 1996 study in the

Journal of the American Medical Association found that the physiological and

psychoactive effects of cocaine are similarregardless of its form.1

The myths of crack babies instant addiction and super-violent users and traffickers

which in great part
led to the 1986 Acthave been dispelled Researchers have found

that the negative effects of prenatal crack cocaine exposure are identical to the negative

effects of prenatal powder cocaine exposure Recent data also indicates that significantly

less trafficking-related violence is associated with crack than was previously assumed

Hatsukami Fischman Crack Cocaine and Cocaine Hydrochloride Are The Differences Myth or

Reality2 279 Journal Of American Medicine No 19 Nov 1996 at 1580
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For example in 2000 only 2.3% of crack offenders actively used weapon.2 As the

Commission has established over the last 13 years there is little rationale for disparate

treatment of two forms the same drug and no rational basis for that treatment to differ by

100 times

The crack and powder cocaine sentencing disparity has resulted in alarmingly

disproportionate incarceration rates for African Americans African Americans comprise

the overwhelming majority of those convicted for crack offenses while the majority of

those convicted for powder offenses are white.3 This is disturbing given that whites and

Hispanics make up the majority of crack users in the country Indeed in 2003 whites

represented only 7.8% and African Americans represented more than 80% of defendants

sentenced under the federal crack cocaine laws despite the fact that more than 66% of

crack cocaine users in the United States are white or Hispanic.4

Drug sentencing laws have also resulted in drastic increases in the number of women in

federal prison- In 2003 more than half of the women in federal prison were there for drug

offenses African American womens incarceration rates for all crimes largely driven by

drug convictions has increased by 800% from 1986 compared to an increase of 400%

for women of all races for the same period.5 Mandatory sentencing laws prohibit judges

from considering the many reasons women are involved in or remain silent about

partner or family members drug activity such as domestic violence and financial

dependency

The effect of mandatory minimums especially in the instance of simple possession or

low level involvement with crack cocaine is devastating not just for the accused but for

their entire family Mandatory minimums such as the federal crack cocaine sentencing

law result in the deterioration of communities by incarcerating parents for minor

possession crimes and separating them from their children Felony convictions prohibit

previously incarcerated people from receiving social services such as welfare food

stamps6 and access to public housing7 that are vital to their ability to support their

families

Felony convictions have also resulted in massive disfranchisement Approximately 1.4

million African American males13% of all adult African American menare

See U.S Sentencing Commission Report to the Congress Cocaine and Federal Sentencing Policy 102-103 2002 at

54 100 Table 17
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disfranchised because of felony convictions This represents 33% of the total

disfranchised population and rate of disfranchisement that is times the national

averageY

Perhaps most jarring of all in 2000 there were more African American men in prison

and jails in this country than there were in colleges and universities across the country

Standing alone this comparison of incarceration and education reasonably leads to the

conclusion that the criminal justice system is major contributor to the disruption of the

African American family and community

During the November 2006 Commission hearing many witnesses testified that there is

no rational basis for the crack and powder cocaine sentencing disparity which continues

to produce racially disparate incidence of incarceration The quantities of crack cocaine

that trigger federal sentencing should be increased to equal the current levels for powder
cocaine

Sincerely

Institutional affiliation for identification purposes only The signatures do not reflect the

official policy of the named institutions
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State University of New York at Oswego



Joan Landes

Walter and Helen Ferree Professor of

Early Modem History and Womens

Studies

Department of History

The Pennsylvania State University

Janet Lauritsen

Professor of Criminology Criminal

Justice

University of Missouri-St Louis

Kristen Lavelle
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University of California Riverside

Dr Rebecca Paynich

Associate Professor of Criminal Justice

Curry College

Nickie Phillips

Assistant Professor

St Francis College

Alien Pierce Ph.D
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Michigan State University
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Jane Siegel Ph.D
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Department of Criminal Justice

Boise State University

Lisa Stolzenberg

Director

florida International University

Dr Jim Stone

Professor and Chair
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