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Honorable Ricardo H. Hinojosa

Chair .

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby -
Washington, D.C. 20002-8002

Re:  Comments on Proposed Amendments Relating to Immigration
Dear Judge Hinojosa:

With this letter, we provide comments on behalf of the Federal Public and
Community Defenders on the proposed amendments relating to immigration that were
published on January 30, 2007.

The proposed amendments would substantially increase the prison sentences for
individuals convicted of immigration offenses, i.e., smuggling of undocumented aliens,
trafficking in immigration documents, and returning to the United States illegally. These
enhancements are not justified by any new legislation, current sentencing practices, the
nature of immigration offenses, reliable data, or the purposes of sentencing set forth in 18
U.S.C. § 3553(a)(2). As a matter of structure, Option 6 of the proposed amendment to §
21.1.2 is of interest as it endeavors to further the Commission’s overarching goal of
simplifying the guidelines. However, we are hesitant to support or oppose that option
without further data.

1. Number of Aliens and Number of Documents, §§ 21.1.1, 21.2.1

A. § 2L1.1 (Smuggling, Harboring, Transporting Aliens)

Section 2L1.1(b)}(2) currently provides a 3-level enhancement for offenses
mvolving 6 to 24 aliens, a 6-level enhancement for offenses involving 25 to 99 aliens,
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and a 9-level enhancement for 100 or more aliens. In Option 1, the Commission
proposes additional increases for larger groups of aliens. Last year, the Commission
attempted to justify an identical proposal based on the concerns of prosecutors regarding
the adequacy of punishment for those defendants who smuggle a large number of illegal
aliens. See Interim Staff Report on Immigration Reform and the Federal Sentencing
Guidelines at 7 (hereinafter “Interim Report”). The Commission also referred to two
bills introduced in the House that contained directives to the Commission to increase
penalties associated with the number of aliens smuggled. See id. at 8. However, these
bills were never passed, and Congress did not enact any new legislation that would in any
way support this amendment. Most significantly, the Commission’s own. data reveals
that less than 2% of the cases involve more than 100 aliens. See id. Increasing penalties
in the absence of supporting legislation, directive, data or analysis runs contrary to the
Commission’s role as an independent expert body. It would appear that it is more
appropriate to continue to-allow courts to vary from the Guidelines in cases involving
significantly larger groups of aliens.

Option 2, with its additional calibrations, will result in substantially higher
sentences not only for those defendants whose offense involves more than 24 aliens, but
also for an unknown number of the nearly 46% of defendants whose offenses involved 6
to 24 illegal aliens. See id. Unlike the purported justification for increasing penalties
when 100 or more aliens are involved, the proposed three-level increase in sentences for
offenses involving 16 to 24 aliens and 50 to 99 aliens is lacking justification. Indeed, the
Commission’s data reveals that the vast majority of cases involve fewer than 25 aliens
and that courts sentence defendants within the advisory guideline range in more than
64% of cases and below the guideline range in nearly 34% of cases. See id. at 4. There
~ is'no indication that higher sentences are warranted for these cases.

The current advisory guideline allows the court flexibility to account for
differences in the number of aliens and any related differences in culpability. Under this
advisory system, the courts have ample ability to account for the number of aliens
smuggled by either the organization or the individual. At a time when the Commission
has committed itself to simplifying the guidelines, the Commission should not be making
them more complex with unnecessary and unjustified numerical calibrations.

B. § 2L.2.1 (Trafficking in Immigration Documents)

The Commission proposes to add enhancements for trafficking in large numbers
of documents parallel to the alien smuggling enhancements with a ratio of one document
to one alien. Counting documents on a par with aliens overstates the harm in document
cases, and appears to be animated by little more than historical consistency with the
structure of § 2L1.1 and its method of measuring culpability by counting aliens. See
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Interim Report at 15-16. As the Department of Justice representatives emphasized at
various roundtables, and as we stressed at the February 14 hearing, one of the harms of
alien smuggling is the inhumane handling of human beings. Aliens are often transported
in dangerous, over-crowded vehicles and kept in substandard housing. See also Interim
Report at 11. In contrast, the major harm with respect to documents is in their potential
use for illegal activity, but more often they are used-for otherwise lawful employment.
Thus, the harm would appear to be less aggravated. One document is not the same harm
as one person. The ratio of documents to aliens should be the subject of study to arrive at
a more suitable ratio.

Further, the Commission’s data reveal that the majority of cases involve five or
fewer documents, which range among a wide variety of different types of documents.
See id. at 15, 18. Unlike human beings; immigration documents are relatively easy to
produce and transport in bulk.. They may also be counterfeit, which would suggest that

- the potential harm is more fairly measured not by how many documents are involved but
by how well the documents are likely to pass as authentic. To count obviously
counterfeit documents at the same rate as real human beings ignores the fundamental
distinctions at play. Rather, the Commission should frust courts to measure the real harm
involved and use the advisory guidelines to arrive at the appropriate punishment.

. The effect of Option 2 in the proposed amendment is the same as the effect of
Option 2 in the proposed amendment for § 2L1.1, adding unnecessary specificity and
- complexity and essentially increasing potential penalties in almost every category.
Especially in light of the new enforcement initiatives enacted in recent times, the
Commission should not increase these penalties absent data and analysis to support them.
The Commission should instead study and observe the broader trends as they play out
over the next several years, while allowing courts to utilize the flexibility already present
in the advisory guidelines.

11. §21.1.2 (I_llegal Reentry)

Al Options 1 through 5

Our previous comments regarding Options 1 through 5 can be summarized as
follows: '

. The Commission has never justified the 16-level enhancement, which is far
greater than similar increases in other guidelines that depend on prior
convictions and does not fairly correspond to the potential danger to the
community. ' '

(53
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. The term “aggravated felony” is over-broad and ambiguous, and its
use would drastically increase sentences for all manner of individuals
convicted of non-violent offenses and even misdemeanors. Indeed,
current practice reveals that even the Department of Justice believes
that Jower sentences are appropriate for most of these individuals.

. Option 5 would be unconscionable and probably unconstitutional in
that it places the burden of proof on the party least able to sustain it.

e Option 4 would appear to be the least ill-advised. with certain
modifications, including increasing the requisite sentenced imposed
for the 16-level enhancement and limiting the definition of “crime of
violence.”

. We would support an amendment that would subject prior convictions used-
to increase a defendant’s offense level to the same remoteness rules in
Chapter 4. '

We submitted a proposed guideline for illegal reentry offenses that we believe
more accurately reflects the severity of the offense. This proposed guideline is similar in
structure to the firearms gumdeline, providing enhancements based on the nature and
number of prior felony convictions and limiting consideration to convictions within the
time limits set forth in Chapter Four. Although our proposal does not define “crime of
violence” as it is defined in § 8 U.S.C. § 16, it is premised on retaining the structure of
linking offense level increases to prior “aggravated felonies” and “crimes of violence.”
This proposal still merits consideration.

B. Option 6

By largely eliminating the need for the court to engage in the categorical
approach in determining whether to apply an enhancement based on a prior conviction,
Option 6 appears to be a simpler way to calculate sentences under this guideline.
Simplicity, though, is not a substitute for fairness. The proposed triggers for the steepest
increases remain unjustified by any policy or analysis and may still result in extremely
steep increases based on relatively minor prior offenses.

Further, Option 6 includes severe consequences for very short prior sentences.
Such short sentences are frequently not a result of culpability, but a result of poverty. As
written, the proposal provides for a 16-level increase if the defendant has “three prior
convictions resulting in sentences of imprisonment of at least 60 days”; a 12-level
increase for a “conviction resulting in a sentence of at least six months, or two prior

sl
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convictions resulting in sentences of impﬁsonment of at least 60 days”; an 8-level
increase for a “conviction resulting in a sentence of imprisonment of at lest 60 days.”

Thus, although we continue to believe that Option 6 holds promise, we are
hesitant to take a position without data that demonstrates its potential impact. Sentences
should not be increased overall, and in fact should be decreased. We offer the following
thoughts:

1. The 16-level enhancement should be fairly correlated to previous
sentence served of 10 years or more.

Congress sought to increase penalties for reentry crimes in order to target the
worst of the worst, i.e., those individuals who are involved in very serious crimes such as
murder and organized drug trafficking of the highest order, and who retum to the United
States illegally in order to continue their criminal activities. See, e.g., Robert I.
McWhirter and Jon M. Sands, Does the Punishment Fit the Crime? A Defense
Perspective on Sentencing in Aggravated Felon Reentry Cases, 8 Fed. Sent. R. 275
(1996). The 16-level increase in the guideline for this federal offense has never been
justified by data or analysis, a source of constant bedevilment and frustration for those of
us who regularly experience its harsh results. The increase applies unevenly due to state
law differences and is routinely applied to relatively minor state offenses, demonstrating
that there i1s no reasonable relationship between the steep increases and the previous
sentence.

While we acknowledge that the 16-level increase should be used as a measure of
culpability for these offenses, we believe that the measure should be the same in the
federal system as in the system that imposed the previous sentence. Because the increase
in the federal sentence for the immigration offense is directly tied to the seriousness of a
prior offense, it should be a direct reflection -- not a categorical approximation -- of the
seriousness of the prior offense. In other words, the federal sentence should be roughly
the same or shightly less than the sentence served for the prior offense, taking into
account that the current offense is one of illegal reentry, itself not a violent or aggravated
crime in terms of actual conduct.

For example, applying the 16-level increase for a defendant falling in Criminal
History Category IV results in an advisory sentence of roughly 8 years. A defendant
convicted of illegal reentry should receive 8 years only when he previously served a
sentence of 10 years or more. Similarly, the 12-level increase should be reserved for
those who previously served a sentence of 5 years. This approach would more fairly,
consistently, and accurately correlate the increases for the reentry offense to the readily
measurable time served for the previous offense.

(w1
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The Commission should adopt this appfoach and its principled justification that
the 16-level mcrease would then reflect a real relationship in relative culpability by
effectively doubling the punishment for the previous offense.

2. The Commission should take the existence of fast-track programs into
account by lowering the advisory guidelines to reflect the true value of
the danger presented by immigration offenses.

Now that fast-track programs have received Congressional imprimatur, the
Commission should adjust the guidelines to take them into account as it did for the
mandatory minimum guidelines. In other words, the Commission should recognize that
reductions under fast-track programs reflect the value of the danger presented by
individuals who commit offenses amenable to fast-track disposition. See, e.g., Jane L.
McClellan & -Jon M. Sands, Federal Sentencing Guidelines and the Policy Paradox of
Early Disposition Programs: A Primer on “Fast-Track” Sentences, 38 Ariz. St. L.J. 517
(2006). The Commission should use fast-track dispositions as a guide for setting lower
offense levels in order to capture the true danger and to eliminate unwarranted disparity
in those districts without a fast-track program. The guideline should reflect the present
value of the danger by lowering the advisory guideline levels to correspond with the
sentences imposed in fast-track jurisdictions, leaving fast-track dispositions up to the
Department of Justice. At the February 14 hearing, the Department of Justice indicated
that it does not want to see sentences increase, which suggests that it tacitly endorses
guidelines set at levels that correspond to fast-track dispositions.

3. The Commission should use “sentence served” instead of “sentence
imposed.”

Given the manifest disparity in state sentencing practices, “sentence served” is a
truer marker of culpability than ‘“sentence imposed” because it reflects the real
deprivation of liberty intended by the state sentencing authority. “Sentence imposed”
does not account for those jurisdictions with parole where, for example, the judge
sentences a defendant to “ten years at 35%,” fully intending the actual punishment of
incarceration for 42 months to be the appropriate reflection of the seriousness of the
cnime. The difficulty created by relying on the categorical approach m order to measure
culpability derives from the fact that state labels do not always mean what they should in
the context of federal sentencing. The natural implication of the Supreme Court’s recent
decision in Lopez v. Gonzales, 127 S. Ct. 625 (2006), is that grave consequences in
- federal sentencing arising from standardized classifications -- such as those advised by
the Commission in § 2L1.2 -- should not rise or fall on a state’s misleading label or
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unique sentencing practice. See id. at 632-33. Thus, “sentence served” represents the
most accurate method of capturing the actual harm as punished by the state.

Although using “sentence served” would not eliminate disparity in state
sentences, it would certainly lessen the disparate impact of differing state practices on
federal sentencing for illegal reentry. It would also lessen the effect of triple counting of
prior offenses, first for increasing the statutory maximum for “aggravated felony,”
second for criminal history, and third for recency. Finally, using “sentence served”
would not be complicated or difficult; probation officers already use this measure for
determining recency.

4. The decay factor should be incorporated into § 21.1.2.

As the Commission has recognized, a prior conviction that is twenty or more
years old, although not countable for criminal history purposes under Chapter 4, can be
used to increase a defendant’s offense level. See Interim Report at 28. First, as a matter
of simplicity, prior convictions used to increase the offense level under this guideline
should be first subject to the Chapter Four — Criminal History Rules. Second, keeping in
mind Congress’s intent to deter and increase punishment for those individuals who were
convicted of very serious crimes such as murder and major drug trafficking but who then
return to this country to continue their illegal activities, it is highly unlikely that a prior
offense committed over twenty years earlier bears any palpable relationship to the
defendant’s reason for committing the current reentry offense. Particularly in the context
of an offense whose measure of culpability is directly linked to a prior offense, the
relationship between the offenses should be subject to temporal limitations.

5. Status and recency points should be excluded from § 21L1.2 cases.

- Under § 2L1.2, prior convictions are double-counted when a prior conviction is
used both to increase the offense level and in the calculation of the criminal history score.

As the Commission has recognized, the situation is often further aggravated by
the fact that many defendants are found to be in the country illegally while they are
serving a prison sentence. See Interim Report at 28. As a result, these defendants often
receive an additional increase of up to three criminal history points under § 4A1.1(d) and
(e) for being under a criminal justice sentence at. the time of the offense and for
commutting the offense less than two years after release. Id. The resulting sentencing
range in such situations is driven almost entirely by the double- and triple- weighting of
the same conduct. In order to avoid this result, the Commission should at the very least
exclude status and recency points in the criminal history calculation for § 21.1.2 offenses
when they arise from these situations. The ordinary justification for status and recency
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points -- that the defendant has not learned his lesson from a previous encounter with the
criminal justice system -- is simply not present when the “continuing” reentry offense
occurs both before and after the previous offense at issue. -

6. The Commission should add an application note suggesting bases for .
downward departure.

At the very least, the Commission should add an application note to § 2L1.2
suggesting the following basis for departure:

Over-representation of criminal history

If the Commission recommends an upward departure if the categorical approach
under-represents severity of previous offenses (as in Options ' 1, 2, 3, and 4 and as courts
are already using), then.fairness mandates a corresponding downward departure if the
categorical approach over-represents severity, as in § 4A1.3. The following examples
illustrate the need for a suggested departure on this ground.

. Client was convicted at age 17 of aggravated assault for punching a fellow hlgh
school student and breaking his nose.. In the following 15 years, his only
violations of the law were for illegal reentry. The 16-level enhancement applied.

. Client was convicted of robbery for pushing the security guard who stopped him
for shoplifting. Although a seven-year sentence was imposed, he only served a
few months. The 16-level enhancement applied.

OI.  Issues for Comment

The Commission seeks comment regarding the Supreme Court’s decision in
Lopez v. Gonzales, 126 S. Ct. 625 (2006). As that decision relates to the statutory
definition of “aggravated felony,” it would seem that the Commission is seeking
comment as it would relate to § 21.1.2 if it decides to retain the reference to the statutory
definition of “aggravated felony” in 18 U.S.C. § 1101(a)(43), either because it does not
amend the guideline after all or because it chooses an amendment that refers to
“aggravated felony.” The Commuission should not amend the guideline to “account” for
Lopez. The Supreme Court has spoken, and the Commission should defer to it and its
reading of Congress’s intent on this point.

Lopez is consistent with all other guidelines that do not use possession of a

controlled substance for offense level enhancements, i.e., felon in possession and career
offender. If Congress thinks that all drug felons should be treated harshly, Congress can
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say so. As in other categorical approach cases, the court can currently consider the facts
in deciding whether to impose the guideline sentence. And Justice Souter got it right:
possession is not drug trafficking in any ordinary sense. See id. at 629-30- Addicts or
mere users do not pose the same threat as traffickers.

Further, it would seem that any amendment that would reinstate an enhancement
for possession that is not an aggravated felony under § 1101(a)(43) would only add to the
complexity of the guideline. If the justification is that a majority of the courts interpreted
“aggravated felony” to include such state offenses, it is enough to say that the Supreme
Court said they were wrong. In reaching its conclusion, the court reasoned that Congress
could not have intended for federal sentencing to depend on varying state criminal
classifications. As the Court stated, “[i]t is just not plausible that Congress meant to
authorize a State to overrule its judgment about the consequences of federal offenses to
which its immigration law expressly refers.” Id. at 633. As such, the Commission should
not take any action that would run directly counter to congressional intent and interpreted
by the Supreme Court.

We éppreciate the opportunity to comment on the Commmission’s proposed
amendments relating to immigration. We would be happy to provide any further insights
as requested.

Sincerely,

A St

JON M. SANDS
Federal Public Defender
District of Arizona

cc: Hon. Ruben Castillo
Hon. William K. Sessions III
Commussioner John R. Steer
Commissioner Michael E. Horowitz
Commissioner Beryl A. Howell
Commuissioner Dabney Friedrich
Commissioner Ex Officio Edward F. Reilly, Ir.
Commussioner Ex Officio Benton J. Campbell
Judy Scheon, Chief of Staff
Kenneth Cohen, General Counsel
Martin Rickey, Legal Staff Attorney
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JON M. SANDS (602) 382-2700
Federal Public Defender 1-800-758-7053
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March 16, 2007 -

Honorable Ricardo H. Hinojosa
United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Comments on Proposed Option 7 for Amendment of § 21.1.2

Dear Judge Hinojosa:

Thank you for providing us with the Proposed Option 7 for Amendment of §
2L1.2. We have had a chance to review it, and look forward to more in-depth analysis
once we are able to examine the data on how this impacts cases. With that in mind, and
to help the Commission in addressing the need to rationalize and simplify the guideline,
we provide the following comments on behalf of the Federal Public and Community
Defenders.

One persistent and across-the-board criticism of the current guideline has been its
complexity. This issue of complexity arises whenever a guideline seeks to enumerate
offenses, or uses enumerated past convictions for enhancements. The Commission
recognizes this, and has moved in Option 7 to an acknowledgment that the sentence
imposed on past convictions serve as an equally effective barometer for seriousness while
at the same time eliminating the uncertainties inherent in the categorical approach. The
Commission should adopt this approach completely and dispense with enumeration
except for national security and terrorism convictions, with the definition of terrorism
offenses revised as below.

The reasons the Commission should adopt this approach are the same as the
reasons the Commission saw the need to move to an Option 7, that is, to avoid the
complexities associated with any categorical approach. There are myriad potential
problems with the proposed definitions of the offenses, the elements of which they are
comprised, and the danger of disparity as the various states inevitably have quite different
definitions. Enumeration is categorization and hence a return to complexity, uncertainty,
and disparity.
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Most of all, the enumerations arenot necessary. A serious prior conviction of a
true “murder,” forcible rape, serious offense of child sexual abuse or child pornography
cannot be a murder, forcible rape or the most serious sex offense if it was not punished by
at least 48 months. A true serious offense will be punished severely, and will fit easily
into the 48-month sentence imposed category, subject to 16 levels. A less serious offense
will fall in the 24-month sentence imposed category, subject to 12 levels.

One example will work well to illustrate the unnecessary complexity and potential
overbreadth of the enumerated offense approach in (A). The definition of “offense of
child sexual abuse has numerous problems. First, it would result in a 16-level increase,
the same as for murder and forcible rape, for generic “‘statutory rape” (see, e.g., United
States v. Eusebio-Giron, 2006 WL 1735866 (5[h Cir. 2006) (17-year-old defendant, who
later married his 14-year-old girlfriend, received a 57-month sentence for “statutory rape”
under current definition of “crime of violence”), and for federal statutory rape (“sexual
abuse of a minor” is statutory rape, see 18 U.S.C. § 2243(a)), i.e., a 19-year-old boy who
has consensual sex with his 14-year-oild girlfriend). Second, it is repetitive in including
both generic and federal statutory rape. Third, the age of 18 is not the cutoff for statutory
rape under federal law, see 18 U.S.C. § 2243(a) (under 16 years of age), or the law of the
majority of states.

The second area in Option 7 in need of modification is the threshold of “at least
12 months” for the 16 level increase at § 2L.1.2 (b)(1)(B) (“two prior convictions each
resulting in a sentence of imprisonment of at least 12 months”), and the 8 level increase
at § 2L1.2 (b)(1)(D) (“a prior conviction resulting in a sentence of imprisonment of at
least 12 months™). It is imperative that the Commission use “a sentence of imprisonment
exceeding one year and one month,” not “at least 12 months,” in (B) and (D). A choice
of twelve (12) months is a decision to write in disparity. This is because a sentence of 12
months means vastly differently things across.the 50 states. In one, it is the sentence that
is pronounced when the result is to have someone released on that day after serving two
months to effectuate time-served. Because it 1s the sentence imposed (not served), in
another state, it carries 10 months in jail - no questions asked. In others, it is the reflexive
sentence of judges and prosecutors for very low-level crime with no discernible harm or
victim. It paints with too broad a brush, capturing a disparately wide range of criminal
conduct. A meaningful cutoff is “a sentence of imprisonment exceeding one year and
one month,” as in USSG §4A1.1(a). To comport with both simplification and
consistency across the guidelines, it should read exactly as in §4A1.1(a). This definition
and application are well-settled.

A similar improvement should be made 1n §2L1.2(b)(1)}(D) (“three prior
convictions resulting in a sentence of imprisonment of at least 90 days, increase by 8
levels”) and §21.1.2(b)(1)(E) (“a prior conviction resulting in . . . a sentence of
mmprisonment of at least 90 days, increase by 4 levels”). This proposed change violates
the stated premise of Option 7-sentence neutrality. Currently, there must be three prior
convictions of crimes of violence or drug trafficking offenses in order to receive a 4-level
increase; otherwise, there is no increase. Option 7 would give an 8-level increase for
three prior convictions of any kind if they resulted in a sentence of imprisonment of at
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least 90 days, and a 4-level increase for one prior conviction resulting in a sentence of
imprisonment of at Jeast 90 days. Option 7 would obviously raise sentences in this
respect. A middle ground can be achieved by requiring a 4-level increase for three prior
convictions each resulting in a sentence of imprisonment of at least 60 days. Such a
change represents a measured attempt to hold sentences steady while maintaining
consistency with the cutoffs in Chapter Four, namely § 4A1.1(b).

Further, the Commission should use “felony,” i.e., punishable by more than one
year, in (A)-(D) (as distinguished from “any” offense in the alternative in (D)). This
requirement ensures that the punishment is for offenses that are “punishable” by more
than one year across the board and across the nation, reflecting a general recognition of
seriousness, and again, does not invite disparity by sweeping in a wide range of
possibilities for much less serious conduct. In an appropriate case, the court can take
offenses punishable by a year or less into account.

Finally, if the Commission retains “terrorism offense” as an enumerated offense,
1t should simplify the definition. As written, it is defined as “any offense involving, or
intending to promote, a ‘Federal crime of terrorism,’ as that term is defined in 18 U.S.C.
§ 2332b(g)(5).” See Application Note 1(B)(vii). This is the same definition used in §
3A1.4, the upward adjustment in Chapter Three. In applying this definition, the courts do
not simply look to the offense of conviction. Rather, they engage in a complex case-by-
case factual inquiry: Did the offense of conviction or any relevant conduct of the
defendant or others for whose acts or omissions the defendant is responsible involve or
have as one purpose the intent to promote a Federal crime of terrorism set forth in 18
U.S.C. § 2332b(g)(5), which in turn is defined as an enumerated offense calculated to
ntimidate, coerce or retaliate against government action? See United States v. Arnaout,
431 F.3d 994, 1002 (7th Cir. 2005); United States v. Mandhai, 375 F.3d 1243, 1247 (11th
Cir. 2004); United States v. Graham, 275 F.3d 490, 516 (6th Cir. 2003). This is
particularly inappropriate since it is a prior conviction that is at issue. The Commission
should adopt the following offense of conviction definition: “’Terrorism offense’ means
a ‘Federal crime of terrorism’ as defined in 18 U.S.C. § 2332b(g)(5),” first, because it is
straightforward and simpler to apply, and second, because to do otherwise would permit a
20-level increase for offenses that are not terrorism offenses.

These comments are made, as noted above, without access to the data on Option
7. We propose an Option 8, attached, that incorporates our suggestions. We request that
the Commission run the data using our proposal to see how it compares on a system-wide
fevel.

Very truly yours,
JON M. SANDS
Federal Public Defender

Chair, Federal Defender Sentencing Guidelines
Committee
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CC:

AMY BARON-EVANS
ANNE BLANCHARD
Sentencing Resource Counsel

Hon. Ruben Castillo

Hon. William K. Sessions III

Commissioner John R. Steer

Commissioner Michael E. Horowitz
Commissioner Beryl A. Howell
Commissioner Dabney Friedrich
Commissioner Ex Officio Edward F. Reilly, Jr.
Commissioner Ex Officio Benton J. Campbell
Judith Sheon, Staff Director

Ken Cohen, General Counsel

Martin Richey, Visiting Assistant Federal Public Defender
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[Option 7 (New):

§21L1.2.Unlawfully Entering or Remaining in the United States

(a) Base Offense Level: 8
(b) Specific Offense Characteristic
1 (Apply the greatest):

If the defendant previously was removed, deported, or unlawfully
remained in the United States, after—

A) a prior felony conviction for a national security offense or
terrorism offense, increase by 20 levels;

B) (1) a prior felony conviction resulting in a sentence of _ - - 7| Deleted: a prior conviction for murder,
imprisonment of at least 48 months; or (ji) two prior felon rape, 2 child pormography offense, or an
P .. . . ? 0-)-.“ - J?— orlelony __ .. - offense of child sexual abuse; (ii)
convictions each resulting in a sentence of imprisonment ~o
exceeding ope year and one month, increase by 16 levels; {De'eted: ! )
T ‘( Deleted: of at Ieast 12 months J

) a prior felony conviction resulting in a sentence of imprisonment
of at least 24 months, increase by 12 levels;

®») a prior felony conviction resulting in a sentence of imprisonment

exceeding one year and one month, increase by 8 levels; _ _ - | Deleted: of at least 12 months or three
_____________________ prior convictions each resulting in a
. .. ... tence of impst t of at least 90
{E) __ aprior felony conviction pot covered by subdivisions (A)____ _ P
through (D) or any three prior convictions each resulting in a N~ Deleted: § ]
. R IV T Y I N e NN :
sentence of imprisonment of at least 60 days, increase by 4 AN
Ay e Y 2 oo “ i
levels. . \\\\\1 Deleted: E )
. NN @eted: for any felony J
ESRFEN
* '+ { Deleted: a )
Commentary \‘\ \ | Deleted: [any other sentence of
\‘\ imprisonment]{
Statutory Provisions: 8 U.S.C. §§ 1325(a) (second or subsequent offense only), 1326. For additional R ﬁ)eleted: 90 j
statutory provision(s), see Appendix A (Statutory Index). ‘[ Deleted: | }
Application Notes:
1. Application of Subsection (b)(1).—

(4) In General —For purposes of subsection (b)(1):

(i) A defendant shall be considered to be deported after a conviction if the defendant
has been removed or has departed the United States while an order of exclusion,
deportation, or removal was outstanding.

(ii) A defendant shall be considered to be deported after a conviction if the

deportation was subsequent to the conviction, regardless of whether the
deportation was in response to the conviction.
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(iii) A defendant shall be considered to have unlawfully remained in the United States
if the defendant remained in the United States following a removal order issued

after a conviction, regardless of whether the removal order was in response to
the conviction.

(iv) Subsection (b)(1) does not apply to a conviction for an offense committed before
the defendant was eighteen years of age unless such conviction is classified as an
adult conviction under the laws of the jurisdiction in which the defendant was

convicted.
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[Option 8 (New):

§21.1.2. Unlawfully Entering or Remaining in the United States

(a) Base Offense Level: 8

(b) Specific Offense Characteristic

1) (Apply the greatest):

If the defendant previously was removed, deported, or unlawfully
remained in the United States, after—

A)

(B)

©

®)

(E)

a prior felony conviction for a national security offense or
terrorism offense, increase by 20 levels;

(1) a prior felony conviction resulting in a sentence of
imprisonment of at least 48 months; or (i1) two prior felony
convictions each resulting in a sentence of imprisonment
exceeding one year and one month, increase by 16 levels;

a prior felony conviction resulting in a sentence of imprisonment
of at least 24 months, increase by 12 levels;

a prior felony conviction resulting in a sentence of imprisonment
exceeding one year and one month, increase by 8 levels;

a prior felony conviction not covered by subdivisions (A)
through (D) or any three prior convictions each resulting in a
sentence of imprisonment of at least 60 days, increase by 4
levels.

Commentary

Statutory Provisions: 8 U.S.C. §§ 1325(a) (second or subsequent offense only), 1326. For additional
statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. Application of Subsection (b)(1).—

(A) In General —For purposes of subsection (b)(1):

(1) A defendant shall be considered to be deported afier a conviction if the defendant
has been removed or has departed the United States while an order of exclusion,
deportation, or removal was outstanding.

(i) A defendant shall be considered to be deported after a conviction if the
deportation was subsequent to the conviction, regardless of whether the
deportation was in response to the conviction.
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(iii)

(v)

A defendant shall be considered to have unlawfully remained in the United States
if the defendant remained in the United States following a removal order issued
after a conviction, regardless of whether the removal order was in response to
the conviction.

Subsection (b)(1) does not apply to a conviction for an offense committed before
the defendant was eighteen years of age unless such conviction is classified as an
adult conviction under the laws of the jurisdiction in which the defendant was
convicted. -

(B) Definitions.—For purposes of subsection (b)(1):

@

(ii)

(iii)

(vii)

"Felony" means any federal, state, or local offense punishable by imprisonment
Yy 34 P Y imp.

Jfor a term exceeding 12 months.

"National security offense” means an offense covered by Chapter Two, Part M
(Offenses Involving National Defense and Weapons of Mass Destruction).

"Sentence of imprisonment" has the meaning given that term in Application Note
2 and subsection (b) of §4A41.2 (Definitions and Instructions for Computing
Criminal History), without regard to the date of the conviction. The length of the
sentence imposed includes any term of imprisonment imposed upon revocation of
probation, parole, or supervised release.

"Terrorism offense” means a "Federal crime of terrorism” as defined in 18

US.C. § 2332b(2)(5).

Aiding and Abetting, Conspiracies, and Attempts.—Prior convictions of offenses counted under

subsection (b)(1) include the offenses of aiding and abetting, conspiracy to commit, and
attempting to commit such offenses.

Related Cases.—Sentences of imprisonment are counted separately if they are for offenses that
are not considered "related cases", as that term is defined in Application Note 3 of §441.2.

Interaction with Chapter Four.—A conviction taken into account under subsection (b)(1) is not

excluded from consideration of whether that conviction receives criminal history points pursuant
to Chapter Four, Part A (Criminal History).
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FEDERAL PUBLIC DEFENDER
District of Arizona
850 West Adams Street, Suite 201
PHOENIX, ARIZONA 85007

JON M. SANDS (602) 382-2700
Federal Public Defender 1-800-758-7053

(FAX) 382-2800
March 30, 2007 -

Honorable Ricardo H. Hinojosa

Chair

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Re: Unlawfully Entering or Remaining in the United States

Dear Judge Hinojosa:

We write on behalf of the Federal Public and Community Defenders to propose
an Option 9 for §21.1.2. Since we proposed Option 8, H.R. 1645 was introduced in the
House. Its penalty structure is identical to that in S. 2611, passed by the Senate last year.
If Congress passes an immigration bill, it appears there will not be compromise on the
penalty structure. As explained in our letter dated March 29, 2007 at pp. 2-4, the penalty
structure in the pending legislation is less severe and less complex than DOJ’s Option 7.
It is also less severe than our Option 8.

If the Commission amends §2L.1.2 before Congress enacts legislation, the
guideline should at least be consistent with the legislation that is pending. We therefore
offer Option 9.

Very truly yours,

(?Ll/v g/
JON M. SANDS

Federal Public Defender
Chair, Federal Defender Sentencing Guidelines
Committee

AMY BARON-EVANS
ANNE BLANCHARD
SARA E. NOONAN
JENNIFER COFFIN

Sentencing Resource Counsel

(el



CC:

Hon. Ruben Castillo

Hon. William K. Sessions ITI

Commussioner John R. Steer

Commissioner Michael E. Horowitz
Commissioner Beryl A. Howell
Commissioner Dabney Friedrich
Commissioner Ex Officio Edward F. Reilly, Jr.
Commissioner Ex Officio Benton J. Campbell
Martin Richey, Visiting Assistant Federal Public Defender
Judith Sheon, Staff Director

Ken Cohen, General Counsel



Option 9:

§21L1.2.Unlawfully Entering or Remaining in the United States

(a) Base Offense Level: §
(b) Specific Offense Characteristic

m (Apply the greatest): _
If the defendant previously was removed, deported, or unlawfully
remained in the United States, after—

(A) (i) a prior felony conviction resulting in a sentence of
imprisonment of at least 60 months; or (ii) three prior felony
convictions each resulting in a sentence of imprisonment
exceeding one year and one month, increase by 16 levels;

(B) a prior felony conviction resulting in a sentence of imprisonment
of at least 30 months, increase by 12 levels;

) a prior felony conviction resulting in a sentence of imprisonment
exceeding one year and one month, increase by 8 levels;

(D) a prior felony conviction not covered by subdivisions (A)
through (C) or any three prior convictions each resulting in a
sentence of imprisonment of at least 60 days, increase by 4
levels.

Commentary

Statutory Provisions: 8 U.S.C. §§ 1325(a) (second or subsequent offense only), 1326. For additional
statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1 Application of Subsection kb)( 1) —

(4) In General —For purposes of subsection (b)(1):

(i) A defendant shall be considered to be deported after a conviction if the defendant
has been removed or has departed the United States while an order of exclusion,
deportation, or removal was outstanding.

(ii) A defendant shall be considered to be deported after a conviction if the
deportation was subsequent to the conviction, regardless of whether the

deportation was in response o the conviciion.

(iii) A defendant shall be considered to have unlawfully remained in the United States
if the defendant remained in the United States following a removal order issued

(112}
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(iv)

°

after a conviction, regardless of whether the removal order was in response to
the conviction.

Subsection (b)(1) does not apply to a conviction for an offense committed before
the defendant was eighteen years of age unless such conviction is classified as an
adult conviction under the laws of the jurisdiction in which the defendant was
convicted.

(B) Definitions.—For purposes of subsection (b)(1)-

¥

(i)

"Felony" means any federal, state, or local offense punishable by imprisonment

for a term exceeding 12 months.

"Sentence of imprisonment"” has the meaning given that term in Application Note
2 and subsection (b) of §441.2 (Definitions and Instructions for Computing
Criminal History), without regard to the date of the conviction. The length of the
sentence imposed includes any term of imprisonmeni imposed upon revocation of
probation, parole, or supervised release.

Related Cases —Sentences of imprisonment are counted separately if they are for offenses that
are not considered "related cases", as that term is defined in Application Note 3 of $441.2.

Interaction with Chapter Four.—A conviction taken into account under subsection (b)(1) is not

excluded from consideration of whether that conviction receives criminal history points pursuant
to Chapter Four, Part A (Criminal History). ‘



