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Dear Judge Murphy

have reviewed the suggestions that my colleagues Michael Hofthian Robert Olson and Stuart

Gilman drafted regarding the Proposed Amendments to the U.S Sentencing Commission and

strongly agree with their comments

We know that the process of drafting the Proposed amendments and making them available for public

comment has involved considerable time and resources The result however has been amendments

to the Guidelines that will make them more relevant to the new millennium

Yet were concerned that they are not as germane and significant as they could be Indeed if the goal

was to go beyond compliance they disappoint by not going as far as numerous other governmental

bodies such as the SEC and Congress have done already As they stand now the Proposed

Amendments

fail to support the integration of ethics into compliance programs

sidestep an opportunity to re-define effectiveness in substantive way and

neglect to reconsider the purview of an ethics and compliance program in the current

environment of corporate malfeasance

In our opinion the Proposed Amendments need to reflect the proposition that ethics is the heart of

law

We respectfully offer our suggested changes to the Proposed Amendments with an accompanying

justification please see enclosures It is our hope that you will consider them in the spirit in which

they are offereda mutual concern for enhancing the public good We will also be contacting

members of Congress in the same spirit If theres anything we can do to assist the Commission in

further understanding these suggested changesor obtaining documents in support of themplease
do not hesitate to contact us

This process for amending the Federal Sentencing Guidelines for Organizations presents an exciting

opportunity one that will probably not come again for another ten years We urge the Sentencing

Commission to retain its leadership role in preventing corporate malfeasance by including the

changes weve suggested in the final tmendments

Sincerely

JJoW.Die



PART REMEDYING HARM FROM CRIMINAL CONDUCT AND
PREVENTING AND DETECTING VIOLATIONS OF THE LAW

REMEDYING HARM FROM CRIMINAL CONDUCT

PREVENTING AN DETECTING VIOLATIONS OF LAW

8B2.1 Effective Pro2nuns to Prevent and Detect Violations of Law

To have an effective program to prevent and detect violations of law for

purposed of subsection of 8C2.5 Culpability Score and subsection cx
of 8D1.4 Recommended Conditions of Probation Organizations an

organization shall

Exercise due diligence to prevent and detect violations of law and

otherwise promote and organizational culture that encourages ___________________
commitment to the ethical principles that inform Iaw compliance with

Such program shall be reasonably designed implemented and enforced so

that the program is generally effective in preventing and detecting violations

of law as well as promoting an organizaitonal culture committed to ethical

principles that is one that demonstrates commitment to ethical principles and

compliance with law The failure to prevent or detect instant offense leading

to sentencing does not necessarily mean that the program is not generally

effective in preventing and detecting violations of law as well as in promoting

an organizational culture committed to ethical principles

Due diligence and the promotion of an organizational culture that encourages

commitment to compliance with law and the ethical principles that inform

lawithin the meaning of subsection minimally require the following

steps

The organization shall establish ethics and compliance standards and

procedures to prevent and detect violations of law as well as to promote

an organizational culture committed to ethical principles

The organizational leadership shall be knowledgeable about the content3 ____________________
pperalion and effectiveness of the program prevent detec oeleted and

violations of law as well as to promote an organizational culture

committed to ethical principles



The organizations governing authority shall be knowledgeable about the ____________________
contentpperation.

and effectiveness of the program to prevent and detect Deleted mi

violations of law as well as to promote an organizational culture

committed to ethical principles and shall exercise reasonable oversight

with respect to the implementation and effectiveness of the program to

prevent and detect violations of the law as well as to promote an

organizational culture committed to ethical principles

Specific individuals withinxecutive-level personnel of the organization Deleted
high

shall be assigned direct full-time overall responsibility to ensure

implementation and effectiveness of the program to prevent and detect

violations of law as well as to promote an organizational culture

committed to ethical principles Such individuals shall be given

adequate resources and authority to carry out such responsibility

including full participation in all maior executive decisions and shall

report on the implementation and effectiveness of the program to prevent

and detect violations of law as well as in promoting an organizational

culture committed to ethical principles directly to the governing authority

or an appropriate subgroup of the governing authority

The organization shall use reasonable efforts not to include within the

substantial authority personnel of the organization any individual whom

the organization knew or should have known through exercise of due

diligence has history of engaging in violations of law or other conduct

inconsistent with an effective program to prevent and detect violations of

law as well as to promote an organizational culture committed to ethical

principles

4A The organization shall take reasonable steps to institutionalize its ethics

and compliance program by

using model practices in organizational and systems change and fnnaued Bullets and NumberlnJ

ii commumcatmgina practical manner its ethics and compliance --
-- fiied communicate

standards and procedures and other aspects of the program to prevent

and detect violations of law as well as to promote an organizational

culture committed to ethical principles to the individuals referred to in

subdivision by conducting effective training programs that include

but are not limited to subjects such as ethical and legal decision

making and otherwise disseminating information appropriate to such

individuals respective roles and responsibilities with special

emphasis on the organizations executive team

The individuals referred to in subdivision are the members of the governing

authority the organizational leadership the organizations employees and as _____________________
appropriate the organizations agent fiieted si

a1fJ



The organization shall take reasonable steps

Alto ensure that the organizations program to prevent and detect fionnatteci Bullets and Numbering

violations of law as well as to promote an organizational culture

committed to ethical principles is followed including use of

monitoring and auditing systems that

pre designed toprevent and detect violations of law and ethical

principles that inform law and fFormattecm Bullets and Numbering

ii function at all levels and in all functions of the organization

including but not limited to the executive and governing authcirjty

to evaluate at least armuallythe effectiveness of the organizations
Deleted

periodically

program to prevent and detect violations of law as well as to promote

an organizational culture committed to ethical principles and

haveasystern whereby the organizations employees and agents fDesets1

may report or seek guidance regarding potential or actual violations of fFonnaUS Bullets and Numbering

law without fear of retaliation including mechanisms to allow for

anonymous reporting

The organizations program to prevent and detect violations of lawi
well as to promote an organizational culture committed to ethical

principles shall be promoted and enforced consistently through

appropriate incentives such as including compliance with law and

commitment to ethical principles as major component in performance

reviews to perform in accordance with such program and disciplinary

measures for engaging in violations of law and for failing to lake

reasonable steps to prevent or detect violations of law as well as to

promote an organizational culture committed to ethical principles

After violation of law or ethical principles that inform law has been

detected the organization shall take reasonable steps to respond

appropriately to the violation of law or ethical principles that inform law

and to prevent Thither similarviolations of law or ethical principles that

inform law including making any necessary modifications to the

organizations program to prevent and detect violations of law as well as

to promote an organizational culture committed to ethical principles and

to the organizations business practices as necessary

In implementing subsection the organization shall conduct at least

annually ongoing risk assessment and take appropriate steps to design

implement or modify each step set for the in subsection to reduce

violations of law or ethical principles that inform law identified by the risk

assessment



Comment are

Application Notes

Definitions For purposes of this guideline

Ethics and cpmpliance standards and proce dures means standards ofconduct

such as code of ethics or statement of values and internal control systems that are

reasonably capable of reducing the likelihood ofviolations of law and ethical

principles that inform law

Governing authority means the Board of Directors or the organization

does not have Board of Directors the highest level governing body of the

organization

Organizational leadership means executivç-level personnel of the Delett u8n

organization executivç-level personnel of unit of the
organization andC -f iMsets high

substantial authority personneL The terms execjjiy4evel personnel of the
-j
as wgh

organization and substantial authority personnel
have the meaning given

those

terms in the Commentary to 8A 1.2 Application Instructions Organizations The

term executive-lev personnel of unit of the organization has the meaning given
-- jpsetrd executive

that term in the Commentary to 8C2.5 Culpability Score

Effective means not only the count resulting from specific program activities but

also the impact measured changes in knowledge attitudes/values/beliefs and/or

short-term practice of those activities and the outcome of those activities actual

reductions in violations of law or ethical principles that inform lawor well-

documented proxies for those violations

Except as provided in Application Note 4A violations of law means violations of

any law criminal or noncriminal including regulation forwhich the organization

is or would be liable

Factors to Consider in Meeting Requirements of Subsections and

In GeneraLEach of the requirementc .cet forth in subsections and shall be

met by an organization however in detennining what spec j/Ic actions are

necessary to meet those requirements the organization shall consi der factors that

include the size of the organization ii applicable government regulations

and iiiany ethics and compliance practices andprocedures that are _____________________
documente4as standard or modelpractices for businesses similar to the .psets enerany accepted

organization

The Size of the Organization

74



violations of law as well as to promote an orgainzational culture cominittedto -- Deleted

ethical principles is assigned to speclc individuals within executivef level
--

Dthd
high

personnel of the organization it is incumbent upon all individuals within the ______________________
organizational leadership to be knowledgeable about the contençoperationsid Deleted aI

effectiveness of the program to detect and prevent violations of law as well as to

promote an organizational culture conunitted to ethical principles pursuant to

subsection b2 and to perform their assigned duties consistent with the

exercise of due diligence and the promotion of an organizational culture that ______________________
encourages commitment to ethical principles that inform the law under

-- -j
Deleted compiiwwe with the

subsection

Violations ofLaw.Notwithstanding Application Note violations of law for

purposes of subsection b3 means any official determination of violation or

violations of any law whether criminal or noncriminal Including regulation

Consistency with Other Law.Nothing in subsection b3 is intended to require

conduct inconsistent with any Federal State or local law including any law

governing employment or hiring practices

Implementation.Jn implementing subsection b3 the organization shall hire

and promote individuals consistent with Application Note 3C so as to ensure

that all individuals with the organizational leadership will perform their assigned ______________________
duties with the exercise of due diligencç and the promotion of an organizational

culture that encourages commitment to ethical principles that inform law under
compliance with the law

subsection With respect to the hiring or promotion of any spec j/Ic
individual

within the substantial authority personnel of the organization an organization

shall consider factors such as the individuals combined academic and

certificated training in ethics and/or law as well as training in organizational

change strategies and behavioral training methodologies ao the recencypf the

individuals violations of law and other misconduct i.e the individuals other

conduct inconsistent with an effective program to prevent and detect violations of

law as well as to promote an organizational cultuit committed to ethical

principles iiithe relatedness of the individuals violations of law and other

misconduct to the specific responsibilities the individual is anticipated to be

assigned as part of the substantial authority personnel of the organization and

ii whether the individual has engaged in apattern of such violations of law and

other misconduct

RiskAsses.synents under Subsectionc.Risk assesnnents required under subsection

shall include the following

Assessing periodically the risk that violations of law or commitment to ethical

principles that inform law will occur including an assessment of the following

Application of Subsection bAG



The nature and seriousness of such viola lions of/mv

ii The likelihood that certain violations of law or commitment to ethical

principles that inform law may occur because of the nature of the

organization business If because of the nature of an organization

business there is substantial risk that certain types ofviolations of law

or ethical principles that inform law may occur the organization shall

ta/ce reasonable steps to prevent and detect those types of violations of law

or ethical principles that inform law For example an organization that

due to the nature of its business handles toxic substances shall establish

ethics and compliance standards and procedures designed to ensure that

those substances are a/ways hand/ed properly An organization that due

to the nature of its business employs sales personnel who have flexibility

to set prices shall establish ethics and compliance standards and

procedures designed to prevent and detect pricefixing An organization

that due to the nature of its business employs sales personnel who have

the flexibi lity to represent the material characteristics of product shall

establish ethics and compliance standards and procedures designed to

prevent fraud Furthermore an organization shall establish ethics and

compliance standards and procedures designed to prevent corporate

malfeasance that may result from the decisions ofexecutive manaRement

and governing authority

uiQ The prior history of an organization The prior history of an organization

may indicate types ofviolations of/mv or ethical principles that inform

Law that it shall take actions to prevent and detect Recurrence of similar

violations of/mv or ethical principles that inform law creates doubt

regarding whether the organization took reasonable steps to prevent and

detect violations of/mv or ethical principles that inform the law

Prioritizing periodically as appropriate the actions taken under each step set

forth in subsection in order to focus on preventing and detecting the

violations of/mv or ethical principles that inform law identified under subdivision

as most likely to occur and most serious

Modfying as appropriate the actions taken under any step set forth in subsection

to reduce the risk of violations of/mv or ethical principles that ipfonn law

identified in the risk assessment

Assessing at least annually one or more of these characteristics of organizational-- jormaued Bullets and Numbedngj

culture executive decision making process impact and/or outcome of this

process through use of an ethics impact report level of organizational trust

public image relative disparity in employee comiensation bottom-line mentality

and others that are well-documented in the literature

Ig



Background This section sets forth the requirements for an effective program to preveht

and detect violations of law This section responds to section 805 of the

Sarbanes-OxleyAct of 2002 Public Law 107-204 which directed the Commission to

review and amend as appropriate the guidelines and related policy statements to ensure

that the guidelines that apply to organizations in this Chapter are sufficient to deter and

punish organizational criminal misconduct

The requirements set forth in this guideline are intended to achieve reasonable

prevention and detection of violations of law both criminal and noncriminal for which

the organization would be vicariously liable as well as to promote an organizational

culture committed to ethical principlea The prior diligence of an organization in seeking

to detect and prevent violations of law as well as to promote an organizalional culture

committed to ethical principles has direct bearing on the appropriate penalties and

probation for the organization ifit is convicted and sentencedfor criminal offense




