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am writing in response to the September 192001 Federal Register request for comment

RFC on the appointment of an organizational guidelines advisory group The RFC
states that comment is welcomed in three areas the scope duration and composition of

the group the merit of suggestions in letters submitted to date and any other issues

related to the improvement of Chapter Eight will address my comments to these three

areas

The Scope Duration and Composition of the Advisory Group

Chapter Eight contains much important detail but believe the portions of Chapter Eight

that have had the greatest impact generate the most public concern and therefore should

be the advisory groups primary focus at least initially are the portions relating to the

credit for corporate compliance programs This includes the definition of an effective

program to prevent and detect violations of law found at USSO SAL2 comment

n.3k

The implications of the guidelines credit for compliance programs is difficult to

overstate Most major corporations operating in the U.S today have been spurred by the

guidelines credit for compliance programs into establishing such programs and virtually

all of these companies have been guided by the guidelines definition of an effective

program in designing their programs In addition major cases and enforcement policies

that have an impact on corporate behavior have drawn heavily on the guidelines

approach Finally newly proposed ISO standards for compliance programs that are

working their way through the international approval process are based on the guidelines

definition of an effective program
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therefore believe it is important that the Commission recognize in weighing the scope

of an advisory group as well as the groups duration and purpose that while the number

of cases applying Chapter Eight or its credit for compliance programs is relatively low

the impact of the guidelines pro-compliance policy especially on our business

organizations and as result on the everyday lives of literally millions of employees is

extensive have worked with scores of companies over the last five years and have seen

this impact first-hand would add finally that the cost of failing to meet the guidelines

compliance standards is also very significant with criminal fines now reaching into the

hundreds of millions of dollars In short the guidelines compliance standards and credit

are exceedingly important and should therefore be in my view the starting point for the

advisory groups work

With respect to the question of what issues the advisory group should focus on would

respectfully urge that the group address issues that go beyond potential amendments to

the definition of an effective program As partially summarized in the attached article

Murphy Swenson Call to Action Creating Voice and Ears for the

Compliance and Ethics Field Prevention of Corporate Liability July 2001 see The
Need section beginning on the first page of the article the current legal and

enforcement environment in which the guidelines must operate is in many ways inimical

to the goals of Chapter Eights policy of promoting effective compliance programs

In other words aspects of the legal and enforcement environment make it much more

difficult for organizations to operate the kind of compliance programs the guidelines.

intend to encourage As the article discusses issues have arisen as consequence of

decisions by the National Relations Board the Federal Trade Commission and cert
court decisions In addition existing penalty schemes such as the treble damage

provisions of the False Claims Act can be and believe are applied in waysthat
undercut the guidelines credit for compliance programs

Accordingly would urge that the advisory group inventory these issues and present

proposals to the Commission on how these issues might be addressed either through

dialogue with other agencies or legislation aimed at -coordinating and bringing greater

rationality to the current inconsistencies In my view and believe the view of most

experts in the field this is where the larger more significant issues reside not so much
in other words in the guidelines themselves

The suggestion that the advisory group examine the broader legal and enforcement

environment in which the guidelines compliance provisions operate is directly supported

by the Commissions enabling statute As the Commission recognizes its enabling statute

contemplates that the Commission will evaluate the effectiveness of sentencing policies

on an ongoing basis and improve them where possible See e.g 28 U.S.C

991blAand b2 994o

However the Commissions authority goes beyond merely amending the guidelines

themselves to improve their effectiveness Congress was aware that the guidelines would

not be able to function in policy stovepipe it knew that other agencies and laws
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could affect the guidelines effectiveness Not wishing the Commission to ignore such

effects Congress empowered the Commission to

and serv in consulting capacity to Federal courts departments and

agencies in the development maintenance and coordination of sound sentencing

practices and

recommendations to Congress concerning modification or enactment of

statutes relating to sentencing penal and correctional matters that the Commission finds

necessary and advisable to carry out an effective .. and rational sentencing policy

28 U.S.C 99512B and 20 respectively These powers precisely coincide with the

twin needs in this area to advise and consult with other agencies and to weigh possible

statutory changes as way of strengthening the Chapter Eights core policies

The need for the Commission to use its 99512B and 20 powers for the purposes

described was forcefully recommended six years ago at the Commissions 1995

symposium Corporate Crime in America Strengthening the Good Citizen

Corporation There Senator Edward Kennedy an original sponsor of the Sentencing

Reform Act of 1984 stated

Government officials also have duty to reducered tape and coordinate

multiple overlapping enforcement tools ... While the notion of

coordinating these sanctions is not new the guidelines make

coordination all the more imperative In effect the guidelines make

basic promise to companies Act as good citizens and your penalty

exposure will be reduced But the promise is false if companies face

non-guideline penalties that take no account of these good citizenship

efforts am pleased that tomorrows proceedings will cdnsider these

important coordination issues

Symposium Proceedings at 120

As Senator Kennedy noted panel the next day did discuss coordination issues at length

See Cwrots and Sticks Amid Overlapping Enforcement Schemes and Policies Finding

Governments Message Symposium Proceedings at 265 principal presenter on this

panel was William Lytton The Case for Greater GovernmentaL Coordination Civil

Sanctions and Third Party Actions Symposium Proceedings who was recently elected

Chair of the American Corporate Counsel Association

An entirely separate second panel dealt with another critically important coordination

issue the fact that compliance activities can be used against an organization in non-

sentencing contexts See Privilege Update When Should Compliance Practices be

Protected from Disclosure Symposium Proceedings at 349
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Although Congress has specifically empowered the Commission to dicuss

coordination issues with other agencies and identify areas where statutory changes could

be constructive and important voices have for some time urged the Commission to use

these powers certainly think expectations for the Commissions role in this area must

be tempered and realistic In my view it is not the Commissions responsibility to

actually effect any needed changes in the broader legal and enforcement environment

Rather believe the Commissions 99512B and 20 authorities imply

responsibility to see that relevant issues are identified and to the extent possible fairly

considered by other policymakers

With respect to the advisory groups membership think that it is essential that the group

consist of broadly representative cross-section of recognized experts in the field This is

not an area where academic study is particularly called for There is substantial

reservoir of practical experience to draw from and there are known experts who have had

prominent role in representing the compliance/ethics field and can tap into this

experience

If the advisory group is comprised of recognized experts in the ethics/compliance field

the advisory group will be able to assist the Commission on both the issue

identification and dialogue with other agencies/Congress fronts Experts who are

recognized in and connected to the ethics/compliance field will be able to identify true

needs by vetting issues within the broad spectrum of compliance/ethics practitioners In

my view this vetting process is critically -important as discussed rin the next-section .oL

this letter if the Commissions examination of Chapter Eight is to prove successfuL-

With respect to promoting .a dialogue With other interested policymakers theadviÆory

group can agam be JICIpM if it has the necessary expenential stature Many prominent

organizations have mature compliance/ethics programs Those ho have substantial

experience either working with these companies in an advisory capacity or running such

programs directly can cogently inform discussions with policymakers in forums that the

Commission could facilitate or create This would allow full consideration of relevant

issues by policymakers but not as would be appropriate guarantee of any particular

rest

One particular way to ensure that the advisory group has substantial linkage to the

compliance/ethics field would be to select one or members from those affiliated with the

newly formed Coalition for Ethics and Compliance Initiatives CECI played an early

role in helping this group become organized role that has now ended in formal sense

and understand that Jay Cohen the current Chair of the CECI Oversight Committee is

submitting comment directly on CECIs behalf

With respect to the advisory groups duration would recommend timeframe of not

less than two years The issues are complex the issues need to be vetted among

practitioners who are busy professionals and the Commission has many other important

matters on its agenda that presumably would limit the time it could devote to the

advisory groups activities
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The Merit of Suggestions in Letters Submitted to Date

With one exception do not have comments on any of the proposals made to date

Indeed consistent with the view that proposals such as the ones afready submitted need

to be fully vetted think it is premature to comment on them At the Ethics Officer

Association meeting in Nashville last month led session in which asked attendees to

react to the proposals submitted so far The attendees response illustrates my concern

over the need for vetting Almost all the suggestions were viewed as well meaning but

several were viewed as ill-informed

The one suggestion that think data and experience do generally support at this point is

the need to heighten the importance of auditing and other evaluative techniques in the

definition of an effective compliance program The Commissions policy interests here

are in my view to ensure that only real and effective programs are credited under

USSG 8C2.5f Organizations that Ihil to evaluate the effectiveness of their programs

may not have effective programs providing that only companies that do evaluate their

programs can receive culpability score credit helps ensure that credit will only given

where it is due

Having said this however this point immediately raises the coordination issues discussed

above In todays litigation and enforcement environment information gathered to assess

and strengthen compliance program can be used against company in.non-sentencing

contexts The Commissions possible policy interest here in other words conflictflith

other laws and practices

Other Issues

The only additional issue feel compelled to raise relates to the need for the advisory

group to be what might be called technically grounded in the Commissions practices

and statutory framework It seems to me that the Commission has had varying success

with advisory groups and one of the groups that was the least successful was grOup

convened to help the Commission further consider environmental guidelines for

organizational offenses in the early l990s This groups members were able and expert

but because they lacked an understanding of the guidelines structure the guidelines

amendment process and the parameters of the Commissions enabling statute believe

their expectations for what the Commission could consider doing were unrealistic As

consequence their recommendations were not nearly as useful as they might otherwise

have been

This kind of issue does not arise with the Practitioners Advisory Group because its

members are accustomed to the guideline amendment process and used to working with

the guidelines themselves This will not be the case for most experts on compliance/ethics

the kinds of people who in my view should comprise the advisory group
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There appear to be two options for dealing with this issue either having dedicated

staff member assigned to the group which raises resource questions or appointing

chief technical advisor among the groups members think staff andlor Commissioner

liaison to the advisory group is good idea in any case but to ensure that the technical

perspective is seen by the group as part of its own process and not an outside perspective

favor the latter approach

Let me conclude by saying that would be pleased to serve in such capacity drawing on

my six years with the Commission which included both legislative and organizational

guidelines responsibilities or in any other capacity the Commission would find helpful

strongly commend the Commission for undertaking the important inquiry raised by the

RFC am grateful for the opportunity to share these views and stand ready to assist

however can

Sincerely

Win Swenson
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Prevention of

Corporate Liability

Call to Action Creating Voice

And Ears for the Compliance and Ethics Field

JOE MURPHY AND

WIN SWENSON

en years ago the Federal Sentenc

ing Guidelines for Organizational

Defendants became law setting off

chain reaction that has helped make

compliance and ethics programs
fixture on the American business

landscape The Guidelines created in
centives for companies to establish

such programs as way of avoiding

harsh penalties in the event of

criminal conviction for employee
misconduct

But they did much more than

thisthey catalyzed transformation

in the way that government and
courts look at corporate responsibil

ity for employee-ntdeedi Under

range of pronouncementsfrom the

Department of Justices policy for

charging corporations to agency

guidance and case law sorting out

b.bility in the area of equal employ
ment opportunity to the standards of

and officer liability implied

by the Caremark decisiona consen
sus has formed The existence and

strength of companys compliance

or ethics program should count when

companys responsibility for em-

ployee misconduct is being assessed

This new perspective is welcome
It puts greater control of companys
potential liability in its own hands
And companies have responded To
day more companies than ever have

meaningful compliance/ethics pro
grams The Ethics Officer Association

EOAwhich did not even exist in

1991 when the Guidelines were

promulgatednow has over 700 en
ergetic members who regularly

gather to share and advance best

practices

But as the Guidelines tenth anni

versary nears the compliance/ethics

world is far from idyllic The fact is

companies today must operate their

compliance/ethics programs in le

gal environment that is often hostile

to the very practices that make these

programs work best Compounding
the problem policymakers regularly

weigh proposals that can unnecessar

ily undennine the jobs of compliance
and ethics officersnot because poli

cymakeçs want to make these profes

sionals jobs harder but because they

often have little idea what compli
ance and ethics officers do

And no wonder While most pro
fessional groups have an association

that can speak to broad range of

policymakers legislatures cross-

industry regulatory groups even

courts on their behalf compliancef

ethics officers have no such organiza

tional voice Perversely as the gov
ernments policies have increasingly

emphasized the need for corporate

compliance and ethics compliance
and ethics officers have often had to

swim hard against legal current that

is indifferent or even hostile to these

same policies

Organizations such as EOA and
the industry-specific Health Care

Compliance Association perform im
mensely valuable functions But their

missions do not include mandate to

systematically interact with the full

range of policymakers to resolve is

sues on behalf of the compliance/

ethics professionlet alone across in
dustries Up to now no one has been

doing this for the ethics/compliance

field

Now however with seed money
from leading compliance-oriented

companies and not-for-profits such
as EOA the Ethics Resource Center

the Center for Business Ethics and
the Ethics Resource Centers Fellows

Program an effort is underway to

explore how and whether perma
nent organization along these lines

might be builtto be voice and
ears for compliance and ethics pro
fessionals to help ensure that the le

gal enyironment supports effective

programs
This unprecedented new effort .iss

flying underthe banner.oftheeCoalk4
tion forEthics.andCompliance4nitiAflp

tivesCECI

cEcIs Mission

The mission of CECI is

straightforwardto foster the imple
mentition of more effective ethics

and compliance programs by
educating and communicating

with policymakers legislators gov
ernment agencies and others who in
fluence public policy

providing timely information

and analysis to ethics and compliance

practitioners and their organizations

serving as voice and resource

to ensure that the ethics and compli
ance communities are heard in the

formulation of public policy and

identifying and advocating for

relevant public and organizational

policy issues of interest to CECIs

members

The Need

Joe Murphy jemurphy@cslg.com and Win Swenson tLvenson@
cslg.com are Transition Coordinators for the Coalition for Ethics and

Compliance initiatives Murphy is executive vice president of Com
pliance Systems Legal Group and Swenson is partner with the firm

The need for CECI is powerfully il

lustrated by examples depicting the

troublingly uncertain legal environ

ment in which compliance and ethics

programs must operate

continued on page 78
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continued from page 80

The case of the unlucky stores

retail chain concerned about pre
venting discrimination hires an ex

pert to conduct employee training

sessions To make sure employees

truly understand the kind of conduct

the training seeks to prevent the in

structor has employees describe bi

ased comments they have heard in

the stores In later discrimination

lawsuit brought by employees fed

eral judge provides the plaintiffs law

yers
with all the notes of the training

course whereupon the lawyers an
nounce they have found the smok

ing gun In her opinion the judge

cites these very notes as basis for

allowing punitive damages claims

Shortly thereafter the company
settles the case for $100 millionand
the companys lawyers shut down the

training

Message Addressing compli
ance problem by openly recognizing

that problem is legally risky

The case of the unfair labor

practice utility company wants its

compliance and ethics message to

reach all employees Its program will

not be just paper program with un
read materials locked away in dusty

storage room The company will have

every employee even those doing the

most mundane tasks receive its new
code of conduct An act of agood cor

porate citizenship No an illegal un
fair labor practice according-to the

National Labor Relations Board In

the Boards view law abidance and

morality were nOt essential parts of

the job at this company the company
had duty to negotiate the imposi
lion of the code with the employees
union

Message Think twice about in

cluding nonexempt employees in

your ethics program

The case of the self-reporting

polluter Government environmental

agencies told brewers not to worry
their brewing processes did not re
lease harmful pollutants One brew
ery acting as good corporate citi

zen conducted its own tests

however and determined that pollut

ants in fact were being produced It

reported its findings to state environ

mental enforcement authorities The
result State authorities announced

they had caught this wrongdoing
company and were imposing $1

million punitive fine

Message Think twice about initi

ating proactive compliance review

and disclosing issues your acts of

good corporate citizenship could cost

you dearly

The case of the wronged ha
rasser company receives confi

dential hotline call reporting that

manager is flagrantly harassing fe

male employees the caller is one of

these employees and fears for her

well-being if her boss finds out To

ensure full and independent investi

gation the company hires an outside

law firm to look into the matter The
firms report relying in part on confi

dential information from victims

demonstrates that the manager en
gaged in harassment and intimida

tion The company terminates the

manager but the manager sues suc

cessfully recovering lost pay and

damages because the company failed

to follow the Fair Credit Reporting

Act It did not ask his permission to

retain the outside law firm and it did

not disclose to him the reports full

content including the identity of ev

ery employee who complained about

him

Message Diligent investigations

aimed at protecting victims can

come with price

Every day compliance and ethics

practitioners impossible

choices Practices that may

promote effective compliance and

ethics are simultaneously

discouraged by the law

What makes these stories trou

bling is that they are not make-
believe The first is the Lucky Stores

case from federal district court in

California The second is the AEP

case decision by the NLRB that was
affirmed on appeal The third story is

what happened to Coors brewery in

Colorado The fourth case is based on

legal interpretation of the Fair

Credit Reporting Act by the Federal

Trade Commission

Chilling Effective Practices

The crux of the problem goes be
yond clearly unfair but sporadic

cases however Every day compli
ance and ethicractitioners con
front impossible choices Practices

that may promote effective compli

ance and ethics are simultaneously

discouraged by the law Two ex
amples among many illustrate

Studies regularly show th
some employees in virtually all orga
nizations are unwilling to report sen
sitive compliance or ethics issues out

of fearfear that coworkers may dis

approve that manager may try to

retaliate and so on Companies can

reduce fear by instituting nonretalia

tion policies but in the end promise

of confidentiality to reporting em
ployees may be required to get some
to overcome their fears and actually

report an issue The problem is com
panies that make promise of confi

dentiality may be forced to break that

promise if litigation arises and third-

party discovery is allowed There is

no cleariy established legal doctrine

that protects against disclosure of an

internal whistleblowers identityno

matter how important confidentiality

may be to the whistleblowers deci

sion to reportif private litigant or

the government seeks the material in

discovery

Practitioners have developed ex
cellent ways to evaluate the effective

ness of compliance and ethics pro
grams and using these tqchniques
an important step in developiig.t

best programs But hencdmpanit
diligently seek to Jdeæ program
weaknesses in ordeitOcorrettthem

they- create hfonnationCthatbfrd1
party may use against 4thentjThe

Lucky Stores case shows oiilf too

well that focusing on faults with the

goal of self-improvement is risky It

may be possible to protect this type of

information under privilege by run

ning it through counsel but betting

on the attorney-client privilege is

risky business Moreover keeping

dose hold.on self-evaluative informa

tion which reliance on the attorney-

client privilege requires diminishes

its usefulness To promote program
effectiveness distribution of this kind

of information should be as wide and

open as possible and certainly

should go beyond the lawyers

Positive Impact

It would be wrong however to

suggest that legal and regulatory de
cisions always undercut effective

compliance and ethics The truth is

some excellent governmental initi

tives have promoted voluntary coi

pliance and ethics initiatives in th
United States and even around the

world
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The development of the Organiza

tional Sentencing Guidelines took

positive pro-compliance turn away
from an initial exclusively punitive

focus when practitioners talked with

the U.S Sentencing Commission

about the value of effective programs
Had companies familiar with compli
ance not undertaken such an active

dialogue with the Commission it is

doubtful the result would have been

so positive CECI can create the same
kind of dialogue with others in the le

gal and regulatory arenas

What Would CECI Do
CECIs mission statement sets the

stage
for its activities

EducatIng and communicating

with poilcymakers legislators govern

ment agencies and others who influence

public policy

We have witnessed too many in

stances where it appeared that those

in government were simply unaware
of the existence and role of company
compliance and ethics efforts

Whether it is an agency issuing inter

pretations or congressional commit

tees considering new legislative pro
posals the potential impact on volun

tar compliance and ethics programs
oo often is not fully understood

CECI will bring together the com
pliance and ethics community fIM to

monitor issues and then to bring

them to the attention of government

actors We will be there to explain
that voluntary compliance and ethics

efforts are valuable and how govern
ment and the litigation system affect

these initiatives We will aim our edu
cational efforts at Congress enforce

ment and regulatory agencies the

ecutive branch and the states

We will also communicate this

message in any other appropriate fo
rumthat will help mold public policy

This includes academia the press
the bar and other organizations and

associations

Providing timely information and

anaiysis to ethics and compliance prac

titioners and their organizations

Many in the compliance and ethics

field are unaware of the surprisingly

long list of risks to their programs

and to themselves created by the le

gal system See Murphy Examining

the Legal and Business Risks of Com
pliance Programs 13 ETHII-COS Jan
Feb 2000 Moreover busy practitio

rs find it hard to keep up with new

..velopments that could add even

more risk to their current compliance

and ethics efforts especially in areas

outside their expertise

There is also need to act quickly

in the governmental and litigation en
vironments If an agency is conduct

ing rulemaking congressional com
mittee is marking up legislation or

court has key case on appeal there

is little time to organize positions on

an ad hoc basis In the compliance

and ethics context there is often not

even an awareness that these things

are happening

CECI will provide this infor

mation-gathering and dissemination

functionwhat we refer to as Paul

Revere function Whether it is

court considering the application of

Caremarh an agencys enforcement

document requiring that companies

waive any privileges relating to inter

nal investigations or legislative

proposal to penalize companies for

invading employees privacy when
another agency expects them to be

monitoring employee communica

tions for harassing conduct CECI
can spread the word

Compliance and ethics

professionals have powerful

stovy to tell one that should

resonate with policymakers

Serving as voice and resource to

ensure that the ethics and compliance

communities are heard in the formula

tion of public policy.

When agency and congressional
staffs are considering new initiatives

where do they turn for input and fact-

finding If they know of readily ac
cessible source it is easy for them to

make that contact We need to make

sure they know there is resource on

compliance and ethics issues

CECI will seek to play construc

tive consultative role with the Sen

tencing Commission if as expected

the Commission begins its review of

the Organizational Sentencing
Guidelines We expect to play simi
lar role with other agencies too

Among its other initiatives CECI can

hold roundtable interactive sessions

with policymakers so that they can

see and hear what voluntary compli
ance is about

IdentifyIng and advocating for rel

evant public and orô9izational polIcy Is

sues of interest to our members

Compliance and ethics practitio

ners need to do more than be pas
sive resource however CECI can

also monitor agencies legislatures

and courts for proceedings that

would affect compliance and ethics

efforts At the direction of our mem
bership we will act as advocates in

each of these forums to work to pre
vent creation of new risks for compli
ance and ethics and to support and

propose initiatives that promote com
pliance and ethics programs In ad

vancing the perspectives of

compliance/ethics professionals we
will reach out to the many functions

in organizations that play role and

have an interest in these issues in

cluding legal departments HR func

tions and internal audit

CECI will accomplish these goals

by for example

filing amicus briefs in litigation

conducting workshops for

agency staff members

proposing legislation to address

specific impediments to effective

compliance

proposing agency solutions

such as rules or agency policies

serving as resource for com
pany .counsel .dealng with an

agency-

helping develop executive-

branch policies OguideaLagncies
and

writing in influential journals in

the field si
Getting Off the Sidelines

The truth is compliance and ethics

professionals have powerful story

to tell one that should resonate with

policymakers Theirs is not narrow
me first goalit is everyones goal

promoting ethics and law-abidance in

our countrys institutions

The effort has begun Prominent

organizations have launched the first

exploratory phase of CECI But for

CECI to fully achieve its enormous

potential you who practice in the

compliance and ethics field need to

resist the otherwise admirable ten

dency to be modest We all need to

get off the sidelines and let our sto

ries be told CECI will be as powerful

as its members

Organizations and individuals inter

ested in learning more about sup
porting CECIs mission should con
tact the authors at the e-mail

addresses in the biographical mate
rial above

PREVENTION OF CORPORATE UABIUTY ISSN 1067-6104 BNA 7-16-01


