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November 6, 2001 DELIVERED BY FACSIMILE

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington DC 20002-8002

Attn: Public Affairs

Subj: Response to USSC Federal Register Notice 9/19/01

Dear Sir or Madam:

T would like to takz this opportunity to offer my cncouragcment and support for the
United States Sentencing: Commission to undertake:a review:of the Federal Sentencing
Guidelinies:for Organizations. (FSGO) as set forth in-its Federal ',Ster Notloc~9/19101
Rather than set:forth another list of specific issues that the- on:might con
_its review, suffice to say:that I:endorse.the- specific issues
Commission, specifically those:of the Ethics:
..and Oomplianoc Imtiauvcs, and Mr Charlcs Howard.

'Ihecommxssxomswellawarethauthasueatedﬂ)e _

the minimum requirements for an effective compliance ‘program in

compliance “Industry.” As such, the¢ USSC’s “Effective Program clcments [USSG R

§8A1.2, comment, (a 2(k))] provide a structure for discussing both organizational cthics -~
: andcomplmce issues. Thxsstmctmexswidelyfouowedbygovcmmemalagcnows o

organizations and consultants in designing, lmplemennng, enforcmg, and asscssmg ethics

and compliance programs.

Whilc they pravide the essential core of a developing framework for organizational ethics -
that addresses organizational behavior beyond compliance, the Commission Chair, Judge
Diana Murphy, and others have recognized that morc than the minimum framework is
required for a compliance program to be truly effective. In our industry, truly effective
programs arc coming to be referred to as “cthics and compliance programs,” But beyond
the more robust framework that the letters referred to above suggest that the Commission
consider, there arc two aspects that an ad hoc advisory group might assist the
Commission in understanding and addressing: the applicability of the provisions to
Native American Tribal Government and the practical aspects of designing and
implementing cffective ethics and compliance programs for the micro/small to medium
enterprise and the Native American Tribal Governments as well,

14



FiLE No. , .
95 11,06 *01 16:47 ID:ETHICS RESOURCE CTR 202 737 2007
e e e e Ll - —_— PAGE 3

United Statcs Sentencing Commission
6 November 2001

If it is the intent of the Commission that the FSGO apply to Native American Tribal
Governments, it rmght be wise to engage them in considering if there are not unique
matters to consider as it sets forth its minimum requirements. As one who has had
experience working with tribal governments and who sees the advantages of having
effective ethics and compliance programs on a model that reflects the dynamics of
today’s tribes, I would welcome specific Janguage addressing the tribes.

Another arca of concern to those who care decply about the public policy implications of
effective ethics and compliance programs are the challenges to micro/small to medium
enterprises in designing and implementing such programs. The experience and lessons
lcamned to date have been largely confined to the larger or even largest arganizations.
However, a significant number of the enterprises that have problems before either the
Federal Courts or Federal Agencies, such as the Department of Defense or Health and
Human Services, are smaller enterprises.

In my view, an ad hoc advisory group to the Commission should have membership
reflecting the two groups and their bodies of challenges and concems. [ would welcome
the opportunity fo serve as a member of the ad hoc advisory group as a voice for those
two groups. J do not hold myself out as an expert on the challenges and concerns of the
- Native Amecrican Tribes. I think few would do so boldly, but as a tribal member
(Cherokec) and one who has written on tribal govemancc as early as my law review days,

a ptogram Tam: inthemldstofdcvelopmg, I will] b

~intemational e-conference addressing these issues
effocnvegmdeforthemxcto/smalltomedhnnentcipn
effective eth:csandcomplianoe progmmtomect its needsv int

Iw:nbcplcasedtomakcmom lnfomaﬁonavmlab!omyouuponmquut,bmlbnuga ‘
wealth ofexpenmtosuchagroup Inaddttiontobclng a lawyer who had largely
small business clients in the 1980s, I have -consulted in the ethics and compliance
industry since 1993, was a principal proponent of the Coalition for -Ethlcs and
Compliance Initiatives by calling and arranging for its formative meetings in 2000, and
have been an Ethics Resource Center Senior Fellow since its inception in 1997.

In sum, I wholeheartedly support such a review and pledge to support the Commission in
its endeavors. Moreover, | see special value in the Commission staff’s fostering a
dialogue with industry and government regulators regarding the design, implementation,
enforccment, and asscssment of an effective program in order to lay a solid foundation
for the Commission’s review. In this regard, I belicve that I offer unique value in
working with the Commission in soliciting other experiences and lcarning.
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Please do not hesitate to contact me if [ can offer any other support for this important
endeavor.
Sincerely,

<z -
KENNETH W. J N
Director, EPIC
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