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Re Proposed Amenchuont

Dear Judgc flaiLs

The United States Seflcncing Commission currently is reviewing the guideline for

unlawfully entering or remaining in the United Stttcs USSG 2L1 .2 and has published fin

tonmnirnt the attached proposed amendment in the Federal Register Out- staff analysis of the

proposal identified your cQurt as one of the ten districts with the greatest number of cases

sentenced under 2Ll.2

You may wish to comnient on the proposed amendment but the period for receiving

comment short By stainte the Commission is rectuired to submit guideline amendments to

Congress by May of any given year and the Commission is scheduled to vote on this particular

anienthnent at its meeting on April 2001

Please forward any comments to Office of Public Affairs United Stales Sentcncin
Commission One Columbus Circle NH Washingthn DC 20002-8002-

Sincer Jy

11

Timothy McGrath

Staff Director

Enclog-ure

cc Conrnfssioners
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PuBLISHED VERSION JMM1GRATLON

Propostd Amendment 18 of User FriendlyVolume Two

Synupf4s of Propetd rneqduientz This aniendneni modifies 52LL2b1 Untcrwfvl Enter big or

Ret join ng in the United Srnre to provide more graduated sentencing enhancements bowed on the

seriowness of the prior aggravatedfelony conviction Subsection lbJJfl4 currently provides 16-level

en/urn cement the defendant was previously deponed after criminal conviction and the convicdvr

was for cia aggravaied felony

The Ccnmission has eceiucd coppnent hat 2Lt2 often results in çftSae level that are

dlsproportionoie to the seriousness ojthe prior aggravotcdftlony conviction This occurs for two

primary reasons First U.S.C If0 43 and by reference 2L1.2 defines aggravated felony

wry broadly SeconeL subsection bI neither diningiashes among he many typos ofaggrovawd

frionias for purposes of engerlng i/ic /6-level enhanceineirt norprovides for smaller Increases for less

serious ciggravatedfclornes

The proposed amendment is in/ended to achieve more proponionate punishment byproviding tiemd

.centenchyg anhcwcementc based on the period OJIHIpTJSOmtWL the defendant actually served for the

Jrio cggravatedfidw-iy in addition the wnendmenr contains Iwo oprionsforproviding increased

jiiiiiislurnent for the mostserious aggrmarcdfcloeiles Under Option One the 16-level enhancentent

svald be triggered teal only by the period of ivnprisonmcqz actually sened bin a/so by all aggravated

Jelonles involving deal/i serious bodily frn/ury the discharge or other use of firearm or dangerous

wcclJ071 or .YCr/Qifl drug frcjfIcking o/Łace regard/cs of the period ojimprisoranent actually served

by rhe defendant Alceramnively Option Two would encourage an upward departure in such cases which

could ic suit Ifl an increase greater f/maim the /6-/evel enhancement for these EZOSI serioUS aggravated

fr/on/cs

Tôe Coinrnicsion invites comment as to whether i/ic 16-level enhancement provided by suhce.ction b1l
.chould be graduated on sowe basis oilier than period of irnprLconmenl actually served perhaps by

xicnding the approach taken by Option throughout the oilier tiers hi add/i/cm i/it Coin emission

mv lies conunent as to whether aggrovaedfeionies that were commined beyond certain nunther of

yccrrs prior ci the ins rant offinse should not count for purposes ofteiggering sttbseciior bl1j

Propowd Amendment

21.12 tlnIafjlly Enterin orRgnaiiigjn the Unhi4t

Base Offense Level

Specific Offense Characteristic

lithe defendant previously was clcpocted after criminal conviction or

if the defendant unlawfully retnainod Ia the United States following

removal order issued after criminal convicLion incra9e as follows if

more than one applies us the grc.Eflev

Alheconvicticn-wn-iorita frgrva1ed felony Lilt e2r6LJj 11

Jcvth
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the conviction was foren aggravated felony and

the dafendant actually served period of

mprisonment of ni least ten years for such

coiiction or

One 11 the aggravated felony involved death serious

bodily injury the discharge or oTher use of tt

firearm or dangerous weapon or serious drug

trafficking offense

IncreaEe by 16 levels

ID the defendant actually sewed period of impriaonment

of least five years but less than ten years ilercasc ly

110 levels

iii the defendant actually served period of imprisonment

of at least two years but loss than five years increase by

$leve1s or

iv the defendant actuafly served period of

imprisonment of kcs than to years or the sentçnce

imposed was only term of probation or other sentence

alierOative to icrin of imprisonment or combination

of probation and other sentnce alternative to term of

11 imprisonment increase bylevels

If the conviction was for any ether let orty
other ihan an

aggravated felony or iithree or more misdemeanors fiat arc

crimes of violence or n4sdentetor controlled substance

offenses increase
bycveis

Gojzrmeninr

15qflfirPpvjjjons US.CJ 1325b 4worrd or subsequent offinse only UX.C 1326 For

adt-IiiirnoI .s Liz ulory pruvisions Appendix Swzutory Index

AppRcrnfrnT lç
-borpurpsxac rf this guideline

1eprrztdafter-
ft

IILPO he- or rirhas httn rcnved -Ms 1kporcd lit

exdsscn tkporzrtfhw or-ninovul kvoy-19v1standfttg-

-Ranoined che-UyffiSrrrcs fuf4nring-y r.rrnpyd-r-r jnutdtPetaicnjvtufpflTmearrs I/tat

i1ye-nmiva order wttnnbsequeni irrrfit convkHvn whct her the removal order uiart

T2i53
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rcipozlveP s-uekcotryjckrnr

AggravasedfeTonyci-dcfrnecf-athas the meaning given thai term inS USC 1/Olo43
without reganl the dare ofeonviciion of ihcc aggravaedftlony

_J2ti-rIjtW-%ri4cqf.t._ -n

ftnfl-.fttt7rtfl-kt-

Cr.nrolled suvronea offense-

means
aii offense underfederal op .qqze awthaf prohibits The nsarnifacrure

irflpor4 export dlsfribuf ioh ut dispensing ofci conrrol/ed substance or ii

counterfeit substance gr the pbssess ion of con ito//ed substance or
cowiterfeit substance with miens to inanufaciure import expoti distribute or

dThpense and

fl Includes

ulafulb possessing Iislàd chemical with intent to man tiftic ire

cdarolled substance UC.1 84fldXJJ

OI unlowfullypossessing prohi bit esdJlask tJr equipineit with inicn Iv

manjtikture controlled substance tç 21 843 aJ6

iii mainl4ning any p/ode for the puipose offaciLitasbig an offense

described in subdivision A4ye 21 USC 856

OvJ usi4r cOmmunlcaiorrsfacilUy in committing causing orfacilitafing

rtffmce described In subdivision 21 U.S.C 843b and

the vffi Jives of ak/Jug and 4ening conspiring and attempting 10

crnrnifi any offense described in subdivision or SO or

ii

4Ffrttv.rnnfjerr wetms-onycicnse-etnreJ byC/nptcr Twa Part IC-Strntrt a-wy
tti1ur44t4-twrdtr stoie-or-lcxa mw

Felony offitne rreois anyjederal state or local offense punishable by imprisonznenifar

term exceeding one year

Micdeneünor means onyfcderc4 state or local offense punishable hj imprlsonnQflf for lcnn

of tmpnsansneni qJonryecir or urns

Serivus bodily injzir has the meaning ginh that jerrn in Application No/c of/he

CoWJnenWry to 1111.1 Application Instructions

ccka clekg fraJjiricing àffcizye has the inccrning giwn that term in Application Voe of tin

Conmcnw-y rofSX2.20 Abenrcins Behavior

rzi

-Grirne--af vial atce--cmJ tonzrullecLdthratwe offene gre- defin injMLi- FerpurpcnenJ

1ltWfnc inelndvs-uffcnses--JTtuhabk-by rmprn onmnu font
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4ppiJcjyrngJAithiirrctiqJjJIIL For purposes ofsubsc4crlon

dçfendant shull be considered to be deported jf the deft ndwn hv bee removed or hoc

depcnerl the United Stales while an order ofexdusion deponttIon or removal wct

outaondtng

II defendani xhbli be considered to be deponed after cx cOmtion ff the deponwion wac

subkequwzt ti the con viction whether or no the deponarion was in esponf to such

chuviction

Jiindanr shrill be considered to have remained itt the Unieed St ales following

ptnpinaj prder issued after convict ion if the removal order wcit subsequent to

voIviclio. wbnkdr brnol the removal Ider was in re.j3thisc to such conviction

37w period oj imprisanxneizzthqv thc defendant actually served Jr the cxggrova/edfelony

includes in the case of defendant who asthpedfrom imprisonnwzI Fine the defendam

woufjhove scrub ci if the dciftndtsnt had nor escaped

2- 2iaia-gzthMfrpp4i-onfr-iefektries-Aflret-offrnsv-wndcr flR 133Yft-inr Ct.n -/I

ttisrntetiiu1r-for-whtch-nmgnidtlii it has eenprontfgatctt prior sttklcufih- Meh-offinns

ktnriilo-be-corts4der under the proirrsionu cfQSpier Pow Pcn-t-A Crirni1alRMtor9

n--hrthe-eetseraf d4tnr1ant-wisflrrqita/cd-pHorinatonevrcfckpoMsion tit

trk-frtWftWt1vrIr$47V7-4dtqtteyeGrftüintæ history Ccrtegorir

43 prnpvugioæ of CrinthiqJ.y civ Poiigc.An-Sjusrmenrnntnubetion-f-frrtepi-kfektty

ttnvrnriipMes n-nrldkw-to csyt-ftnnæ-M.T1ory-pUhtts-cddftrrJdz-et4rk1n-btPflor

jilouo und nLtdemeanor convict ions token into account under subsection are also counted

fbrpurftoseic of deieruniningcriminal history points pursuant to Chqpxcr Four Fart Criminal

history

Antaiev/dtntirL9.thctnHner thrnJjustrnetlfrunnrtttion tiJ4htary-wkkly 4J

nthtecfeon-7fJ4-cnlics-ond-41he-dendent-Jprethwt-been crnwicied of only-one

felony offasr iJ-sucli-tffiarr-trus -not ci iut-of vie ent-e-ar-flrt-urmr-cffrni ond C7 ifuc term

üf-irrçriomem Imp dfor-1nwht/Jnsc did not crc.ed-ne yca 1ttSQtprWtre may
he-jwpranted based on-thc-scriorancws-nfhe-sravfrd-fdony

yce OV4kin-

fOpIcm Two

cr4arçqe Ptoyisions.There may be costs in which subsection blapplies

the applicable eihunceuneni understates the .cepiousness ofThe aggravated felony

fr4en into c7ccuunI iiule- that subsection nsuch cases on upward depcxrture rnqv lc

warrwzled For csampld cia upworc departure may be wurraned the aggravated

felony involved any oJthefoulowingt

Seriou.v ôaduy injury ac defined in App/Walton Note of the Coin inenlary to

1231.1 Applicatldn knirudilons or death

Lan
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The discharge or other z4ce pja firearm or ii daizgerous weapon

1ff rzrifns drug trafficking ofrnse asdwfined in 512.20 Abrrratn Behavior

Qpwuqyd DngrruPrçjjjp..4 downward departure may be warranted in case in

which the ckfendanx was not advised at the lime the defendant previously wa depoHed

0i rel7ioved ofthecriminal conkquences of reeny afiar deportation or removal

ksncs for Comment The Coninission invites comnent rejçczrding whether the enhancement in

42L 2b/ for prc via in conviction for an aggravaiedfelony should be gracluarad based on factor

other than or in addition to time period of imprisonment the defendant actually served/or thu aggravated

felon Should the enhargcgnejn be graduotrd based on the type ofaggravated felony involved For

exnnzple should she approach of Option One for subsection fbifflAi1 be extended to subdivisions PQJ
l/irrwgll lv ofsrthsection bJI

The Corn puss/on cztvo invites comment on windier the crnhuncerrprn in if2LL2 19 for previous

conviction for tin aggravated felony shovici rake into consideration only aggravated felonies that were

corimutilled within spcqflcd lime period g.gfi 17 yearz or the couming ruks provided by 441.2

Definitions and nstnic Ions fur Computing Crini at Hislory


