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Pionorabls Deborah A. Batts

United States District Court

2510 Daniel Patrick Moynthan
United States Courthouse

500 Pearl Strect

New York, NY 10007-1 312

Rc:  Proposed Amendment
Dear Judge Bails :

The United States Sentencing Commission currently is reviewing the guidelinc for
anlawfully entering or remaining in the United States, USSG §2L.1.2, and has published for
comment the atlached proposed amendment in the Federal Register. OVt stalT spalysis of the
proposal identified your court as ong of the tcn districts with the greatest number of cases
senlenced under §2L1.2.

You may wish to comment on the proposcd amendment, but the period for receiving
comment is short. By slatute the Commission is required 10 submit puidelinc amendments to
Congress by May 1 of any given year, and the Commission is scheduled to voie on this particular
amendment at its mecting on Apiil 3, 2001,

_ Please forward any comuments 1o: Office of Public Affairs, Uniled Stales Sentencing
Commission, One Columbus Circle, N.E., Washington, DC 20002-8002-

Sincerely,
TN ,,&__——\__‘__P,.J/
1} —

Timothy B. McGrath
Staff Dircctor

Enclosurc L;Z | 3}

cc: - Conunissioncrs
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PUBLISHED VERSION: JMMIGRATION
(Propused Amendment 18 of User Friendly, Volume Two)

Synopsis of Proposed A mendment: This amendnent modifies §2LI.2(b)(} ) (Unlawful Entering or
Remuining in the United Srares) to provide more grotuated sertencing enhancements bused on the
seriousness of the prior aggravaied felony conviction, Subsection (b}(1)(4) currently provides a 16-level
enhamcsiment if the defendant was previously deported after a criminal conviction, and the conviction
was for an aggravaied Jelony.

The Commission has received comment that §2L1.2 aften results in offanse tevels that are
disproportionate 10 the serlousness of the prior aggrovated felony conviclion. This vccurs for iwo
primary reasons. Firsi, 8 US.C. § 1101(a)(43) and, by reference, §21.1.2, defines aggravated felony
very hroadly. Second, subsection (b)(1) neither distingyishes omong the many {ypes of aggravaied
feloniss for purposes of inggering the 16-level enhancenent, nor provides for smaller increases for less
serious aggravared felones.

The proposed amendment is intended 1o achieve more proportionate punishment by providing tiered
sentencing enhancements based on the peviod vf inprisonment the defenclunt actually served for the

prior aggravated felony. In addition, the amendment conlgins {wo options for providing increased
punishment for the most serious aggravored felories. Under Option One. the 16-level cnharncenment

waould be wiggered nol only by 1he period of imprisonment cetually served but alsp by all aggravated
Sfelonies involving death. serious bodily injury, the discharge or other use of a firearm or dangerous
weapan, or a serious drug 1rafficking offense, regardless o of the period of imprisoniment actually served

by the defendiant. Alternati vely, Opfion Two would encourage an upward depariire in such cases, which
could resilt in an increase greater than the 16-tevel enhancement for these most serious aggravated
Selonies. '

The Commission inviles covunent as o whether the 16-level enhancement pravided by subsection (B)(1)
should ba graduated on some basis athier than period of imprisonment actually served, perhaps by
axtending the approach raken by Qption 1 throughoul the other tiers. In addition, the Commission
inviles commnent ds in wHether aggruvared felonies that were commitied beyond a certain number of
years prior to the instant offense should not count for purposes of triggering subseclion (b)(1).

Proposed Amendment:

$2L1.2, TnlawJully Fntering or Remaining in the Unjted States
(a) Basc Offense Level: 8
b Specific Offense Characteristic

(1) 1f the defendant previously was deported after & criminal conviction, or
if the defendant unlawfully remainod la the Uniled States following a
removal order issued after a criminal conviction, increase as follows (if
more than onc applies, us¢ the greater):

. &%) 1 the-convieton-was for-mruapptay M&'{BB‘Y‘M g S eerstby 16 '.

[a ]

S
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(A) Ifthe conviction was foran apgravated felony; and~—

M

[Option One:

(i

(i)

6

A

1) the defendant actually served period of
imprisonment of at least lep years for such
conviclion; or

(I1)  the aggravated felony involved death, serious
bodily injury, the discherge or other use of a
firearm or dan [erOUs Weapon, or 8 serious drug
rafficking offense],

increase by 16 levels;

the defendant actually served a period of imprisonment
of at Jeast five years but less than ten vears, increase by
[10) levels;

ths defendant actually served a period of imprisonment
of at Jeast two years bul less thon five years, increase by

mlevcls; or

(1) tho défendant actually served a period of
imprisonment of less than two years, of (I1) the sentgnce
imposed was only & term of probation or other sentence
alleriiptive to a term of imprisonment, or combination
of probation and other sentence ahernalive 10 & term of
imprisonment, increase by N‘\evels_.

(B)  If the conviction was for (i) any ether fefony other than an
aggravated felony, or (ii) three or mora misdemeanors that are
crimes of violence of smsdenremsor controlled substance

2 offenses, increase by&cvels.

Commentary

Stapetory Prayisions: 8 US.C. § 1125(a) (second or subsaguent offcnse only). 8 US.C §1326. For
additivnal statutory provision(s), seg Appendix A (Starutory Index).

Application Notes:

1. Definitions, - - For purposes of this giideline—:

th
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respense-torsuchconviction:

"Aggravaied felony:” isthefimedbazhas the meaning given that rerm in 8 US.C. § 1101(a)(43)
without regard to the dale of conviclion of the aggravased felony.

2Crimenfviolenee™ . o = ; = wrzf
Mswfmw{ﬂ(%m-ﬂ*»%mwmm‘i for-a
fermafone year-oriees-

"Cuntrolled substancd offense’

(A)  means ar offense under federal or siate law that prohibits the manufacture,
import; cxport, distribution, vr dispensing of a controlled substance (or a
cowterfeit substance) or the possession of a controiled substance {or a
counterfeit substance) with intent to manufacture, imporl, exporl, distribute, or -
dispense; and

m includes—

(i} unlawfully possessing a listod chemical with intent to manufaciure a
controlled substance ( yee 20 US.C. § 841(d)(1)):

(i) unjawfully possessing a prohibited flusk or equipment with intenf o
manyfiicture a controlied substenice (3ce 21 USC §843(a)6))

(i)  maintaining any place Jor the purpose of facilitaring an offenise
describud in subdivision (A)(see 27 U.S.C. § 856):

(iv) usiny a communications Jacility in commritting, causing. or )"&qilfml{ng
an offense described in subdivision (A) (see 21 US.C. § 813(B); and

') the offenses of aiding and abelling, conspiring, and allempting 10

commil uny offense described in subdivision ¢4) or (B)(D). (iD). (i5i), or
(). '

%‘mrrvﬂemwwm%mmw

sfnitar-effensemmder-)

*Felony offense” meons any  federal, state, or local offense punishoble by imprisonment for a
term exceeding one year.

wMiscdemeanor” meons any federel, state, or local offense punishable by imprisonment for a tern
of imprisenmnent of one yedr ur less:

»Sarivus bodily injury” has the meuning givers thal term in Application Note 1 of the
Commentary 10 §IB1.1 (Application Insiructions). ‘ '

".q(f)"l.l)lL_\' df'll}.' Iraﬂ?cking bjj’clhs.cl' h‘,.“ ‘{h‘_, ,n‘,a’”'"g g;ven 1};01 term in App’icﬂ".{)n Arq“’ 'laflht.’.
Cormmigntiary 10 §5K2.20 (4bmam Behavior),

[216]
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Applicguion of Subsection (bl{1),—IFor purposes of subsvction (b)(1):

(4)  Adefendant shull be considered to by deported if the defendunt has been removed or has
departed the United Stales while un order of exclusion, deportation, or remtoval wos
outslanding.

() A defendunt shull be considgred 10 ba deporied after a conviction if the deporiation was
subsequent 1o the conviction, whether or nol the deportation was in vesponse fo such
conviclion. '

() A dufendant sholl be considered to have remained in the United States following a
removal prder issued after a conviction if the removal order was subsequent fo the
 conviction, whethdr br nol tha removal order was in response to such conviciion.

(D) The perivd of imprisapment that ihe ‘defendant actually served for the aggravaled felony
{ncludes, in the case of a defendant who ascaped from imprisonment, fime the defendant
would have servbd if the dafendant had not escaped.

misoiirtectrfor-whichn 2 ; e e,

an%hﬂmﬁde”mwmmmr%ﬂﬁfeﬂm%w

3 i thectrse-of aroifomdenti-withrepeated-prior-instunevs v deporiniion, T Hpy ervhcleprtrtire

+43.

7.

Compuiation of Criminal Hislory Paiizm.—&nw}fusmmmbweﬁmﬂ)ﬁrﬁ'f lerfefony
eonvietonuppties prroddition-towy orinined-hittory potnis-added-fory peh-eentyicHominrior
Jelony and misdemteanor conviclions (nken into deeount under subsection (b) are also counted -
Jor purposes of determ ining’criminal history points pursuant 16 Chapter Four, Part 4 (Crimincl
History).

felawwﬁnmww’rmmﬂﬁfeﬁw
vfivqlmwm%m%ww epertre-iy
ﬁewmﬂmmﬁmﬁwwwhwmm

Departure Provixiong.--

[Option Two:

(4) {Tnward Departure Proyisions,—There may be cases in which subsection (b)(1) applies
but the applicable enhuncement understates the serivusness of the dggravated felony
taken inte gecount under, thal subsection. In'such cases, on upward deporiure wicy be
warranted, For exampld un upword deporture may be warranied if the aggravated
Sfelomy involved any of the Jollowing:

[0 Serious bodily injury, as dafined in Application Note 1 of the Commentary to
§181.1 (Application Instructions), or dealll.

- ]
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(i) Thedischarge or other use of a fircarm or 4 daigerous weapon.

(i) A serious drug trafficking affense, as defined in §5K2.20 {Aberrant Behavior).]
(B)  DRownwqrd Depgriure Provisiog.—A dowpward deporire medy be warramed in a case in

which the defendant was not acdvised, at the Jime 1he defendant previously Was deported

or removed, of the' criminal consequences of reentry ofter deporiation or removal,
Yssues for Comment: The Commission invites comment regarding whether the enhancement
§2L1.2(b){1) for a previous conviction for an aggravated felony should be graduated based on @ Jactor
ather tham, or in addition to, the period of imprisonment 1he defendant aetually served for thu aggravated
Felony. Should the enhancement be graduated based on the type of aggravated felony involyed? For %ﬂ
example, Should the approach of Option One for subsection (b) (5)(A)(D) be extended to subdivisions (1i)
through (M) of subsection (B)(1)?

The Commission also inviles comunent on whethey the enhuncement in §2L2.2(B)(1) for a previous
conviction for an aggravated Jelony showld take info consideration only aggravated felontes thay were
conmitted within a specified time period, .2, JifARn years, or the counting rules provided by §441.2
(Definitions and Instruciions Sor Comnputing Crim al Thistory)-

[218]



