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April 18 1995

Mr Michael Courlander
Public Information Officer
U.S Sentencing Commission
One Columbus Circle NE
Washington 200028002

Dear Mr Courlander

am writing to call to the Commissions attention
problem recently encountered by this court and by other circuits
that may warrant consideration by the Commission and possible
revision or clarification of the Guidelines

The problem illustrated by the attached opinions in

Fontana this circuit and Shorteeth the Tenth Circuit involves
the use against the defendant at sentencing of information revealed

by the defendant in the course of cooperating with the government
in order to obtain downward departure Although guideline
section lBl.8a deals generally with this problem these two
cases suggest that defendant could sometimes come away with the

impression that information may not be used against the defendant--
even though strictly literal reading of the guideline and plea
agreement arguably permit that information to be used

This problem obviously involves tension among
conflicting policies including the facilitation of disclosures to
tha nrthcrities fairness to .eferidnts all unrJersttndabie concern
by the government that it not be mouse trapped and certain
imbalance in familiarity as between prosecutors and many
defendants There is probably no simple solution but the two
cases that are attached suggest that the present guideline language
may not be adequate to provide guidance in this situation and may
not be the optimal resolution of this difficult problem

Sincerely

Michael Boudin
MBSEH
Enclosures

Do-a



CCL

United States Court of Appeals

For the First Circuit

No 941989

UNITED STATES OF AMERICA

Appellee

JOHN FONTANA II

Defendant Appellant
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ALDRICH Senior Circuit Judgie Appellant John

Fontana is one of number of persons charged under 18 U.S.C

471 473 and 474 with the manufacture possession and

delivery of counterfeit United States currency Fontana waived

indictment and pled guilty pursuant to plea agreement He

appeals from his sentence

Following execution of the plea agreement Fontana

cooperated fully with federal authorities At sentencing the

government did not object to his requesting three-level

downward adjustment for prompt acceptance of responsibility

and it filed motion for four-level downward departure for

his substantial assistance in further uncovering the scheme

pursuant to United States Sentencing Guidelines U.S.S.G

5K1.l The court granted these motions and they are not

before us However the government recommended three-level

enhancement for managerial or supervisory role under U.S.S.G

331.1b and the court in sentencing defendant agreed

Fontana timely challenges the enhancement as violation of

U.S.S.G 131.8 that he alleges protects him from the use of

information he provided pursuant to his plea agreement

We review district courts legal interpretation of

the sentencing guidelines de novo United States Ovalle

Marquez 36 F.3d 212 221 1st Cir 1994 and its factbound

determinations of defendants role in the offense for clear

-2
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error Id at 225 United States Jadusingh 12 F.3d 1162

1169 1st Cit 1994

The sentencing guidelines mandate three level

upward adjustment if the government demonstrates that the

defendant was supervisor or manager and the criminal

scheme involved five or more persons or was otherwise

extensive Ovalle-Marguez 36 F.3d at 225 See U.S.S.G

3E1.1b Neither supervisor nor manager is defined under

3B1.1 but it is sufficient that defendant recruited

instructed or supervised at least one other person United

States Rodriguez Alvarado 985 F.2d 15 20 1st Cir 1993

The courts so finding here was clearly warranted Fontana

does not dispute that he recruited and directly supervised

Mr Aquire The issue is whether the participation of Aquire

and Fontanas supervision of him was properly available to the

district court to consider in calculating his sentence

In his plea agreement Fontana promised to cooperate

in all government investigations and prosecutions of others

involved in the counterfeiting operation In turn the

government made three specific promises

In exchange for his plea and cooperation
the Government agrees that it will
not object to an appropriate reduction for

acceptance of responsibility
that it will file Motion pursuant to

U.S.S.G 511.1 on the defendants behalf
at the time of sentencing if the defendant
provides substantial assistance in the

investigation and prosecution of

others that it is not aware

15IJ



of more than 1.5 million dollars in

counterfeit U.S currency in the instant
case and that under U.S.S.G 131.8 if

the defendant provides information which
leads to the discovery of more it will
not be used against him to determine his
adjusted offense level

Defendant challenges the three-level enhancement on

the ground inter alia that the court could not find five

participants as counters Since the court agreed that it

could not count Fontanas wife it must have considered Aquire

in order to meet 331.1b requirements The government

contended that there were five who had not been disclosed but

on the record it is mistaken The court accordingly in

order to find five may have interpreted the plea agreement as

not standing in the way because of Fontanas identifications

In any event without comment it found five

We think this interpretation accords with the plain

reading of the agreement Examination shows no promise by the

government not to use information about the involvement of

other individuals except where such information led to the

discovery of more than the $1.5 million counterfeit of which it

was already aware None was single limited promise

manifestly cannot be construed into general one across the

board Plaintiff was promised willingness to recommend

downward reductions or acceptance of responsibility and for

cooperation but the only upward exemption item was that

if his disclosures led to finding more counterfeit currency



than the government already knew of they should not be used

against him in calculating his offense level

Section lBl.8a of the guidelines provides

Where defendant agrees to cooperate with
the government by providing information
concerning unlawful activities of others
and as part of that cooperation agreement
the government agrees that self-
incriminating information provided
pursuant to the agreement will not be used
against the defendant then such
information shall not be used in

determining the applicable guideline
range except to the extent provided in

the agreement

Emphasis supplied U.S.S.G lBl.8a We do not read from

this promise relating to the disclosure of any participant

unless it led to the discovery of more counterfeit currency

Evidently the court may have felt the same

We have however singular situation Not only did

Fontana read his agreement as excluding for all purposes

individuals disclosed by him but the government agreed This

calls for consideration While in its terms the agreement does

not support Fontana plea agreements involving possible

misapprehension by defendants under stress may invite

equitable adjustments at the district courts discretion Qf

United States Kinsey 917 F.2d 181 5th Cir 1990 United

States Wilder 15 F.3d 1292 1296-97 5th Cir 1994 United

States Fields 766 F.2d 1161 1168 7th Cir 1985 We

particularly believe discretion should be considered here

because at sentencing defendants position with respect to

Lzc33



Aquire was agreed to by the government We cannot deal

adequately with this on this record In view of its silence we

cannot tell whether the court chose equitably to adopt

defendants interpretation of the agreement and found

erroneously that there were five or more independent

participants or whether it read the agreement as written in

spite of the governments acquiescence which it was free to

do The sentence is vacated and the case remanded to the

district court for further proceedings consistent with this

opinion

So ordered
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021 tREE NW

iir Tile Honorable Richard Conahoy
wyi INc PC

Chairman
OUr United States Sentencing Commission

One Columbus Circle N.E
LI-L 4S2 062O Suite 2500
IAX 7OflHTl-IOU Washington D.C 20002-8002

Dear Chairman Conaboy

This commentary is submitted for the limited purpose
of commenting on certain issues presented in the
Commissions Special Report on Cocaine and Federal

Sentencing Policy including the crack/powder cocaine
ratio issue presented in proposed guideline amendment no
38

The National Legal Aid and Defender Association
commends the Commissions detailed critique of the 100-to-

sentencing ratio contained in title 21 We are concerned
not only about the broad issue of unwarranted sentencing
disparity for these two varieties of the same drug but
also about the disparate racial impact with the burden of
the longer crack sentences falling overwhelmingly and

vastly disproportionately on low income African American
cocaine offenders Since the weight of all evidence is

clearly that the two drugs act pharmacologically the same
we support the setting of l-to-l ratio in the

guidelines with any additional harms such as

distribution-related violence or crack houses reflected on

case-by-case basis through adjustments or departures

We wish to highlight two related issues One is the

effect of changes in crack sentencing on other drugs The

Commission has asked for comment on whether any changes in
the crack guidelines should apply to drug offenses

generally or only to cocaine of fenses And the emerging
debate in Congress has raised similar question with

conservatives arguing that whatever disparities exist
between crack and powder sentencing should be addressed
not by lowering the punishment for crack but by raising
the punishment for powder as has been specifically
proposed by Rep- McCollum in House Judiciary Committee
markup of crime legislation Since everything the
Commission does to bring rationality to the crack/powder
sentencing ratio is subject to this type of congressional

response we believe that the Commission should indeed
address the effect on other drugs including specifically

LT8

flATONAL
LEGAL AID

DEFENDER
ASSOCIATION
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evaluating the consequences of raising all other drug punishments
to proportionately match the severity of current crack quantity
trigger leveis

The Commissions role as the watchdog of unwarranted
sentencing disparity will require it to identify all other drugs
which are as dangerous as crack cocaine and should be treated no
less severely- This the Commission may already have considered
in suggesting in the discussion of current proposed amendment no
43 that Most would agree that heroin cocaine and cocaine base

pose the greatest degree of harm.- The question then becomes
what might be the consequences of establishing mandatory
minimum sentence of five years or two years as Rep McCollum
once suggested for simple possession of five grams of powder
cocaine or heroin plus the ripple effect on distribution
offenses in terms of prison populations costs and burdens for
thc courts corrections prosecution indigent defense and other
components of the criminal justice system We note that the
latest figures from the National Institute on Drug Abuse indicate
that there are more than three times as many frequent users of

powder cocaine than crack among high school seniors 0.8%

reported crack use within the past month compared with 2.8% for

powder and 0.3% for heroin plus 1.5% for other opiates In

light of both Congress and the Commissions interest in

maintaining systemwide sentencing proportionality the effect of

commensurate increases in punishment for other serious drugs must
also be evaluated such as PCI IJSD and crystal methamphetamine
0.7% 2.6% and 0.7% monthly use by high school seniors
respectively according to the NIDA study

Since the current Congress is so emphatically inclined to
take the course of raising rather than lowering any punishments
witness the pending cutbacks in even the very limited mandatory
minimum safety valve contained in last years crime bill we
believe it would be irresponsible not to assume this outcome in

the crack debate and develop impact assessments thereon

The other related issue on which we wish to comment is the

death penalty Little attention appears to have focused on the

fact that the ratio between powder and crack cocaine drives one

of the death penalties enacted in the 1994 crime legislation
Under new 18 U.S.C 3591b the death penalty is established

We strongly support the thrust of option under amendment

no 43 abandoning drug quantity as the measure of offense
seriousness for offenses subject to inflexible mandatory minimums
and relying instead on more accurate indicators of seriousness and

violence including use of weapon injury and role in the

of tense



04/10/95 MON 1544 FAX 202 872 1031 NLADA Ij004

United States Sentencing Commission

April 10 1995

Page

for certain large drug distribution offenses even though no death
results The penalty is directly tied to drug quantity
incorporating precisely the same 100-to-i ratio for crack and
powder cocaine where the defendant played managerial role in

continuing criminal enterprise The quantity necessary to trigger
death penalty for crack is three kilograms of any substance

containing detectable amount of cocaine base if the drug is in

powder form three hundred kilograms would have to be involved
quantities triggering the death penalty for other drugs also

starkly demonstrate the arbitrariness of the congressionally
mandated quantity levels 60 kilograms of heroin kilograms of
PCP or methamphetamine 60000 kilograms of marijuana or 600

grams of LSD.J

The stakes are far higher than even the Sentencing
Commissions excellent report indicates And harking back to our
earlier point we urge the attention of both the Commission and

Congress to the consequences of raising other drugs to match the
harshness of crack sentences What would be the consequences of

reducing the drugs-without-homicide death penalty to kilogram
threshhold for powder cocaine or to 600 grams for heroin
assuming continuation of the current powder cocaine/heroin
ratio with proportional decreases in the quantities for other
drugs How many cases would thus qualify for the death penalty
What sentences are these defendants currently receiving How
would this affect proportionality for other federal offenses
What other sentence increases would be dictated to maintain
proportionality What implications does this type of sentence
inflation have for the pursuit of proportionality and the
criminal laws deterrent power e.g to deter mid-level drug
enterprise manager from increasing the volume or the violence of

his criminal conduct

Ouz fundamental point is that it would be grave mistake to
view the crack/powder differential and the Commissions
resolution of it in isolation We strongly urge that the

Commissions proposed resolution of the issue include careful

discussion of significant potential alternative resolutions

The Commissions kind consideration of our comments is

greatly appreciated

Sincerely

Scott Wallace

Special Counsel

707


