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March 7. 1994

Inited States Sentencing Commission
One Columbug Circle. NE, Suite 2-500 South Lébby

Washington, D.C. 20001

NDear Sirs/Mesdames,

For the past six years I have served as an expert on the subject
of marijuana cultivation, intent and yield in both federal and state
courts. Refore that I studied the plant. cannabis, for over fifteen
vyears. As a result of my study and research T hava come to the
conclusion that federal sentencing in marijuana cultivation cases is
inappropriate and uniust. In addition it does not accomplish any of
the purposes for which it has been promulgated. -

I will discuss several aspects of the sentencing laws. First T
will address botanical aspects of marijuana and its cultivation.
Sacondly. I will! briefly cover gome of the effects of prasent
prolicies. Third, I will propose a reasonable set of sentencing policy
alternatives. The fourth section covers long-term prospects for tha

marijuana laws.

BOTANICAL ASPECTS OF MARIJUANA CULTIVATION AS THEY RELATE TO
SENTENCTNG

The Guidelines were created to develop a more uniform method of
sentencing for offenses of egual magnitude. The Guidelines, as they
pertain to marijuana cultivation do not accomplish this goal .
Instead,. they create a system of arbitrary and cspricious punishment,

not dJustice.

In order to have a clear understanding of the effects of the
sentencing regulations as they affect marijuana growers it is heloful
to have an understanding of marijuana’s botany as it relates to
vield, cultivation technigues, patterns of personal use and sales ang

intent.

Botanjcally, marijuana is considered a short day or long light
plant. That means that its flowering cyvcle is triggered when the
plant recejves between 8-12 hours of uninterrupted darkness each
evening. Two plants of the same variety. one a seedling and one a
large. older plant will both flower at the same time ;f given the
same itong night regimen. One implication of this is that olants
grown outdoors will flower at a given time during the season no
matter what sise they are.

Once the plants begin to flower, they stop new growth of
hranches and stem. Instead, all of the new growth consists of flowers
in the male, which then dies, or the flowers of the unpoellinated
female. If the female remains unpollinated it continues to grow new
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flowers which spread along the branches and develop inteo thick masses
commonly called buds or "colas. Should the female flowers be
pollinated, which occurs through wind pollination in nature,. *the
plant stops growing new flowers and instead devokites its energy to
dEVPTOD1nc seeds.

Maridjuana s 2 dioecious plant, there are separate male and
female plants. Males make up half the population. The male is removed
from the garden to prevent pollination of the females as soon as its
sex is detected. The plant is discarded. If a .garden is seized one
day. the plant ecdunt might be much higher than the next day after

males are removed.

Mari juana users prefer to smoke sinsemilla because it produces
more weight of useable material and is easier to prepare for use than
seeded flowers. The seeds cannot be used for intoxicating purposes
and are commonly thrown away.

The size and yield of the plant is dependent on several factors.

1.) Variety.

Since there is no central source for seed, varietjes have not
been standardiged as they have for. commercial vegetable and flower
crops. Growers either use seed that they have found in marijuana they
bought for use, in the same way that a person might start a blant
£rom an avocado pit, or find 2 source of seeds or cuttings. When they
need new plants, thev then use seeds which they have produced.
Because of this each grower eventually has his/her own distinect
variety. There are literally thousands of varieties and each has its
own potential yield and prime c¢anditions, c¢limate and weather,
gardening technigue, water conditions, and date of planting.

.} Cultivation Technique

No matter what the potential of a particular plant's genetics,
cultivation processes determine the actual vield of a varticular
vlant.

A.) Plants which are grown close together stunt side growth so
that each has smaller buds with less branching than it would grow
given more space. Unreleased DEA studies on spacing and vield confirm
this. In these experiments, plants were placed on 6 foot centers
(about 36 square feet) and yielded just one pound of bud per plant.
A tvpical indoor garden may be the same sige as the single »lant
grown by the DEA, six by six feet, 2 total of 36 sguare feet.

Rather than trying to grow large plants. growers ofien use =

method dubbed, "sea of green". Plants are started four or more per
square foot and are never intended to grow out of that 8pace.This
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garden may have »lants growing at the density of four plants per
square foot,., a total of 144 plants. Each plant would have a ma ximum
v:e!d under ideal conditions with a high yielding variety of anlvy
about one half ounce. The maximum yield of the garden would be four
and a half pounds. If the grower were reproduecing plants using
cuttings,; a small tray of them, with a size of less than two square

feat, could contsin 36 plants.

B.) Plant growth and yield is determined in part by the amount
nf water the plant receives. less water results in qmaller growth.
This is especially important in gardens which receive no irrigation.
In parts of the countr Y, there is mo water for long perionds during
the growing cycle. This results in very small plants. Indoors, plants
are often over watsred, resulting in poor growth.

C.) Plantg receiving low light or tco intense a light have loawer
- vields than plants receiving optimum light. Because of the
necessarily surreptitious nature of growing operations and the need
for them *to remain hidden, plants sre often grown in less than idea!
conditions. They are often hidden: under the shade of trees or in
other areas where thevy do not rdeceive direct sunlight. Plapts
receiving these conditions will grow much smaller than olants
recejving direct sunlight. In areas of the country where the sun is
very intense,. plants will be stunted from over-radiation. Tndoors.
growers often try to grow plants usipg inadeguate lighting, resu?tlnc

in very low vields.

D.) Outdoors, late planting results in smaller plants., because
the plants of a sxngle variety flower at the same time no matter the
size. 8urreptitious growers often ®»lant late so that there is less
time for the plants to be detected and sc that stay small,. making
detectien 1less likely. Indoors, growers using the sea,of green"”
force the plants to Flower when they are only 18 inches high. At
maturity, the plants are only twe to three feet tall, with no
branohlnd and a"yield of onlv ane half ounce.

3.) Conditions

A.) Soil fertility and fertilizing regimen plavs a part in
growth of plants. Plants receiving inadequate nutrients have smaller
vields than those obtaining adequaue amounts. Ne two farmers use

xac ly the same technigues, so each will have different results.

.) Temperatures which are too high or tee low retard both
growth and yield. This affects all outdoor crops. Indoers. gardeners
often find it difficult to control temperatures because of the heat
generated by high intensity af the 1lights needed for indcor

cultivation.
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h or low humidity lowers the growth rate and vield

¢.) Very ‘
a ant lowing phetosynthesis. This leads to ]lower vields.
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D.) Rain may destroy a c¢rov if it occurs close to harvest time
bacause the ripening buds ave susceptible to mold under conditicns af
high humidity and moisture. Once attacked the bud can be destroved by
the spreading fungus overnight.

E.) Insects such ag aphids, whiteflies, mites and thrips attack
marijuana gardens indoors and out. These insects suck away the
plant’s vigor, resulting in less growth and yield and even death of

tha plant.

F.) Animals such as field mice, rats, rabbits, deer and racceons
regularly attack marijuana grown outdaors. Thev can destroy an entire
plant in a few minutes and can attack any time during the season.

Al! of these factors make it cleatr that rlant c¢counts are an
unreasonable method of determining sentencing of people convicted of
mariiuana offenses. A plant normaily yields froem 10 grams to about

100 grams.

Dr. ZElsohly. at +the University of Mississivbpi in Ooxford
conducted experiments on weight and spacing. Originally the Drug
Enforcement Administration tried to keep the results confidential.
because they were so damaging to testimony ¢given by DEA officers who
testified in state trials that the rlants produce between one and two
pounds of huds. Dr. Elsohly's report clearly showg that spacing

affects yield tremendously.

As enlightening as his experiment was, Dr Elsohely tested only
one variety. growing for a single length of time and he has not
testad for other environmental facters such as shading, water sfress,
weather . improper irrigation and nutrient problems. That is, the
problems faced by all gardeners.The plants he grew were given ideal
nutrients, plenty of sun and a unifdrm planting date. The goal of the

experiment was to produce the largest plant pogsible.

EFFECTS OF PRESENT POLICIES

The effeats of the present polisies which result in severe
penalties and high risk have been a disruptive source on cultivation
and domestic supply. Over the vears arowers have bacome aware of the
harsh penzalt ies and have eithar stopped cultivating or downsized
their operations so that they face lower sentences if caught. This
has led to 2 shortage of domestic mariiuana and the price has
alimbed. As a result many people who would prefer to use domestic
have switched to lower price imports.
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Tor inatance, in Portland. OR; a center of indoor c¢ultivatsion.
domesatic buds sell for $300 an ounce and Mexican buds, slightly less
potent, retail for as little as $125 an ounce. The situation is
similar in ather areas. Rather than unorganized cultivaters a more
organizaed c¢riminal element is getting involved in supplyving *he

market.

Since somebody will always be: around to meet demand, no matter
what risks they may face, making the laws or penalties harsher
presents a niche for the more desnerate and reckless person as the
suppiy =ide is vacated by people who do not think possible gain is
worth the risk. This is not a good trade-off.

SENTENCING PQLTCY ALTERNATIVES

it is inherently unfair to sentence a3 grower for vields that
s/he wasnot expecting nor able to prgoduce. As it stands now, a person
with a small garden which has a potential vield of about two
k{lograms can be sentenced to 63 months or more, while an individual
with a garden with many fewer, but much larger plants might receive
only 10 months.

Rather than fixing an arbitrary weight to each plant. which is
nat based on a realistic assessment ef the individual situation, the
guidelines in the case of cultivators should be amended to reflect

eithar the potential yvield or the vield at seizure. In this wav. the
svstem will be more eou1fab1e- A]thouah jt would take more work by
the courts, 1t would iead to 2 syvstem of justice based on rational

consideration.

The 1aw has been particularly hard on indoor growers who use the
"sea of green method” and fall under the mandatory minimum sentencing
laws. Under these provision a minimum sentence of five years is
ragquired for the cultivation of 100 plants or more, and ten years fnr
1000 »lants. The Sentencing Commission should recommend that the law
he changed to reflect the actual yields of the plants in the same way
that weight i3 considered for other mariiuana offenses.

I¥ the Sentencing Commission dJdesires to zllocate 2 spec¢ific
weight to each plant, the weight af 100 grams per plant. which is
applicable up to 49 plants 2t present in sentencing procedures should

be extended to all plants, and the Sentencing Commizsion should

recommend that the law should bae changed to reflect this.

If a plant count is *n he used, consideration should be made for
vlants not likely to be harvested. Clones and seedlings have a
variable success rate and considerattion should be made for clones not
likelv to grow to maturitv. Perhaps the best way to do this would be
to exclude all plants under six inches tall from the plant count.

Male plants are cerdinarily removed from the garden; so that should
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ba taxen into acecount in figuring:.the plant count in gardens which
have not been '"sexed”.

The Guidelines should also be amended so that the cour+t can
congider downward departures hased on mitigating circumstances feor
marijuana carimes of Level 24 and under. Penalties other than
incarceration should be considered for first time offenders in these
cases. This wonld free the courts of many small and relatively minor
cases 2s well as limiting the possibkility of these offenders ming!ling
with harcdened criminals.

It would »e a step in the right diraction if venalties for al:
marijuana offenses were lowered, eapecially considering that violant
crimes and crimes against property are treated lighter in sentencing
than some marijuana offenses. Certainly possessing. graowing or
selling marijvana is not as serious *hreat o society than a crime
with 2 c¢lear victim who complains.

Obviously. neither the people who are buying nor selling fee!
victimized. Tn order te apprehend these people police must employ
snitches and invade privacy. twa things considered un-American until
a2 few years ago. The Canstitution is bent by assaults by the
prosecution on the Pirst, Fourth. Fifth, Ninth and Pourteenth

Amendments.
LONG TERM ‘PROSPF!C"‘."S FOR THE MARIJUANA LAWS

the campaign to wipe out marijuana is doomed to failure for
reasons which are not applicable to other drugs. Heroin, cpiates and
other drugs which induce 2 physical dependence seem to the user ta
iimit free choice. They are dependent on the drug just as we need
faed, several times a day. Cocaine users over a period of time become
dvsfunctional. Marijuana however., does noi induce a physical
dependency and rarely induces a dysfunctional situation. Instead,

most marijuana users enjov its recreational use. They do not $£eel
that it has caused them much harm except vossibly for legal hassles.

T¥ you asked most heroin or cocaine addicts whether they regret
their use, most would answer affirmatively. The same is nat true of
mari iuanrna. Mest peovle who use it feel it has been a positive thing
in their lives. ¥ou can loeck 2 person up and thraw away the keyv,. but
s/he will stilil tell ynu that your law is wrong and that the law

PP

shou!d he changed.

No matter how harsh the laws are you cannot hide the truth that
people enjoy using maviiuana and will risk liberty to indulge in it
The curzent policy does the exackt opposite of its intentions. R
making marijuana hard to get through interdiction or destruction o
plants, the price goes up hecause cf reduced supply. This induee
more people into the trade and at the same time causes a certain
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group nf peovle who are experimenting with drugs *to choose )
expensive substarces such as cocaine, crack or heroin. Certai
members of the committae would aconsider 3+t more Sarious to t
personsg heaalth and well keing if a family member was usineg heroin o
cocaine than ¥ they l1it up an occasional joint. B
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With the civil regulation of mariiuana, use of hard drucs such
as heroin and ancaine would plummet. This has been proven in Belland.
which has deveioped a succassful hard drug-soft drug policy. Members
of the commitiee who say we cannot take the risk should look at the
dismal Zailure of the current regulatory system, which has been in
effect since 1927, 37 vears, most of our lives.

n 1537 there were estimated to be 50,000 marijuana users. Now
imates for regular users run between 25.000,000 - 50,000.000
pecpie. That is an inarease of 50,000 - 100.000%. Criminal regulation
of mariivana, no matiter how harsh or irnapprooriate the penaltges will
net work because a large minoritvy af our citigenry know that

mari juana use is nct very risky to health and is very eniovable.

-aceount during yvour consideration of the Sentencing Guidelines.
toak forward Lo answering any gquestions vou may have when I speak

hefore yvou lat

I hepe vou wili take the information I have provided into
£
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Sincerealy.

Ed Rosgenthal
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