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U.S. DISTRICT JUDGE

412-644-3333 March 10, 1993

Hon. William W. Wilkins, Jr.,
Chairman, U.S. Sentencing Commission
Suite 2-500, South Lobby

One Columbus Circle Northeast
Washington, D.C. 20002-8002

Dear Judge Wilkins::
Re: United States Sentencing Guidelines

I am responding to the invitation of the Sentencing
Commission to comment on the proposed amendments to the
Guidelines and the proposals of various groups. I have served as
a state court trial judge for five years and a federal district
court judge for 15 years in a metropolitan area. Hence, I bring
to my work a fair understandlng of the best and worst of both
criminal justice systems in reviewing the Proposed Guideline
Amendments. In my judgment, the federal sentenc1ng guidelines
are inferior to the state court guidelines in Pennsylvanla, and
therefore I have scanned the Proposed Amendments in-an -attempt to
select the amendments that will 1mprove the federal sentencing-
scheme.

Proposed Guideline Amendment No. 1, Pg. No. 1 should be
adopted as urged by the Practitioners Advisory Group in Option 1
at Pg. 56. Most citizens and virtually every juror would be
shocked to learn that a court is required to include conduct in
the sentencing equation that their representatives have found not
proven by the prosecution. In addition, any exception to a
complete bar.of such evidence strikes most informed observers as
unfair and one-sided. Prior to the guidelines, federal trial
judges did not consider acquitted conduct at the time of
sentencing, and the supporters of the guidelines have failed to

- sustain their burden of proving that § 1B1.3, as constituted, has

had any deterrent effect upon aberrant conduct, or has promoted
uniformity in sentencing.

Proposed Guideline Amendment No. 10, Pg. 20 should be
adopted to promote uniformity of law and 1ntroduce common sense
in a difficult area of sentenc1ng. " The inclusion of unlngestlble
mixtures in the weight of a controlled substance promotes public
cynicism and contempt by the offender It also leads to grossly
dlsproportlonate sentences in certaln cases and therefore
undermines the foundation on which the guidelines are: bottomed.
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3¥?~ Proposed Amendments 29 and 30 (Judicial Conference) are
o

long overdue. The members of the Commission and staff are fond
of stating at various Circuit Judicial Conferences and in other
fora that departures are authorized in appropriate cases under
the guidelines:. The courts of appeals are often blamed by
members of the Commission for being too rigid in interpreting the
departure provisions. The Criminal Law Committee of the Judicial
Conference has now provided the Sentencing Commission with the
opportunity to stand up and be counted on this issue.

Proposed Amendments 31, 32 and 33 (American Bar
Association) are progressive proposals that recognize that
prisons are limited resources that should be reserved for the
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For
many years prior to the guidelines, I kept a record concerning
the number of offenders that violated a probationary sentence.
The number of violators totalled 15% This means that 85% of the
defendants did not violate probation and for these offenders a
non-prison sentence was successful, effective and obviously less
expensive. ‘ "

Proposed Amendments 37 and 38 (Practitioners Advisory
Group) are sensible and deserve adoption. They advance
uniformity of application and fairness for offenders who do not
profit from an offense. This is especially important for non-
violent offenders for whom alternatives to total conflnement may
be entirely appropriate.

Amendment No. 40 (Practitioners Advisory Group) )
correctly captures the disparate impact of the guidelines upon
minorities. The 100 to 1 quantity ratio is irrational and leads
to unfair sentences. Quantity based sentencing involving crack
cocaine produces sentences, in many cases, that are harsh, have
no deterrent impact and are grossly disproportionate. The same
reasoning applies to Amendment No. 50 (Federal Offenders '

Legislative Subccmmittee). Congress cculd not have intended such
results.

Thank you for giving me the opportunity to comment on
the matters pending before the Sentencing Commission.

@rs very truly,

Donald E. Zieglér
ef '
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Judge Billy W. Wilkins, Jr.

Chairman

U. 8. S8entencing Commission

One Columbus Circle, N.E., Ste. 2-500
Washington, D.C. 20002-8002

Re: 1993 Proposed Amendmenps

Dear Chairman Wilkins:

I wish you and the Commission and the Judicial
Working Group a productive March 8th conference.

I submit herewith comments on the proposed
amendments for the 1993 cycle. As always, silence is
ambiguous and may signify one or more of the following:
approval; no opinion; deference to others more
knowledgeable; no experience; no clue. One almost
overriding consideration governs my responses: everyone
complains when changes occur and therefore only
absolutely necessary changes should be made. Those, we
recognize by the vague notion of "consensus," untoward
appellate attention, and by the insights contained in
comments by Sentencing Commission "consumers."

On separate pages, then, numbered to match with
the number of the proposed amendment, I comment where (1)
I cannot restrain myself; (2) where I feel certain that
reasonable minds will differ and I want my vote recorded;
(3) where I feel qualified to take issue with the need

for any change at all; and, (4) where I disagree for
reasons stated.

If any member of the Commission/staff reviewing
these remarks wishes further explanation, please call.

Sincerely, ;

Alicemarie H. Stotler
United States District Judge

714 / 836-2055

FTH 1 1992055
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Amendments 29 and 30

Amendment 29 presents this direct question to the
Sentencing Commission: do you want to be more popular
with the federal judiciary? Then, adopt the proposed
third paragraph for § SH1.1. Do you wish, instead, to
declare a national policy for sentencing offenders and
punishing offenses on an objective basis? Then turn dow
this amendment. o

Unpopular though it is, I decline to endorse the
JCUS Committee’s suggestion. Every Jjudge’s sense of
justice is different and will predictably vary given even
the same case. Every Jjudge notes these "5H" factors
anyway but may or may not let them sway her/him. - When
the factors mount up to that judge’s threshhold, then
that judge is already departing anyway. While I tend to
agree with Judge Becker that perhaps judges erroneously
feel that they are restrained from departing when they
might wish, this amendment does not provide a "remedy."

Amendment 30 should likewise be rejected.

USSC93Amendments
[Rev. 2/27/93) 7
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KENNETH F. IRVINE JR.

February 25, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, D.C. 20002-8002

Dear Sentencing Commission:.

I have reviewed with great interest your 1993 Proposed
Amendments to the Sentencing Guidelines. The opportunity to
express my concerns, on a few of the proposed amendments, is
greatly appreciated. This particular group of amendments addresses
several important areas: :

A. Relevant Conduct: Amendments #1 and 35 propose two
different ways to deal with acquitted conduct. Amendment
#35, option 1, proposes a total ban on the use of
acquitted conduct. I personally favor this approach.
In addition to my personal preference, this is an area
that I have discussed with numerous people. Lawyers and
non-lawyers alike are often shocked when they learn that
conduct,. for which a defendant is acquitted, can still
be used as relevant conduct. It is fundamental to our
system of justice that persons acquitted of criminal
charges are not directly or indirectly punished for that
conduct. :

B. Substantial Assistance: Amendments #24, 31, and 47
suggest several ways to change the current system for
determining when substantial assistance has been
rendered. This is an area which should be decided by the
sentencing court after the government has had an
opportunity to state its position. Without question the
government's position should be given careful
consideration but the ultimate decision should be the
court's. It has been my experience that "substantial
assistance" varies from one U.S. Attorney's Office to the
next and even from one AUSA to the next. Also based on
my experiences the decision not to move for a downward
departure, based on substantial assistance, has
. occasionally been arbitrary.



C. Specific Offender Characteristics: Amendment # 29

3%6 would give the sentencing courts some flexibility in
fashioning an appropriate sentence. While uniformity is
an important objective, it should not be the only
consideration.

D. Sentencing Options; Non-violent, first offenders:
Amendment # 32 would also give sentencing courts more
flexibility. Of the two options suggested in this
amendment, it seems that an additional ground for
departure would be the most effective way to reach this
type of offender.

While many other proposed amendments are equally deserving of
comment, I am going to limit myself to the four listed above. If
the Commission. wishes for any additional input from me I am
‘available at your convenience.

Sincerely yours,

Zoitll7 s

KENNETH F. IRVINE, JR."-




