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United States Sentencing Commission
1331 Pennsylvania Avenue N.W Suite 1400
Washington D.C 20004

Dear Commissioners

This letter concerns Proposed Amendment included in the
Guideline amendments proposed for public comment by the Commission on
December 31 1992 The amendment would prohibit conduct of which the
defendant has been acquitted from being considered as relevant conduct
an application note suggests that such acquitted conduct may in an

exceptional case provide basis for an upward departure

strongly urge the adoption of this amendment It would
eliminate one of the most indefensible features of the current
guideline system feature that has yielded bizarre results and
brought the guideline system into disrepute

For purposes of determining conduct that counts as relevant
conduct the Guidelines currently make no distinction between

uncharged conduct and conduct for which the defendant has been charged
tried and acquitted Both categories of conduct are not only included
as relevant conduct but they both are priced at the same level of

severity

An extraordinary example of the effect of the current practice
is contained ma case recently decided by the Court of Appeals for the
Second Circuit United States Concepcion F.2d 2d Cir Dec
28 1992 One defendant Nelson Frias was charged with two weapons
offenses and narcotics conspiracy offense jury convicted him of

the weapons offenses and acquitted him of the drug conspiracy offense
His guideline range based solely on the conduct of which he was
convicted was 12 to 18 months Because the acquitted conduct was
considered relevant conduct his guideline range was increased to

range of from 210 to 262 months exactly the same range that would have
applied if he had been convicted of the narcotics conspiracy He was
sentenced to 20 years the maximum statutory sentence available for the
two weapons offenses His sentence is thirteen times higher than the
sentence he would have received had he been sentenced in the guideline
range applicable to the conduct of which he was convicted

The Second Circuit felt compelled by the Guidelines and

existing case law to rule the guideline calculation lawful However
the Court also ruled that the circumstances permitted consideration of
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downward departure from the enhanced guideline range that resulted
from the inclusion of acquitted conduct as relevant conduct

Use of acquitted conduct to achieve the same guideline range
that would result if defendant were convicted is serious flaw in

guideline system that endeavors to promote confidence in rational

system of sentencing The Second Circuits permission for departure
downward from the guideline range enhanced by the acquitted conduct is

not an adequate substitute for the proposal in amendment to eliminate

acquitted conduct from relevant conduct while permitting in

exceptional cases an upward departure from the guideline calculated
without regard to the acquitted conduct

Acquitted conduct was recognized as relevant to sentencing in

the pre-Guidelines era on the theory that the jurys acquittal
indicated only that the conduct had not been proven beyond reasonable
doubt whereas the sentencing judge was entitled to find the conduct
established by preponderance of the evidence the standard generally
applicable to aggravating circumstances weighed at sentencing But
courts that had permitted such use of acquitted conduct did so only to
permit sentencing judge to consider acquitted conduct United
States Sweig 454 F.2d 181 184 2d Cir 1972 They did not
contemplate that under guidelines regime an acquittal would subject

defendant to the same severity of punishment as conviction It is

the current inclusion of acquitted conduct as relevant conduct priced
at the same severity as convicted conduct that achieves the Kafkaesque
result illustrated by the case of Nelson Frias

Amendment should be adopted and explicitly made available
retroactively see U.S.S.G 1B1.lO If the Commission is unwilling
at this time to eliminate acquitted conduct from consideration as

relevant conduct as proposed in amendment then the Commission
should consider as an alternate permitting the sentencing judge to
count the acquitted conduct at some reduced level of severity perhaps
between one-third and two-thirds in the judges discretion of the
level appropriate for convicted or uncharged conduct

Amendment probably will apply to only small number of

defendants But its elimination will greatly enhance public confidence
in the Commission

Sincerely

Jon Newman
United States Circuit Judge
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Michael Courlander

Public Information Specialist

United States Sentencing Commission

One Columbus Circle N.E
Suite 2-500

Washington DC 20002-8002

Re Proposed Amendments and 34

Dear Mr Courlander

thank the Sentencing Commission for the opportunity to offer written comments on

the Proposed Amendments to the Federal Sentencing Guidelines dated January 12 1993 My
comments are directed exclusively to Proposed Amendments and 34 both of which concern

the relevant conduct provision of U.S.S.G IBI .3

For the past two years have made close study of the policy issues surrounding

various practices of real-offense sentencing not only within the federal system but in states

across the country The results of that work have recently been published as Sentencing Fads

Travesties of Real-Offense Sentencing 45 Stan Rev 523-73 February 1993 reprint is

enclosed Because the analysis of Sentencing Fads is pertinent to your present deliberations

wanted to make it available to you.1

Proposed Amendment applaud the Commissions proposed amendment to

1B1 .3c that Conduct of which the defendant has been acquitted after trial shall not be

considered under this section number of states bar the use of acquittal conduct at

sentencing even while retaining real-offense orientation to sentencing in other respects See

Siate Marley 364 S.E.2d 133 138-39 N.C 1988 State Cow 530 Aid 775 783-85

N.H 1987 McNew State 391 N.E.2d 607 612 md 1979 Still other states forbid the

consideration of acquittal conduct as part of their general approach of conviction-offense

sentencing See Sentencing Facts 45 Stan Rev at 535-41 surveying the experience of

three state guidelines systems See also id at 552 Among the recommendations in this

article the foremost is the restoration of the legal force of acquittals at sentencing through

prohibition of the consideration of facts embraced in charges for which the defendant has been

acquitted

Also 1989 have served with my father as Co-Reporter to the American Bar

Associations effort to promulgate third edition of its Criininoi Justice Standards for

Sentencing Alternatives and Procedures which were adopted formally by the ABA on

February 1993 This letter however represents my own views and not necessarily those of

the ABA
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in conjunction with the proposed amendment to IBI .3c suggest parallel

amendment within Part Departures -- perhaps in the policy statement of 5K2.0

perhaps in new policy statement -- providing that Conduct of which the defendant has

been acquitted after trial shall not be considered as grounds for departure from the

guidelines recognize that this suggestion conflicts with Proposed Amendment insofar as

the Commission would amend IB1 .3 comment 11 to Provide that acquittal conduct may
provide basis for departure in an exceptional case The Commission proposal to this extent

would permit the result in United States Juarez-Onega 866 F.2d 747 5th Cir 1989 per
curiam and similar cases As outlined in Sentencing Facts 45 Stan Rev at 531-33

550-52 the policies supporting bar on acquittal conduct at sentencing extend equally to

departure and to guideline sentences On this ground would delete the second sentence of

proposed lBl.3 comment 11

Proposed Amendment 34 The Commission has invited comment on further

amendment to lBl .3 as submitted by the American Bar Associations Sentencing Guidelines

Committee the SGC amendment The SOC amendment would restrict the courts
consideration of conduct that is relevant to determining the applicable guideline range

to conduct that is admitted by the defendant in connection with plea of guilty or

nob contendere and/or conduct that constitutes the elements of the offense of which

the defendant was convicted wish to comment in favor of the SOC amendment which

should be adopted in addition to Proposed Amendment

First the SOC amendment would alter the basic operation of lBl .3 changing it from

modified real-offense Provision into modified conviction-offense provision The

policy choices relevant to such decision are complex in Sentencing Facts 45 Stan Rev
at 547-65 have argued that the conviction-offense program is far preferable to the real-

offense alternative do not reproduce that argument here will note however that state

guidelines jurisdictions have been uniform in their endorsement of conviction-offense

sentencing See Michael Tonry Salvaging the Sentencing Guidelines in Seven Easy Steps
Fed Sent Rptr 355 356-57 June 1992 recommending that the federal commission adopt

conviction-offense scheme Sentencing Facts 45 Stan Rev at 535-41

Finally the SOC amendment is consistent with the newly adopted ABA Criminal

Justice Standards Sentencing Alternatives and Procedures 3d ed approved February

1993 The applicable Standard 18-3.6 provides as follows
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Standard 18-3.6 Offense of conviction as basis for sentence

The legislature and the agency performing the intermediate function

the sentencing commissionj should provide that the severity of sentences and the

types of sanctions imposed are to be determined by sentencing courts with

reference to the offense of conviction in light of defined aggravating and

mitigating factors The offense of conviction should be fixed by the charges

proven at trial or established as the factual basis for plea of guilty or nob

contendere Sentence should not be based upon the so-called real offense
where different from the offense of conviction

In conclusion Proposed Amendment represents significant improvement upon

existing law although its reach should be extended to departure sentences Proposed
Amendment 34 is also an important advance and should be adopted in addition to Proposed
Amendment

Sincerely

Kevin Reitz

Associate Professor of Law

V1A FEDERAL EXPRESS

cc Members of the United States Sentencing Commission



PACDL
Pennsylvania Association of Criminal Defense Lawyers

Honorable William Wilkins Jra
Federal Sentencing Commission
One Columbus Circle NaB
Suite 2500
South Lobby
Washington DC 200028002

In Re Proposed Amendments By The
Practitioners Advisory Group

Dear Judge Wilkins

The Board of Directors of the Pennsylvania
Association of Criminal Defense Lawyers wishes to express our

approval of the proposed amendments to the Federal Sentencing
Guidelines as submitted by the Practitioners Advisory Group
As practitioners we experience firsthand the impact of the
Guidelines not only on our clients but on the entire judicial
system

In stating our support we draw particular
attention to the following

Proposed Amendment 35 Treatment of acquitted
conduct under lBl.3 Relevant Conduct PACDL

prefers Option yet recognizes that the majority
of conduct deemed relevant conduct for sentencing
purposes is generally not included in acquitted
counts but is most often uncharged conduct
Further we believe that any conduct used for

sentencing should meet the beyond reasonable
doubt standard and should be submitted to the trier
of fact during trial

Proposed Amendment 36a Rule 11 procedure PACDL

supports the recommendation in this comments It

should also be noted that the Federal Court section
of the Allegheny County Bar Association is

recommending that the local rules for the Western
District of Pennsylvania be amended to require
pretrial conference including the Government

prosecutor the defendant and the probation officer
in order to disclose the facts and circumstances of

the offense and the offender characteristics

applicable to the Sentencing Guideline range
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Proposed Amendment 39 Reduction of offense level for

drug quantity PACDL supports the overall scheme of

this proposed amendment and believes that maximum
offense level of 36 achieves the purpose of the

Sentencing Guidelines system

The proposed amendments by the Practitioners Advisory
Group are definite improvement upon the Federal Sentencing
Guidelines as they presently exist The input of attorneys who
work with the Guidelines on the front line must always be given

high priority PACDL supports the efforts of the Advisory Group

Very sincerely

Caroline Roberto
Board Member and Chair of the

Sentencing Committee

CMRabs



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA

PITTSBURGH PENNSYLVANIA 15219

CHAMBERS OF

DONALD ZIEGLER
U.S DISTRICT JUDGE

472-644-3333
March 10 1993

Hon William Wilkins Jr
Chairman U.S Sentencing Commission
Suite 2-500 South Lobby
One Columbus Circle Northeast
Washington D.C 200028002

Dear Judge Wilkins

Re United States Sentencing Guidelines

am responding to the invitation of the Sentencing
Commission to comment on the proposed amendments to the
Guidelines and the proposals of various groups have served as

state court trial judge for five years and federal district
court judge for 15 years in metropolitan area Hence bring
to my work fair understanding of the best and worst of both
criminal justice systemsin reviewing the Proposed Guideline
Amendments In my judgment the federal sentencing guidelines
are inferior to the state court guidelines in Pennsylvania and
therefore have scanned the Proposed Amendments man -attempt to
select the amendments that will improve the federal sentencing
scheme

Proposed Guideline Amendment No Pg No should be

adopted as urged by the Practitioners Advisory Group in Option
at Pg 56 Most citizens and virtually every juror would be
shocked to learn that court is required to include conduct in

the sentencing equation that their representatives have found not

proven by the prosecution In addition any exception to

complete bar of such evidence strikes most informed observers as
unfair and onesided Prior to the guidelines federal trial

judges did not consider acquitted conduct at the time of

sentencing and the supporters of the guidelines have failed to

sustain their burden of proving that 1B1.3 as constituted has
had any deterrent effect upon aberrant conduct or has promoted
uniformity in sentencing

Proposed Guideline Amendment No 10 Pg 20 should be

adopted to promote uniformity of law and introduce common sense
in difficult area of sentencing The inclusion of uningestible
mixtures in the weight of Æcontroliedsubstance promotes publiô
cynicism and contempt by the offender It also leads to grossly
disproportionate sentences in certain Oases and therefore
undermines the foundation on which the guidelines are bottomed



Proposed Amendments 29 and 30 Judicial Conference are

long overdue The members of the Commission and staff are fond
of stating at various Circuit Judicial Conferences and in other
fora that departures are authorized in appropriate cases under
the guidelines The courts of appeals are often blamed by
members of the Commission for being too rigid in interpreting the

departure provisions The Criminal Law Committee of the Judicial
Conference has now provided the Sentencing Commission with the

opportunity to stand up and be counted on this issue

Proposed Amendments 31 32 and 33 American Bar

Association are progressive proposals that recognize that

prisons are limited resources that should be reserved for the
most serious offenders They also recognize that for many non
violent offenders there are effective alternative sentences For

many years prior to the guidelines kept record concerning
the number of offenders that violated probationary sentence
The number of violators totalled 15% This means that 85% of the
defendants did not violate probation and for these offenders

nonprison sentence was successful effective and obviously less

expensive

Proposed Amendments 37 and 38 Practitioners Advisory
Group are sensible and deserve adoption They advance
uniformity of application and fairness for offenders who do not

profit from an offense This is especially important for non
violent offenders for whom alternatives to total confipement may
be entirely appropriate

Amendment No 40 Practitioners Advisory Group
correctly captures the disparate impact of the guidelines upon
minorities The 100 to quantity ratio is irrational and leads
to unfair sentences Quantity based sentencing involving crack
cocaine produces sentences in many cases that are harsh have
no deterrent impact and are grossly disproportionate The same
reasoning applies to Amendment No 50 Federal Offenders
Legislative Subcommittee Congress could not have intended such
results

Thank you for giving me the opportunity to comment on

the matters pending before the Sentencing Commission

rs very truly

Donald Zieger

ef
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Judge Billy Wilkins Jr
Chairman

Sentencing Commission
One Columbus Circle N.E Ste 2-500

Washington D.C 200028002

Re 1993 Proposed Amendments

Dear Chairman Wilkins

wish you and the Commission and the Judicial

Working Group productive March 8th conference

submit herewith comments on the proposed
amendments for the 1993 cycle As always silence is

ambiguous and may signify one or more of the following
approval no opinion deference to others more

knowledgeable no experience no clue One almost

overriding consideration governs my responses everyone
complains when changes occur and therefore only
absolutely necessary changes should be made Those we
recognize by the vague notion of consensus untoward

appellate attention and by the insights contained in

-comments by Sentencing Commission consumers

On separate pages then numbered to match with
the number of the proposed amendment comment where

cannot restrain myself where feel certain that
reasonable minds will differ and want my vote recorded

where feel qualified to take issue with the need
for any change at all and where disagree for
reasons stated

If any member of the Commission/staff reviewing
these remarks wishes further explanation please call

Alicemarie Stotler
United States District Judge



Amendment

lBl.3 should definitely be adopted

Application Note 11 contains an unnecessary and
undesirable second sentence Absent direction about what
constitutes an exceptional case for purposes of

SlBl.3c this sentence about basis for an upward
departure injects another uncertainty where finally
something in these Guidelines can be declared certain

Ussc9 3Amendments

2/27/93J
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February 25 1993

United States Sentencing Commission
One Columbus Circle N.E
Suite 2-500

Washington D.C 20002-8002

Dear Sentencing Commission

have reviewed with great interest your 1993 Proposed
Amendments to the Sentencing Guidelines The opportunity to

express my concerns on few of the proposed amendments is

greatly appreciated This particular group of amendments addresses
several important areas

Relevant Conduct Amendments and 35 propose two
different ways to deal with acquitted conduct Amendment
35 option proposes total ban on the use of
acquitted conduct personally favor this approach
In addition to my personal preference this is an area
that have discussed with numerous people Lawyers and
non-lawyers alike are often shocked when they learn that
conduct for which defendant is acquitted can still
be used as relevant conduct It is fundamental to our
system of justice that persons acquitted of criminal
charges are not directly or indirectly punished for that
conduct

Substantial Assistance Amendments 24 31 and 47

suggest several ways to change the current system for

determining when substantial assistance has been
rendered This is an area which should be decided by the
sentencing court after the government has had an

opportunity to state its position Without question the
governments position should be given careful
consideration but the ultimate decision should be the
courts It has been my experience that substantial
assistance varies from one U.S AttorneysOffice to the
next and even from one AUSA to the next Also based on
my experiences the decision not to move for downward
departure based on substantial assistance has
occasionally been arbitrary



Specific Offender Characteristics Amendment 29

would give the sentencing courts some flexibility in

fashioning an appropriate sentence While uniformity is

an important objective it should not be the only
consideration

Sentencing Options Non-violent first offenders
Amendment 32 would also give sentencing courts more
flexibility Of the two options suggested in this
amendment it seems that an additional ground for
departure would be the most effective way to reach this
type of offender

While many other proposed amendments are equally deserving of

comment am going to limit myself to the four listed above If

the Commission wishes for any additional input from me am
available at your convenience

Sincerely yours

KENNETH IRVINE JR



746 U.S POST OFFICE

AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET

SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

February 23 1993

Sentencing Commission
One Columbus Circle Suite 2-500
Washington 200028002
Attention Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments have written separate document for each
of the issues on which commented Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which work

Thank you for the opportunity to comment on the proposed
amendments

Sincerely

David Miller Deputy Chief
Probation Officer
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UNITED STATES DISTRICT COURT 5th AND MAIN STREET

SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

DATE February 16 1993

RE Proposed Amendment 11

FROM David Miller Deputy Chief
Probation Officer

TO Sentencing Commission
Public Information

The synopsis of this proposed amendment indicates that snapshot
of the offenders involvement arguably provides more reliable
method of determining culpability strongly disagree with that

theory and with the intent of this proposed amendment

contend that one adverse affect of this proposed amendment is to
create an adaptation to the application and meaning of relevant
conduct as defined in section lBl.3 An exception to how lBl.3 is

applied is foreseen if this amendment is passed This will create
inconsistencies with the application of other guidelineseg 2B1.l
and 2Fl.l to name few

Drug distribution almost by definition is continuous ongoing
crime The overall philosophy of the guidelines appears to be to
sanction without double counting all harms to the victim or
victims of the criminal activity The approach suggested by this
amendment compromises that philosophy deeply

Additionally the proposal will create difficulty for the Court and
probation officer in application and dispute resolution Another
element of factual determination is required and another issue for

potential dispute is raised
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CURE very strongly opposes in an exceptional case
however such conduct may provide basis for an upward
departure amendment to Commentary to 1B1.3

CURE is dedicated to reducing crime through
rehabilitation One of the first steps in this process is the

perception by the person convicted that the system is fair

When the potential is there in the Guidelines to use

acquitted conduct to enhance sentence then believe the

system will be perceived as rigged

In fact in my opinion this proposed amendment goes

against the very spirit of the confirmation hearings of the

first commissioners that were conducted in 1985 by Sen
Charles Mathias the Republican from Maryland

shall never forget Sen Mathias asking the commission-
appointees Rto raise their hands if they had ever spent time

in jail For those who had not he encouraged them to visit
the jails and prisons

By this exercise Sen Mathias was encouraging word
that is almost nonexistent today mercy Sen Mathias was

indirectly telling the Commission that their attitude should
be one of coming down of the side of reducing not enhancing
the sentence whenever appropriate

In the same way encourage you to support the 33

proposed amendments that would reduce drug sentences

especially the one that would .eliminate the weight of the

carrier in LSD cases

In this regard have attached copy of recent
letter that we have received have removed the name since
we are not certain if he wants his name to be known
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