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Attention Public Information

Gentlemen

The U.S Postal Service respectfully submits its comments
on the 1993 proposed guideline amendments As an overview
we disagree with the proposed guidelines on money launder
ing Amepdment 20 and the guideline commentary on public
trust AMendment 23 and request the adoption of the pro
posed amendments submitted by the Postal Service relating
to the theft of mail Amendment 44 and the public trust
enhancement for offenses committed by postal employees
Amendment 46 In addition we strongly urge the Commis
sion to consider the future formulation of multiple
victim adjustment guideline Amendment 45 Our comments
are explained more fully in the following

Proposed Amendment 20 251.1 251.2 We

disagree with the proposed revisions to the

money laundering guideline based on the

statutory purpose of 18 U.S.C 1956 1957
The legislative intent of these statutes is

to create separate crime offense to deter
criminals from attempting to profit from their
illegal activities and to impose higher
penalty for this type of criminal misconduct
To accomplish this the statutes prescribe
criminal penalties separate from and higher
than those of the underlying criminal offense
which gave rise to the monies property or
proceeds involved in the money laundering
This legislative intent would in effect be
vitiated by the revision to the guideline
Because the underlying offense and the money
laundering are two separate crimes we believe
the guidelines should likewise maintain this
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Technical corrections to the proposed amendment
are needed to clarify the application of the

guideline for its purpose The amendment would
read as follows

If the offense involved scheme
to steal multiple pieces of

undelivered United States Mail and
the offense level determined above
is less than level 14 increase to

level 14

Proposed Amendment 45 3A1.4 The Postal
Service remains committed to the principle of

victims rights and supports more guidelines
which emphasize victim impact in the sentencing
process We believe the sentencing level
should reflect the total harm caused by the
defendants criminal misconduct Our proposed
guideline accomplishes this by including
victim-related adjustment based on the number
of victims For example in volume mail theft
crimes and in consumer fraud crimes substan
tial numbers of victims are directly harmed
We believe that the number of victims impacted
by the defendants relevant conduct should
warrant an increase in the offense level
Furthermore we feel such guideline should
be applied to any offense which results in

multiple victims for these reasons

As proposed our amendment would give
two-level increase for crime which results in

two or more victims those crimes affecting
more than 100 victims would be subject to an
additional two-level increase for each 250

victims up to maximum eight-level increase

Because our proposed amendment is Chapter
adjustment it would impact on other offenses

beyond those which are postal related which

requires more comprehensive analysis of

multiple victim crimes Accordingly we urge
the Commission to include the study and
formulation of multiple victim guideline as

priority issue for 1994



Your consideration of these issues is appreciated If
additional information is needed please contact me at
202 2684267

Sincerely

Hunter
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The Honorable William Wilkins Jr Chairman

Members of the U.S Sentencing Commission

United States Sentencing Commission

One Columbus Circle N.E
Suite 2-500 South Lobby

Washington D.C 20002-8002

Dear Chairman Wilkins and Members of the Commission

The Edison Electric Institute EEl is grateful for the opportunity to present

comments to the Commission on the proposed amendments to the sentencing

guidelines.1 EEl is the association of electric companies Its members serve 99

percent of all customers served by the investor-owned segment of the industry

They generate approximately 78 percent of all the electricity in the country and

service 76 percent of all ultimate customers in the nation Its members are

pervasively regulated at the federal and state level in all aspects of their business

These electric utilities range in size from ones employing less than 100 employees

to ones employing more than 10000 employees Our member companies have

real and direct interest in the content of the proposed amendments to the

individual guidelines given enforcement trends toward the prosecution of

corporate managers and supervisors

Amendment No 23 Abuse of Position of Trust

The Commission invites comment on proposed amendment to 3B1.3 Abuse
of Position of Trust or Use of Special Skill.2 The proposed amendment

attempts to reformulate the definition of what constitutes special trust

Sentencing Guidelines for United States Courts Notice 57 Fed Reg

62832 December 31 1992 hereinafter Notice

Amendment No 23 Notice at 62842
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Amendment No 45 Multiple Victims

The United States Postal Service requests that the Commission create in Chapter

Three Part new victim-related general adjustment to take into account

increased harm caused when there is more than one victim.8 The proposed

amendment is as follows

If the offense affected more than one victim increase

the offense level by levels If the offense affected

100 victims or more increase the offense by levels

for every 250 victims

No of victims Increase in offense level

2-99

100-349

350-649

more than 650

The Postal Service specifically recommended that this departure be included as

victim-related adjustment applicable to all offenses involving multiple victims

rather than limited to specific types of offenses.9

First of all courts need to look to the statute and regulations that define the

offense for which defendant is being sentenced to determine whether number

of victims is relevant factor in sentencing If the statute or regulations identify

factors for the court to consider in setting the level of fine or imprisonment for an

offense and do not list number of victims as relevant factor it may not be

appropriate for the court to consider Furthermore even if number of victims is

relevant factor in many cases it will have been addressed by the prosecutor

bringing multiple counts against the defendant For the court to enhance the

defendants sentence based on number of victims in such cases would be to

penalize the defendant twice for the same conduct

Amendment No 45 Notice at 62853

Letter to the Honorable William Wilkins Jr from Chief Postal Inspector

K.J Hunter dated November 27 1992



The Honorable William Wilkins Jr

March 15 1993

Page

In addition EEl is concerned that the proposed amendment would prove too

vague and thus difficult for sentencing courts to apply Specifically the proposed

amendment does not define under what circumstances an affected party would

be deemed victim or the degree to which party would have to be affected in

order to be deemed victim In this regard EEl is particularly concerned about

the impact of the proposed amendment on persons convicted of offenses involving

the environment In such cases more than one individual may be affected by an

offense but this may not correlate to degree of actual harm experienced by any of

those individuals and the effects may be an indirect consequence of the conduct

for which the defendant is being sentenced

Moreover unlike other adjustments in Chapter Part -- vulnerable victims

official victims and restraint of victims -- the proposed amendment deals not with

knowing conduct aimed at particular victims but with possible unforeseen impacts

on unintended victims While such an adjustment may be desirable when applied

to specific offenses particularly offenses intended to affect multiple victims its

application across wide variety of offenses without such constraints would inject

an unacceptable degree of uncertainty into the sentencing process

Therefore EEl recommends that the Commission reject the proposed amendment

as being too broad and ill-defined At minimum the Postal Service should be

required to identilS the types of offenses directly of concern to it in proposing the

amendment and the amendment should be limited to those types of violations

Also even as to those types of violations the Commission needs to provide

guidance about who qualifies as victim Furthermore courts should be

instructed to consider whether number of victims is relevant under the statute

and regulations being enforced jj given the facts of the case including the

number of counts brought by the prosecutor and the defendants state of mind in

committing the offense

Thank you for considering our views on these matters

Very truly yours

Peter Kelsey
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Washington D.C 200028002

Re Comment on Proposed Amendments

To The Honorable United States Sentencing Commission

write to you in as brief form as possible to express my
comments on the proposed amendments in the sentencing guidelines
The fact that am an assistant federal public defender for
approximately 13 years makes me both well informed and biased

source of which am sure you are cognizant

applaud and encourage the thought and effort made to amend the
loss tables and deal with the problem of more than minimal
planning insofar as it has resulted in disparate treatments and
considerable amount of litigation With respect to the additional
issues for comment in this section definitely believe that the
loss tables should have fewer and larger ranges in the lower ends
The loss tables at the higher ends are so large as to be beyond my
experience and have no opinion as to whether they need adjustment

Although more work would need to be done would encourage the
Commission to modify the definition and approach to more than
minimal planning enhancement as opposed to building it into the
loss table or alternatively building it into the loss table
further from the bottom ranges maintaining the lesser enhancement
as long as possible and perhaps adding third and additional level
increase at the far end

With respect to redefining more than minimal planning do have
some suggestions

Build in two level decrease for spur of the moment or

sudden temptation conduct
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Do not provide for multiple victim enhancement until the
number of victims has reached an appreciably large level
i.e 15 or 20 and perhaps make this enhancement an
additional one or two levels at an additionally large
number such as 40 or 50

Require by example truly more than the ordinary conduct
to commit the offense before an enhancement is added
Few if any types of fraud or theft escape the current
definition

The proposal with respect to U.S.S.G 3B1.2 role in the offense
is also an improvement would suggest option one is the most
preferable of the options under Note reading as follows Option

is prefered because it affords the sentencing judge the most

flexibility in determining whether or not to apply the two level

adjustment for minor role and unlike option does not repeat the
Application Note position contained in Note concerning burden of

pursuas ion

The firearms amendments are mostly technical and it would be useful
for the Commission to have period where it does not amend the
firearms guideline do believe that an appropriate
differentiation can be made between different weapons including
weapons that fall within 26 U.S.C 5845 and its various
subdivisions Whether the differentiation should be made by
different offense levels by placement of the sentence within the
guideline range or by Commissionguided departure depends on
the weapon involved It would seem that fully automatic machine

gun is different from sawed-off shotgun which is different from
sawedoff rifle which is different from other weapons such as

tear gas pen guns all of which are prohibited in Title 26

have no great critism of the proposed amendment 3Bl.3 abuse of

position of special trust or use of special skill However
perhaps the time has come to separate these two concepts into

separate adjustment sections It would seem to me be best to leave

special trust as Chapter adjustment with appropriate
illustrations in the application notes rather than adding it as

specific offense characteristic in hit or miss fashion to various
guidelines relating to fraud or embezzlement or in general to the
embezzlement guideline Certainly the proposed amendment is

superior to the additional issue for comment particularly as it

relates to deleting the example regarding ordinary bank tellers

The proposal relating to 511.1 issue 24 will apply to very few
cases if it is intended to exclude crimes of violence where that

concept includes drug offenses It also has limited usefulness
because of the exclusion of anyone who is not first offender
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At least it should include all category offenders and perhaps all

category and category II offenders The injustice which it is

intended to address is not related or necessarily related to

whether the defendant is category or category VI but the
proposal is at least some improvement over the current requirement
for government motion

should add with respect to 5K that have as have other
attorneys experienced cases in which this proposed amendment could
well have made difference

With respect to the proposal number 25 relating to 631.2 the idea
is commendable Perhaps stronger word than encourages should
be utilized would suggest policy statement that requires the
government to make such the disclosures at either option point and
provides as ground for downward departure the intentional failure
of the government to do so Experiences has taught that toothless
platitudes rarely modify prosecutorial behavior in an adversary
system

The Commission should act on issue for comment number 40 relating
to the mandatory minimum and distinction between cocaine and
cocaine base Significant support exists not only from the
interjection of the Commissions expertise but also other sectors
of the criminal justice system for the elimination of this
distinction

Proposed numbers 44 45 and 46 are all poor ideas poor policy and
should not result in favorable action They would increase
unwarranted disparities and would not further the purposes of

sentencing indicated by Congress

Proposal number 57 submitted by the Department of Justice should
not be acted upon It is an attempt to accomplish exactly the

opposite of what it purports to do The Department of Justice
obviously intends to utilize its proposed amendment if it becomes
the guideline as the Commissions position which ought to be
followed by the Courts in prohibiting attacks on prior convictions
It is my understanding that the Commission wishes to take no

position and allow the courts to develop their own procedures If

the Commission does intend to take position on this procedural
question it should study the matter invite additional comment
and it is hoped ultimately recommended that the courts permit
collateral attacks on prior convictions utilized to enhance
sentences
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had promised to make this letter brief There are many other
things could or should say but will not will say that the
last two cycles of amendments have been encouraging insofar as they
have addressed problems of harshness and not simply been fixes of

guidelines which appear to be too low to some other components of
the criminal justice system

Sincer3c2
SCOTT TILSEN
Assistant Federal Defender

SFT/tmw


