
U.S Department of Justice

Drug Enforcement Administration

Washingion D.C 20537

Honorable William Wilkins Jr
Chairman
United States Sentencing Commission

Washington D.C 200028002

Dear Judge Wilkins

We have reviewed paragraph number 10 of the proposed
amendments to the Sentencing Guidelines That paragraph would
amend the guidelines so as to exclude the amount of any
uningestible uninarketable portions of drug mixtures

As the head of the Office of Forensic Sciences of the Drug
Enforcement Administration DEA wish to express particular
concern that we have about the ability of DEA laboratories to

conduct procedures which may be expected as result of this

amendment Please note that this letter concerns only the

ability of DEA to separate the relevant parts of controlled
substance mixtures from the excluded part pursuant to the

proposed amendment We have expressed certain other concerns
about this proposed amendment to the Criminal Division of the

Department of Justice and we understand that they will
communicate them to you

It is often not possible for DEA chemists to extract all of

the controlled substances from mixture such as suitcase
or statue that has been saturated with or bonded to the

controlled substance Our chemists must work within reasonable

safety and health standards which do not permit them to utilize
methods of extraction that may be utilized by those trafficking
in illegal controlled substances Such extractions will often
necessitate for example the use of such large amounts of

solvents as to pose substantial health risk to the chemist

Our chemists will be able to identify the nature of the
controlled substances present and will often be able to make

reasonably accurate extrapolations or estimates of the likely
amount of the controlled substances in the particular item
am informed by our Office of Chief Counsel that such evidence is

often considered sufficient for purposes of sentencing See
e.g United States Uwaeme 975 F.2d 1016 Ith Cir l9T
United States Clonts 966 F.2d 1366 10th Cir 1992
United States Hilton 894 F.2d 485 1st Cir 1990 However
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am concerned that the implication of this proposed amendment is

that such separation of all of the controlled substances from
the excluded part will usually or always be possible Therefore
it is our request that you acknowledge this problem in the

commentary to the amended paragraph and explicitly refer to the

possible necessity to rely upon reasonably supportable estimates
of the amount of the controlled substances present in such
uningestible unmarketable mixtures

Thank you very much for your consideration of our comments
on this matter Please do not hesitate to contact us if we can

provide any further information

Sincerely

Aaroer
III

Deputy Assistant Administrator
Office of Forensic Sciences
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March 15 1993

BY FAX

The United States Sentencing Commission
One Columbus Circle
Suite 2500
Washington.D.C 200028002

ATTif Public Information

Dear Commissioners

am writing to implore you to correct the terribly unfair
and indeed cruel LSD guidelines that require the weight of the
carrier medium to be weighed in the determination of the offense
level for LSD offenses The weight of the paper cardboard or

sugar cUbe obviously has nothing to do with the culpability of the
defendant or more importantly the weight of the LSD involved in
the crime

have witnessed the harsh results of this ridiculous offense
level methodology firstband One of my clients single mother
of two adolescent children is currently serving 24 year
sentence She has no prior record She is not drug kingpin and
has never hurt anybody to my knowledge Yet under the Draconian
LSD guidelines her cftildren will be about 30 years old before she
sees them outside of prison walls. have enclosed copy of the

Eighth Circuits decision affirming her conviction and sentence
urge your particular attention to the dissents discussion of

the sentence or just one illustration of how ridiculous the bases
for LSD sentencing ôan be

Wouldnt simple rule to just include the amount of pure LSD
make sense

Sincerely

BARRY PORTMAR
Federal Public Defender

cR
BRIAN BERSON
Assistant Federal Public Defender

BPBpt
Enclosure



United States Court of Appeals

FOR THE EIGH lu CIRCUIT

No. 913205N1

United States of America

Appellee
Appeal ro the United States
District Court for the
Northern District of Iowa

Nancy Irene Hartz
a/ic/a Nancy Lewo

Appellant

Submitted February 12 1992

Filed May 18 1992

Before MACILL Circuit Judge HEAMZY Senior Circuit Judge and
LARSON Senior District Judge.

MACILL Circuit Judge

Nancy Irene Hartz appeals her conviction and sentence for

distributing LSD Hartz alleges the district courtr erred in

refusing to allow her to admit California court document into

evidence to impeach key goverzaent witness Hartz also contests

The district courts sentence claiming .th computation of the

amount of LSD involved was erroneous we affirn

flEE HONORABLE EARL LaRSON Senior United States
District Judge for the District of Minnesota sitting by
designation

1The Honorable David It Hansen was United States District
Judge for the Northern District of Iowa at the tine judgment was
entered He was appointed to the United States Court of Appeals
for the Eighth Circuit on November 18 1991

EXHIBIT



ostal inspectors executed search warrant on June 26 1990
and opened first-class letter addressed to Paul Richard Srjth in

Charles City Iowa The letter mailed from Oakland California
contained 500 dosage units of LSD on blotter paper smith was
arrested and agreed to cooperate in the ongoing investigation

smith acting wit1 federal authbrities in Iowa twice wrote to

Hart.z in Oakland requesting to purchase LSD On both occasions
Smith received the requested XIS blotter sheets in return

Hartz was arrested and charged with three counts ot

distributing LSD three counts of using the United States sails to

distribute 1150 and one count of conspiracy to distribute LtD

jury convicted Hartz on all counts The district court attributed

187.9 grauis of LSD to Hartz for an offence level of 36 The court

found that jartz was the manager of criirdnal enterprise involving

more than five persons and increased Hartz offense level by three

to 39 The judge also denied twolevel reduction for acceptance

of responsibility This put the total offense level at 39 With

crininal history in category Hartz had sentencing range of

262 to 327 months The district court sentenced her to 288 months

in prison and five years of supervised release

Lzzpeacbmftnt of Smith

During Smiths testimony Hartz attorney crossexamined Smith

about the plea agreement Smith had reached with federal

prosecutors Hartz also sought to introduce evidence of two prior

guilty pleas Smith had entered in California and Utah Hartz

2The two documents included the certified record of an

unrelated 1987 criminal case from California In that case Smith

pleaded guilty to two drug possessiofl misdemeanors while two felony

drug charges were disnissed The other document laid out smith

guilty plea to Utah felony which resulted in other related

charges being dropped

2---
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contended the documents would show Smith knowledge of hew
cooperating with authorities could aid Smith in his own crimjnai
case

The district court allowed qlaestioning about the prior pleas
to the extent they demonstrated Smiths knowledge of the benerjt
of plea agreements and his concomitant incentive to aid
prosecutors Smith admitted in testimony that he had been charged
with drug crimes in California but he denied that he received
reduction in charges Smith testified outside the jurys presence
that be never entered plea agreement in California but aerajy
pleaded guilty to two misdemeanors Tbs district court susaSaM
the governments objection to the introduction of the Cmlifornja

plea document The court found that since the California plea
reautred no cooperation or testimony from Smith it gtve Smith no

incentive to cooperate with prosecutors and had no bearing on

Smiths potential bias or prejudice Therefore the California

document was excluaed under Rule 608 of the Federal Rifles of

Evidence which precludes the use of extrinsic evidence to prove

specific instances of con4uct to attack the witness credibility

On appeal Hartz asserts the district court erred in refusing to

allow introduction of the California document to impeach smith

Rule 608 gives the court discretion to allow questioning

during cross-examination on specific bad acts not resulting th the

conviction for felony if those acts concern the witness

credibility- United states Tastins 577 F.2d 38 4041 8th

Cir- 1978 The rule however forbids the .usç of extrinsic

evidence to prdve that the specific bad atte occurred Fed It

Evid 608b ate purpose of barring extrinsic evidence is to

avoid holding mini-trials on peripherally related or irrelevant

matters Carter ffewitt 617 F.2d 961 971 3d Cm 1980

citing 3A Wia-more on Evidence 979 at 82627 Chadbourn rev- ed

1970 The introduction of extrinsic evidence to attack

credibility to the extent it is ever admissIble is subject to the

-.3
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discretion of the trial judge ite4tts CaoQzzi 883 F.2d

608 615 8th Cir 1989 cert denied 495 U.S 918 1990

The district court allowed Martz to cross-examine Smith about

prior guilty picas he had nade and whether he had come to realize

the benefits of cutting deals with prosecutors in the past But

in conducting tb questioning Martz was required to Wtake his

capozzia83 P.2d at 615 HCCOZInICIC og Evidence 42 at

92 3d ed 1984 While documents may be athnissible on crcss
exanination to prove material fact Uriite States Onage 589

F.2d 799 80102 5th Cir 1579 or bias United States

609 F.2d 36 46 2d Cir 1979 cert.w3sd 445 U.S 905 1980
they are not aiim cnibie under Rule 608 nraly to show witness

general character for truthfulness or untruthfulness inited

ptes_y Whi1iea4 618 F.2d 523 529 4th dr 1980 ames 609

2d at 46 The credibility detertnation pertinent to the Hartz

trial concerned whether Smith would lie in his testimony against

Hartz to receive favorable treatment from prosecutors The issue

was not whether Smith in fact received reduced sentence in

California for pleading guilty to two misdemeanors or whenrier the

charges were merely dropped by prosecutors on account of lack of

evidence crowded court dockets or other unrelated reasons

Martz attorney argued to the district court that afficient

recod has been made at least to establish questietn for the jury

at least as to whether or not plea bargain was entered3nto and

whether or not the defendant received the benefit of the bargain

Tr at 192 th is argument represents exactly the type of mini

trial over collateral matter that Rule 608b forbids

Hartz relies on Carter 617 F-2d 961 for the proposition that

locunents admitted as evidence during crossexamination of the

witness do not violate Rule 608 Carters holding was much

-.4
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.narrower In rter3 the Third Circuit admitted the letter ir

question only after the witness admitted its authenticity The
courf sDecfica11y held that extrinsic evidence could not be
admitted after tzitness denied charge

refutation of the witnesss denial were permitted
through extrinsic evidence cnese collateral matt
would assume prominence at trial out of proportion to
their significance In such cases then extrinsic
evidence may not be used to refute the denial even if
this evidence might be obtained from the very witness
sought to be 5npeached

Carter 617 F..2d at 97O Therefore the district court did net

abuse its discretion in refusing to admit the California plea
document into evidence

Sentence

Hartz contests her sentence based on the district courts

computation of the total weight of the LSD involved Hartz

contends the district court should have compiled the total weight

by using the Typical Weight Per Unit Table contained in application

note 11 of tLS.SG ZD1.l Utilizing this table Hartz argues

would have resulted in an offense -level of 28 rather- thaiv 36.-

The district court attributed 33800 dosage units ofLSD to

Martz and that figure is not contested on this appeal In

computing the total weight the district court correctly included

the weight of the drug-laced blotter paper Chanman UnItç4

States 111 Ct 1919 1922 1991 United States bishop 894

3m cte prison inmate sued prison officials in 1983

action stenthg from an alleged beating On cross-examination of

the plaintiff defense attorneys introduced letter written by the

plaintiff they allege outlined .schene to encourage inmates to

file false brutality charges against prison officials Carter 617

F.2d at 96465-
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.2d 981 985 8th Cir ce dsnied ill Ct 106 1993
The court however noted that blotters that were tested contained

varying weights ranging from .00692 grams per dose to .0055 gram
per dose The actual weight of only 1800 of the dosage units was

known Applying the rule of lenity the district court attributed

the lightest known weight to all dosage units and arrived at

total of 185.9 grams 33800 doses times .0055 grams The court

added to that figure two liquid grams of LSD that were not applied
to blotter paper but were attributed to Hartz The resulting

total was 187-9 grams

Hartz argues that the district court should have applied the

weight listed in the Typical Weight Per Unit Table contained in
application note 13 01 U.S.S..G 211.1 Pb1s table reveals per
unit weight for LW of .05 milligrams and would result in total

weight of 1.69 grams for the 33800 doses Adding in the two grams

of liquid LW and the fl grams of LW listed in the indictment

would total 14.69 grams of LW This computation would have given

Hartz base offense level of 28

The district courts determination that extrapolating the

lightest-known unit across the dosage units is more reliable

estimate than using the Typical Weight Per Unit T.able was not

erroneous application note to CLS.S.G 211.1 itseLf notes

its inaccuracy and cautions that it should only be used wh.n more

reliable estimate of weight is unavailable

If the number of doses pills or capsules but not the

weight of the controlled substance is known multiply the

numbdr of doses pills or capsules by the tyjncal weight

per dose in the table below to estimate the total weight
of the controlled substance Do not use this table

The district court rejected the government argument that

blotter paper weight should be added to the two grams of liquid LW
merely because Hartz pattern was always to sell LW on blotter

paper
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if any more reliable estiiuatçpf the total wei9ht is
avancsJa case-scsfic information

The note provides further that the table does not include the
weight of the carrying mechanism

For controlled substances marked with an asteric
LSDJ the weight per unit shown is the weight

of the actual controlled substance and nqt ggrafly tbe
jgJ of the athcturt MJ2atn copaizi.n the

corjtrjj.c2 snrnca Therefore use or this tacit
provides very conservative estimate of the total
weight

U.S.S.G 2D1.1 comment n.l1 Since all of these doses were
on blotter paper the weight of the blotter paper and the LW
obviously provides more reliable estimate than the naked drug

itself

In Bishop 894 F.2d at 987 we upheld the estimate of total

amount of LSD based on the district courts extrapolating the

lightest known weight over the total number of dosage units

including those that were uzirecovered Hartz atte.mpts to

distinguish flshgp by arguing that the sample of blotter paper

tested in her case did not constitute representative sample

tlnhike Bishop- the blotter paper in this case .did not come- from the

same source at the same time Nevertheless the district court

found that there was adequate casespecific information to estimate

the total weight by extrapolating the lightest known weight over

all the doses

Random testing of drugs may be sufficient tor sentencing

purposes pgted Stttes Johnson 944 F.2d 396 40405 8th

Circer depid 112 Ct 646 1991 In Johnson this court

refused to adopt the requirement that representative sample of

drugs from each independent source be tested $ee also tin ited

StatEs Follett 905 F.2d 195 19697 8th Cir 1990 estimate

7--
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or drug weight permissible in plea agreement although rio LSD

blotters wefe zecovered and weighed cert- denied 111 Ct 2796

1991

while there may arise situations where- sample is too small

pr too arbitrary to extrapolate fairly over large number of

dosage units that come from disparate sources this is not such

case. First all of the dosage units cane from Martz Hartz bare

assertion that some of the blotter sheets may have been prepared

by someone else is not enough to discredit the finding that the

dosage units all were distributed by Maxtz consisted of LSDlac.d
blotter paper and were similar in appearance Second in Order

to reduce her offense level even one step to 34 Nartz would have

to show that the average weight of the dosage units weighed about

half of the lightest known dosage unit .0029 compared to -0055
See U.S.S.G 2D1.1c ma evidence does not 3how that such

wide variance is possible since the known weights were clustered

at 0055 to 00692 Moreover cursory review of LSD blotter

weights from other cases reveals that 0055 rests at the botton of

the logical range 2omnare United States Harshafl 902 2d

1312 1316 7th Cir 1990 en banc perdose weights of .0057

grams and .00964 grams ffd sub non çhanman v. United states

111 Ct. 19t9 1991 United States BishOp 704 .FSupp S10

N.D Iowa 1989 per-dose weight of .0075 grains aftLd 294 F.2d

981 8th Circert denied in Ct 106 1990 United States

Andress 943 F.2d 622 6121 Cir 1991 per-dose weight of .0065

grams cert denied 112 Ct 1192 1992 United States

Leazenby 937 F.2d 496 10th Cir 1991 per-dose weight af 0060

grams United States tarn 904 F.2d 562 10th Cir 1990

perdose weight of oo6l.gra cert denied 111 Ct 2800

1991 United States Elrod 898 F.2d 60 6th Cir perdose

weight of .0055 gramscrt deniQd 111 Ct 104 1990 United

$tates cr Rose 821 F.2d 386 7th Cir 1989 perdose weight of

..0154 grams United States it. DiMeQ 753 Supp 23 Me 1990

perdose weight of .0069 grams afftd without oninion 94F.2d
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880 1st Cir 1991 Therefore we find that the district coufl
did not err In_determining that extracolating the lightest known
weight over all the dosage units was more reliable estimate than
using the bare drug weight found in the table

tIe

We find that the district court did not abuse its discretion
in refusing to admit extrinsic evidence to impugn witness
credibility. Further we find that the district court properly
calculated Martz sentence The decision below therefore is

affirmed

EEMThY Senior Circuit 3ndge dissenting.

in my view Nancy Hartz should have been pentitted to

introduce into evidence two documents which established that the

government informant was lying when he testified that he had not

entered into plea agreements in state courts in California and

Utah With respect to drug related offenses in those states the

exhibits were not offered to prove that Smith had prior drug

convictions but rather to attack his crethility. Smiths

credihility was crucial his testimony was essential to Hartzs

conviction The admission of these documents could have been

accomplished quickly and it would not have given rise to ari p4

trial

Although the Carter case veil supports kTartzs pagiti-on the

4zjoritydistinguishes carter on the grounds that the document in

that case was admitted only after the witness admitted its

authenticity Eere however the trial court did not ever question

Smith as to the authenticity of the plea agreement If faced with

questioning about the previous plea agreements Smith may well have

backed oft his previous statements and his credibility would have

been damaged



also believe that the Majority errs in aftining the

senteflee This court over dissent recently held en banc that

we must follow policy statements and comnentary to bring about

consistency in sentencing United States v. Kellev- 956 P.2d 74s
756 8th Cit 1992 en banc One would think that we would be

bound by that decision where the policy statement or commentary

requires shorter sentence as well as where it requires longer

sentence

But apparently this is not to be the case even though the

application note here is clear and precise lf the ranber of doses

but not the weight of the controlled substance is known
multiply the number of doses by the typical weight per dose

in the table below to estimate the total weight of the controlled

substance ILSIS.G 2D1.l Application Note fl The weight

of each dose was not known thus the table bad to be used

Unlike the majority do not believe extrapolation would be

proper in this case Unlike the situation in IhQ the blotter

paper here did not come from the sane source at the same time

United States Bishop 894 fl2d 931 987 8th dr 1990
Moreover the amount of blotter paper weighed was small fraction

approximately five percent of the total amount attributed to

Hartz Under these circumstances the dIstrict court did not have

enough casespecific information from which to make more

reliable estimate of the total weight V.5.9G 201..1

Application Note 11 Compare Unitet States $abazz 933 P.2d

1029 1034 DC Cir l99l use of table in Note 11 not required

where defendant conceded estimated weight of dilandid pills was

accurate end where estimated weight was supported by data from

Physicians Desk Reference the manufacturer and the DEaJ

The majority opinion buttresses the district courts findings

by favorably comparing the district courts calculation of the

10



average weight per dose of the dosage unit .0055 grams to IfiSD

blotter weightt.sat fort in reported cases from other circuits.

antat 8-9 Although the majcritys review is interesting
do not see hoc findings of tact from other cases can constitute

casespecific evidence to support the distrIct courts findings

of tact in this case

The majority also reports that wide variance in blotter

paper weights would not be possible in this case because the known

weights were clustered at .0055 to .00692 See nte at With

all due respect think this reasoning is circular because only

three anples were taken there is no way to know whether there was

wide variance between blotter paper weights yet the IA mited

sample is used as proof that there was not wide variance in

weights Moreover there wide variance between even the

three samples the heaviest sample was almost twentyfive percent

heavier than the lightest sample

While it would have taken short time to accurately determine
cx

the weight per dose the government dad not make this effort

Thus the court was obligated to follow the table.

true copy.

Attest

CLERIC COURT OF APPE7.LS EIGHTH CIRCUIT

11
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VIA FAX 202 Z7_345Z9

United States Sentencing Commission
Columbus Circle N.E

Suite 2500
Washington D.C 200028002
ATTN Public Information

To Honorable Sentencing Commission

an active criminal defense lawyer and am writing to
comment on two of the most serious areas of abuse that have

personally witnessed in my law practice

AMENDMENT 119 2Q pg 25 Money Laundering Chapter Two
Part Consolidate Sections 251.1 and 2S1.2 in Sections 251.4
and 2si.4 Ties offense level closer to seriousness of offenses

In the area of white collar crime this area of the guidelines
is the one most frequently abused by prosecutors In plea
bargaining negotiations we are frequently told if you dont plead
to the mail fraud then we will charge him with money laundering
It is very unfair when someone can get to 10 months for mail
fraud scheme and then 40-something months for depositing the check
that was the object of the mail fraud In the first place it does
not make good sense and in the second place it is very unfair
advantage for the Government Further it does not in any way mete
out fair punishment

It is v.ry simply an arrow that should be removed from the
Govertment quiver

AMENDMENT NO 41 pg 63 100 to Ratio of Crack vs
Powder Cocaine There is in fact little scientific support for the
100 to Ratio and unquestionably black persons are impacted by
his very unfair requirement proved in the case of United

Stpte it Hutchinson in the United States District Court for the
Western District of Oklahoma Case No CR-92-31-T that of all



t_J COYLE INC

United States- Sentencing Connuission

March 15 1993

Page

crack cases since the guidelines November 1987 in the Western
District 94.39% of the defendants were black

The enormous disparity in sentences and the unduly harsh
requirements of the guidelines have resulted in the life
imprisonment of many persons who deserve substantially shorter
sentence This should be done iinwediately and retroactively

Thank you for the opportunity to comment on the guidelines

pec ly yours

Co In

3WC/as
L-JW.SC

TOTAL P.03
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Pennsylvania Association of Criminal Defense Lawyers NACDL Affiliate

Honorable William Wilkins Jr
Federal Sentencing Commission
One Columbus Circle N.E
Suite 2500
South Lobby
Washington DC 200028002

In Re Proposed Amendments By The
Practitioners Advisory Group

Dear Judge Wilkins

The Board of Directors of the Pennsylvania
Association of Criminal Defense Lawyers wishes to express our

approval of the proposed amendments to the Federal Sentencing
Guidelines as submitted by the Practitioners Advisory Group
As practitioners we experience firsthand the impact of the
Guidelines not only on our clients but on the entire judicial
system

In stating our support we draw particular
attention to the following

Proposed Amendment 35 Treatment of acquitted
conduct under 181.3 Relevant Conduct PACDL

prefers Option yet recognizes that the majority
of conduct deemed relevant conduct for sentencing
purposes is generally not included in acquitted
counts but is most often uncharged conduct
Further we believe that any conduct used for

sentencing should meet the beyond reasonable
doubt standard and should be submitted to the trier
of fact during trial

Proposed Amendment 36 Rule 11 procedure PACDL

supports the recommendation in this comments It

should also be noted that the Federal Court section
of the Allegheny County Bar Association is

recommending that the local rules for the Western
District of Pennsylvania be amended to require
pretrial conference including the Government

prosecutor the defendant and the probation officer
in order to disclose the facts and circumstances of

the offense and the offender characteristics

applicable to the Sentencing Guideline range

March 12 1993
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Hohorable Williams Wilkins Jr
March 12 t-993r

Page Two

Proposed Amendment 39 Reduction of offense level for

drug quantity PACDL supports the overall scheme of

this proposed amendment and believes that maximum
offense level of 36 achieves the purpose of the

Sentencing Guidelines system

The proposed amendments by the Practitioners Advisory
Group are definite improvement upon the Federal Sentencing
Guidelines as they presently exist The input of attorneys who

work with the Guidelines on the front line must always be given

high priority PACDL supports the efforts of the Advisory Group

Very sincerely

Caroline Roberto
Board Member and Chair of the
Sentencing Committee

CMR abs



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA

PITTSBURGH PENNSYLVANIA 15219

CHAMBERS OF

tONALD ZIEGLER
U.S DISTRICT JUDGE

412-644-3333
March 10 1993

Hon William Wilkins Jr
Chairman U.S Sentencing Commission
Suite 2-500 South Lobby
One Columbus Circle Northeast

Washington D.C 200028002

Dear Judge Wilkins

Re United States Sentencing Guidelines

am responding to the invitation of the Sentencing
Commission to comment on the proposed amendments to the
Guidelines and the proposals of various groups have served as

state court trial judge for five years and federal district
court judge for 15 years in metropolitan area Hence bring
to my work fair understanding of the best and worst of both
criminal justice systemsin reviewing the Propothed Guideline
Amendments In my judgment the federal sentencing guidelines
are inferior to the state court guidelines in Pennsylvania and
therefore have scanned the Proposed Amendments inàn -attempt to
select the amendments that will improve the federal sexitencing
scheme

Proposed Guideline Amendment No Pg No should be

adopted as urged by the Practitioners Advisory Group in Option
4er at Pg 56 Most citizens and virtually every juror would be

shocked to learn that court is required to include conduct in

the sentencing equation that their representatives have found not

proven by the prosecution In addition any exception to

complete bar of such evidence strikes most informed observers as
unfair and onesided Prior to the guidelines federal trial

judges did not consider acquitted conduct at the time of
sentencing and the supporters of the guidelines have failed to
sustain their burden of proving that lBl.3 as constituted has
had any deterrent effect upon aberrant conduct or has promoted
uniformity in sentencing

Proposed Guideline Amendment No 10 Pg 20 should be
adopted to promote uniformity of law and introduce common sense
in difficult area of sentencing The inclusion of uningestible
mixtures in the weight of äcontrolied sUbstance promotes publi
cynicisth and contempt by the of fende It also leads to grossly
disproportionate sentences in certain ases and therefore
undermines the foundation on which the guidelines a-e bottomed



Proposed Amendments 29 and 30 Judicial Conference are
long overdue The members of the Commission and staff are fond
of stating at various Circuit Judicial Conferences and in other
fora that departures are authorized in appropriate cases under
the guidelines The courts of appeals are often blamed by
members of the Commission for being too rigid in interpreting the
departure provisions The Criminal Law Committee of the Judicial
Conference has now provided the Sentencing Commission with the

opportunity to stand up and be counted on this issue

Proposed Amendments 31 32 and 33 American Bar
Association are progressive proposals that recognize that

prisons are limited resources that should be reserved for the
most serious offenders They also recognize that for many non
violent offenders there are effective alternative sentences For
many years prior to the guidelines kept record concerning
the number of offenders that violated probationary sentence
The number of violators totalled 15% This means that 85% of the
defendants did not violate probation and for these offenders
nonprison sentence was successful effective and obviously less

expensive

Proposed Amendments 37 and 38 Practitioners Advisory
Group are sensible and deserve adoption They advance

uniformity of application and fairness for offenders who do not

profit from an offense This is especially important for non
violent offenders for whom alternatives to total confipement may
be entirely appropriate

Amendment No 40 Practitioners Advisory Group
correctly captures the disparate impact of the guidelines upon
minorities The 100 to quantity ratio is irrational and leads
to unfair sentences Quantity based sentencing involving crack
cocaine produces sentences in many cases that are harsh have
no deterrent impact and are grossly disproportionate The same

reasoning applies to Amendment No 50 Federal Offenders

Legislative Subccmitittee Congress could not have intended such
results

Thank you for giving me the opportunity to comment on
the matters pending before the Sentencing Commission

rs very trulyca
Donald Zieg1er

ef



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

CHAMBERS OF

HAROLD VIETOR

DISTRICT JUDGE

CoURT HOUSE

DES MOINES IOWA $0309
February 1993

United States Sentencing Commission
One Coldmbus Circle N.E
Suite 2-500 South Lobby
Washington D.C 200028002

Attention Public Information

This letter sets forth some comments have concerning
proposed guideline amendments may supplement these comments
with later letter after have had an opportunity to examine
the proposed guidelines amendments in greater detail

By and large the proposed amendments look good to me
strongly favor proposed amendments 10 ii 12 23 and 25

In respect to 13 issue for comment believe that section
201.1 should be amended to reduce the amount of drugs for which
the defendant should be held responsible to the amount that the

negotiated payment would fetch on the actual market

ln respect to 24 issue for comment believe that the

court should have downward departure power for substantial

assistance without government motion when the defendant is

first offender and the offense involves no violence Indeed
would prefer an even broader power

In respect to 40 issue for comment believe the

Ccmission should osk Ccnrass to aliminazc ohs 100 to rotir
for powder and crack cocaine The Draconian sentences required
for crack offenders are unconscionable

In respect to 66 issue for comment strongly oppose
level enhancement for felonies committed by member of on

behalf of or in association with criminal gang because
believe that such guideline would be difficult to apply would
bonier on guilt by association and would tend to infringe or

constitutional rights of free expression and association It

wofld work far more mischief than good fear

Sincerely

Harold Lb istor
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United States Sentencing Commission March 10 1993
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Washington DC 200028002

Attention Public Information

To Whom ft May Concern

wish to express my full support for proposed amendment 50 to

the Federal Sentencing Guidelines for 1993 which reads as follows
SIn determining the weight of LSD use the actual weight of the

LSD itself The weight of any carrier medium e.g blotter paper
is not to be counted

urge you to specify that it be fully retroactive and that you
submit it to the Congress on or before May 1993 There are

approximately 2000 individuals incarcerated in the federal system
to date the majority of which are firsttime nonviolent

offenders who have already been unjustly sentenced to outrageous
amounts of time in LSD offenses for the sheer aeight of carrier

mediums

Also wish to state my support for the Edwards Bill The Sentencing

Uniformity Act of 1993 Please work to repeal the mandatory minimum

sentencing law and restore sentencing justice to all

Thank you

Sir1cerely

William Mans au D.Min

Chairperson CURE-NH

WJM

.ev
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CURE very strongly opposes in an exceptional case
however such conduct may provide basis for an upward
departuret amendment to Commentary to 1B1.3

CURE is dedicated to reducing crime through
rehabilitation One of the first steps in this process is the

perception by the person convicted that the systemt is fair

When the potential is there in the Guidelines to use

acquitted conduct to enhance sentence then believe the

system will be perceived as riggedtm

In fact in my opinion this proposed amendment goes

against the very spirit of the confirmation hearings of the

first commissioners that were conducted in 1985 by Sen
Charles Mathias the Republican from Maryland

shall never forget Sen Mathias asking the commission-

appointees to raise their hands if they had ever spent time

in jail For those who had not he encouraged them to visit
the jails and prisons

By this exercise Sen Mathias was encouraging word
that is almost nonexistent today mercytt Sen Mathias was

indirectly telling the Commission that their attitude should
be one of coming down of the side of reducing not enhancing
the sentence whenever appropriate

In the same way encourage you to support the 33

proposed amendments that would reduce drug sentences

Jespecially the one that would .eliminate the weight of the

carrier in LSD cases

In this regard have attached copy of recent
letter that we have received have removed the name since
we are not certain if he wants his name to be known



......Monday March 1st 1993

Greetings yam F.C.I Danbury am currentlyserving 128 month
sentence without parole for conspiracy to distribute 150 have
no history of violence what so ever nor any ptior felony
convictions have taken responsibility for my crime continue
to demonstLat.e diligently my whole-hearted conviction to reform

my ILPe am biding my time wisely aIi.ending Marist CoIl.ege
made high boiiors last semester..inted to do so vgain and the
Comprehinsive Chemical Abuse Program among ot.her programs In 21

mon.Iis vq done all this128 months ave entirely unnecessary and

uifathomaLIe am an asset to our society anti to the world

An inl.ercest.ing turn of evepta has unfolded and It warrants your
immediate attention hkve onclosed information that documents
am explains the quirk in thu law that jnsifies these absurd
sentences Fnr bSD of tenses by tic Lud rig the rrel evant weigh of
carrier mediums You will also find an excerpt from the Federal
Regi.st.er containing 1993 amendments t.o the Federal Sentencing
Guidelines as proposed by the 11.8 Sentencing Commission. See
amendment 50synopsis ol proposed amendment and proposed
amendment-which reads In determining the weight of LSD use the
actual weight of the I1SD itsef The weight of any carrier edium
hlottr paper tor example is not to be counted This amendment
seeks I.e recl.ify truly gross misappropriation of justice

This menr that prison stays which are costly 1.0 the American tax
payers anti public at large as well as the individuals and their

ramilies iii hut.h tangible and intangible ways could be dutifully
ghurtencet for myself and 2000 other human beings serving tO 15
and 20 year sentences with out parole for the sheer weight of

irrelevant narriej- medjums....This would not be mocking the fact
that 151 is illegal it would simply serve to produce just
sentences in which the time would fit the crime

earnestly request that you write tbe U.S Sentencing Commission
and voice your support for crucial amendment 50 IT IS ESPECIAtLY
TMPOR7ANT FOR WU TO URGE THAT IT 98 RflROACTIVfl This needs to

be done by March 15th since public hearings arc scheduled in

Waslington D.C on March 22nd See Federal Kegistar excerpt

hope and pray that you wilt nd 1.1w t.ime and understanding to

act on this issue..its not only for my benefit but thousands

just like me encompassing all our families and loved ones as well
as al.l those that will continue to be federally prosecuted for USD

offenses Please justice and equity must transcend rhetoric

.7



March 12 1993

United States Sentencing Commission

One Columbus Circle N.E

Suite 2-500

Washington D.C 2002-8002

Dear Honorable Commissioners

read with interest the February 1993 issue of THE CRIMINAL LAW REPORTER
published by the Bureau of National Affairs

It is my opinion that the federal sentencing guidelines indeed are worthy of

refinement In general the courts have assumed too much in accepting prosecutors

statements of related circumstances as they relate to sentencing In my observation

these related circumstances are often no more than allegations which have not been

investigated Therefore resulting sentences have been more harsh than warranted

The specific purpose in writing this letter is to support the proposed amendment to

subsection of Section .1 There should be no question as to whether or not

only the actual weight of the LSD itself should be counted It is the actual drug

activity itself after all that harms society To penalize citizens for their selection of

carrier medium is absurd The practical effect of the existing sentencing guideline

is to further overcrowd our prison system and to actually inflict unwarranted injustices

upon guilty persons and their innocent families

offer you this comment not without sympathy for the overall Drug War or for those

who fight it My first front line experences with the control of illegal substances was
in the late 1960s as Military officer For quite some time shouldered the

responsibility for drug control enforcement in large Army Tank Unit The ruthless

greed and violence are things that can never be described adequately

Much later in my civilian career served as the Executive Director of Drug Free

America Despite some monumental efforts by those involved that National not-for-

profit organization was forced to close its doors as were many others engaged in

similar effoits because public support simply could not find consensus in how to

defeat the problems which drugs inflict on our civilization

However there were some concerns that were voiced consistently by many
Constituencies Among them was the fear of over-punishing the relatively low volume

players intermediaries to sellers and users

Mi IQR

MAPLEMOOR ComoTIoN 1360 BEvEaY ROAD Sum 305 McLn.m VA 22101 703-821-3544 703-448-1236



While an argument certainly can be made for attempting to cripple the drug supply

system by disCouraging the partiqipation of intermediaries and users by holding over

them the systems enforceable threat of awful costly penalties for their participation

no one ever argued seriously that such penalties would do much more than simply

force the major players to change their marketing and distribution methods

delaying tactic to permit the system to find other more effective solutions The

real rub comes in the fact the problem is not strictly business one It is not simply

matter of economically discouraging an established sales and distribution system
It is matter too of balancing the rights of individuals within the context of very

fundamental philosophies underlying our entire legal system

The foregoing is jj suggestion that the rights of individuals always outweigh those

of society as whole However when we include as cbmponent of the definition

of criminal act the physical weight of the container of an illegal substance we
fabricate an irrelevant alternative meaning for the word severity which is

inconsistent with the harm or potential harm of the act For any sentencing guidelines

framework to work in truly just system the very definition of the crime must be

abcurate and consistent based upon sound reasoning The proposed amendment of

subsection of section 2D1 .1 will ensure that penalties under the Sentencing

Guidelines will be consistently applied relative only to the actual weight of the illegal

substance itself In my opinion the Sentencing Guidelines must be amended as

proposed strongly urge the Commission to accept that proposal

Sincerely

William Burke

President
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united States sentencing Commission
One Columbus Circle NE
Suite 2-500 South Lobby
Washington DC 20002-8002

Dear Commissioners

This letter concerns the series of proposed amendments to
the sentencing guidelines am writing to advocate the

uJ assage of proposed Amendment 50 which will eliminate

the weight of the carrier in LSD cases allowing the
actual weight of the drug not the carrier weight in

determining the offenders sentence

believe Amendment 50 will correct the current inequity
in the sentencing of LSD offenders. believe that LSD
offenders are being and have been sentenced far in excess
of what justice requires due to the inclusion of the
carrier medium

also advocate passage of proposed amendment 56 which
would allow for the correction of the previous
guidelines which were enacted with good intent but in

practice have proven to be at at odds with Congresss
mandate to the Sentencing Commission to promote
uniformity of sentencing-

Thank you for your consideration regarding this matter

Sincerely

Virginia Conroy
2187 Clifton
St Louis MO 63139

TOTAL FPOE.OO1
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March 11 1993

ATTN Public Information
U.S Sentencing Commission
One Columbus Circle N.E
Suite 2-500 South Lobby
Washington D.C 20002-8002

Dear Commissioners

As young trial attorney and taxpaying citizen send

you resounding vote of confidence for the proposed
amendments to the Sentencing Guidelines

Although question the wisdom and legality of the
Guidelines commend the Commissions efforts to bring back
some degree of common sense and fairness to the sentencing
process As we have all seen the current system has led to

most deplorable paradox the ringleaders and most
notorious criminals actually serve less prison time because

they have more information to assist the government This
is not justice

The drastic sentences that are now imposed for drug
offenses are equally deplorable Non violent drug offenders
are needlessly crowding our prisons and costing us billions
of dollars So particularly encourage you to support the

proposed amendments to the drug quantity table in Section
2Dl

Finally urge you to reconsider the definition and

penalty enhancements for career offenders The current
definition is much too inclusive to result in such harsh

penalties Two different types of crimes committed within
15 years is hardly career in crime and hardly justifies
adding ten or more years to sentence

This became painfully clear to me in recent case
where one of my clients was sentenced under the Guidelines
for conspiracy to distribute kilograms of cocaine No
cocaine was seized no witness bought cocaine from my client
or sold cocaine to my client The only cocaine allegedly
received by my client was the result of mistaken



u.s sentencing Commission

Page Two
March 11 1993

delivery of kilogram instead of an ounce For this my
client was sentenced to 360 months

No one deserves this sentence regardless of his past
and urge you to make every effort to put an end to this
type of disproportionate punishment You should pass the

proposed changes to the drug quantity table and you should

apply them retroactively Nothing less will repair
injustices like this one

Please keep my words and the plight of my client in

mind as you consider the proposed amendments Also listen

carefully to the representatives of Families Against

Mandatory Minimums FAI4M They have horror stories just
like mine

will watch closely as you debate the proposals and

pray that justice will be done

Affindbert
Karen Wilkes

KSW/kvd
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ALSO ADMIYFED IN ARIZONA

United States Sentencing Commission
One Columbus Circle N.E
Suite 2500
Washington DC 20002-8002

AflENTION PUBLIC INFORMATION

Dear Sirs

It is my understanding that there is currently proposal to
take the carrier weight out of LSD sentencing before the
Sentencing Commission with respect to the United States
Sentencing Guidelines

have seen in connection with my representation of people
charged with LSD-related offenses the impact that adding the
carrier weight in has In one particular case that am aware
of it increased the number of grams from slightly in excess of

11 to over 300 As you can tell the impact such an increase
would have would be substantial

think to remove the requirement of the carrier weight would

bring LSD offenders more in line with offenders in other drug-
related cases as contemplated by the Federal Sentencing
Guidelines

want to thank the Sentencing Commission for its review of

this matter

Very truly

KLINGER ROBINSON McCUSKEY
FORI

Gafy

GLRjsak



March 10 1993

Attn Public Information
U.S Sentencing Commission
One Columbus Circle N.E
Suite 2500 South Lobby
Washington D.C 20002-8002

Dear Commissioners

am writing to you today to express my interest and support
of the 33 proposed amendments that would reduce drug sentences My
interest is personal as well as concerned taxpayer

My son was sentenced to 30 years under the criminal Career
law At the time when the arrests were taken my son was at work
The codefendants that were arrested all pleaded guilty Not one of

them received the time my son did The person that the DEA was
investigating had prior felonies also but he didnt receive such
harsh sentencing

spent everyday at the trial and was astonished as to how the
judicial system has failed The judge apologized for having her
hands tied by the sentencing guidelines This is disgraceful for

judge to be striped of their expertise

This just makes me wonder what type of respect can our youths
expect of our government when see the government has no respect
for human life

worked hard to raise my sons properly Im caring
responsible and level thinking individual just cant imagine
my sons life being destroyed by law that can be revised

believe there are other alternatives to this issue Im not
saying dont punish an individual Im saying let the time fit the
crime very rarely hear of the government setting up treatment

programs or prevention programs for this nationwide problem on

drugs believe the drug game is sickness like anything else
such as tooth ache It must be treated

would greatly like to believe in my government but its
extremely difficult



Im not only concerned for my son Im also concerned for
first time offenders who are given outrageous sentences

Lets get these issues resolved and use these tax paying
dollars for treatment prevention and educate our people

Respectfully

Brenda Smith
4508 15th Street N.W
Washington D.C 20011

lbs

cc President Clinton-White House



FIRST NATIONAL BANK
CAPITAL CITY GROUP

P.0- Box 900A Tifitahassee Florida 32302-0900

904 224-1171

March 10 1993

Attn Public Information

Sentencing Cczrrrtission

One Columbus Circle

Suite 2-500 South lolty

Washington 200028002

Dear Members

We support proposed amendments to reduce drug sentences as endorsed by Families

qainst 1an3atory Miniimms Please give their representatives every consideration

They krow the problems we families face

Ckir 39 year old son was convicted in drug conspiracy case because government-

arranged sting group discussed locations at his hcmesite He received 10 year

sentence He is ron-violent first time of fender The real victim is his son our

totally blameless 1/2 year old grandson We are helping our daughter-in-law raise

this inrocent child We hope for relief on appeal We have IXYr received the justice

in which we were raised to believe PLEPISE help our family and others like us help

ourselves

Thank you for your attention

Sincerely yours

Na411 and Richard Lee

413 East Park Avenue

Tallahassee Florida 32301

904 2221155

cc Families gainst Mandatory Mirthinins 202 4575790 Julie Staart

Bill Clinton United States President

Bob Graham Florida Senator

Connie Mack Florida Senator

Pete Peterson Florida Representative

Clyde Taylor aixl Judge Griffin Bell Attorneys

Re Grge Martin Cray 09645017

the rthern District of Florida Pensacola Division

Main Office 217 North Monroe Street

Capitol center Branch 116 East Jefferson Street

South Monroe Street Branch 3404 South Monroe Street

Thomasville Road Branch 3501 Thomasville Road
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BROWN MOREHART
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Suite 222

.rick Brown 133 West Fourth Street 513 651-963

Douglas Morehart Cincinnati Ohio 45202 Fax 513 381-177

Aa AdtntIcd .n Knrucky

March 1993

Mr Mike Courlander

United States Sentencing Commission

One Columbus Circle NE
Suite 2-500 South Lobby

Washington D.C 20002-8002

RE Proposed Amendments to Sentencing Guidelines

Dear Mr Courlander

This letter is to provide my input on several of the proposed changes and amendments

to the sentencing guidelines hope that these are of some use to you as these changes are

contemplated am limiting my comments to three proposals but on broader scale would

suggest that the Commission give favorable consideration to all changes which result in

more equitable situation

Prior to expressing my views wanted to give some background on myself am an

attorney in Cincinnati Ohio The majority of my practice involves federal criminal

sentencings and post-conviction motions related to sentencing handle cases in federal court

across the country Because of my work have become familiar with the contents of the

guidelines It is with this understanding that provide the following comments

The proposal that would permit District Court Judge to make downward

departure without the United States Attorney making the request if the Judge believes the

Defendant has provided substantial assistance is one which should be approved The current

scenario permits the United States Attorney to plea bargain with the Defendant and decide

after the Defendant provides information whether to make request for downward

departure Absent unconstitutional motivation on the part of the U.S Attorney there is

nothing Defendant or Judge can do if the U.S Attorney does not request downward

departure This system smacks of unfairness The U.S Attorney gains the information and

then can decide not to give the Defendant any credit for it The Defendant may have already

put himself at grave personal risk and additionally is not able to retrieve what he has

provided to the U.S Attorney Permitting the Judge to have control on this situation would

level the playing field and result in more just situation

The proposal reducing the top guideline from 43 to 32 is another one which should be

approved The length of sentences in drug cases has simply gotten out of hand As

society we can not continue to pay the costs of warehousing individuals for twenty and thirty

years especially when they are first time offenders The comparison is made repeatedly
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between violent effenders and drug offenders and the relative disparity is sentences received

The proposed amendment would help alleviate this disparity and more importantly result in

sentences especially for first time drug offenders which are more in keeping with system

of fairness and justice

The third proposal am writing about relates to eliminating the weight of the carrier

in LSD cases when calculating the weight of the drugs involved It is difficult for me to

understand the rationale behind adding to the weight of the actual drug the weight of the

carrier paper This would easily result in situation of supplier or manufacturer who has

not separated the drug into doses and thereby not placed it on carrier paper being treated the

same as the street seller because of the added weight of the paper the drug is placed on

Simply person should be held accountable for the drugs involved not the material it is

carried on

thank you for the opportunity to comment on these specific proposed amendments

and the amendments in general hope that the amendments will receive favorable

consideration Additionally would welcome the opportunity to provide testimony or

additional information at any scheduled hearings on these proposed amendments If can be

of further assistance please do not hesitate to contact me at 513 651-9636

Very Truly Yours

PLB\wpf

cc Congressman David Mann



The Law Offices of

RichardT Marshall P.C
6070 GATEWAY BOULEVARD EAST TELEPHONE 915 779-6627

REDDINOTON BUILDING SUITE SOS TOLL FREE 800 221-4385

EL PASO TEXAS 79905-2031 TELEFAX 915 779-6671

March 1993

United States Sentencing Commission

One Columbus Circle N.E Suite 2-500

Washington DC 20002-8002

Attention Public Information

Re Proposed Amendments to the Federal Sentencing Guidelines

To the Members of the Commission

urge you to act decisively in amending subsection of 2D1 .1 of the Guidelines by adding

the proposed paragraph requiring that in determining the weight of LSD the actual weight of the

LSD itself be used and not that of the carrier medium

My only son Stanley is presently rounding out his fifth year of 20-year sentence as first

offender caught up in sting operation and involving minor amount of LSD At his

sentencing adding the weight of the blotter paper to the imposition of mandatory minimum

sentence resulted in bizarre and inhumane sentence fqr an individual who poses no threat to

society Stanley is now 35 and cannot expect to see freedom until the age of 48

Stanley expressed himself far better than could in written statement on mandatory minimums

and the use of the weight of the carrier medium in determining LSD sentences and he has

requested me to submit the enclosed article Hard Time for Heavy Paper as written testimony

for the hearing scheduled for March 22nd In addition respectfully request you to accept this

letter as written testimony

Yours sincerely/L
RICHARD MARSHALL

xc MR STANLEY MARSHALL
07832-026-UW

9595 West Quincy Avenue

Littleton CO 80123

RThm
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HARD TIME FOR HEAVY PAPER by Stanley Marshall

The United States is the worlds

leading jailer We imprison more persons

per capita than Russia Iraq and Haiti Out

of every 100000 American citizens 455 are

imprisoned South Africa is distant

second with 311 The 19th Century notion

that penitentiaries were secure facilities

designed for rehabilitation of offenders is

today nothing more than historical

footnote Today it is universally conceded

that Americas prisons are return to the

dungeons of yore -- places for warehousing

human beings like so much nuclear waste

to get them out of sight and out of mind

Why does America differ from

England France Germany Canada

Australia .and all the other democratic

countries in maintaining monumental

prison population The reason is obvious

the War on Drugs In Federal prisons 56%

of the inmates are drug offenders By 1995

that figure will be 70% Nearly ten years

ago President Reagan declared Americas

second War on Drugs and Congress enacted

the Sentencing Reform Act of 1984 What

this act did was to set Mandatory Minimums

for federal judges to apply as punishment

terms for drug offenders Judges were not

permitted to set lesser sentences than the

absolute lower limits set out in the

Sentencing Reform Act no matter what the

extenuating circumstances

The Act also provided for sentencing

guidelines The effect of these rigid

guidelines has been over the years to

further pigeonhole the convicted offender

into numerous series of sentencing ranges

depending upon the nature of the offense

and not of the offender The guidelines

include enhancements that increase penalties

and some departures that reduce sentences

Despite these guidelines no federal judge

may sentence any offender to less than what

is prescribed by the mandatory minimum

One of the very few downward departures is

the one granted to an offender who assists

prosecutors and federal agents in
sting

operation or set-up of another prospective

offender If the offender testifies that the

offense was the brain child of the

prospective offender the first offender gets

further downward departure from his

sentence and the prospective offender is due

for substantial upward enhancement of his

sentence To say these guidelines encourage

doubling of the prison population would

seem appropriate Incidentally they

certainly seem to encourage proliferation

of bad tips which result in defective search

warrants under which the homes of

innocents have been raided In some of

these raids agents have shot and killed law-

abiding homeowners The United States is

facing damages of millions of dollars in

lawsuits arising out of these mistakes

Under the guidelines however furnishing

such information no matter how inaccurate

it may be is about the only way to get

sentence reduced On the other band there

are far more ways sentence can be

enhanced

Compounding this state of affairs is

the wide range of federal conspiracy

statutes Minor participants including those

even marginally or peripherally connected to

drug transaction are subject to range of

punishments comparable to those meted out

to the persons who financed orchestrated

and profited from the crime Of course the

kingpin is thus in an excellent position to

bargain with his prosecutors for downward



departures because he can testify against all

his underlings including some who may not

even have been aware of their roles at the

time of the offense Thus under the

Sentencing Reform Act and the sentencing

guidelines it is not unusual to witness the

bizarre result of drug lords receiving

relatively lesser punishment than minor

offenders The concept of mandatory

minimum sentencing scheme was not new in

1984 It had been enacted back in 1970 but

was quickly repealed Ironically George

Bush at that time congressman from

Texas was one of the voices calling for

repeal Of course that was before the

Wiffie Horton en when it became

politically expedient to maintain the

appearance of being tough on crime at any

cost in the midst of the War on Drugs

Federal judges are almost unanimous

in their opposition to Mandatory Minimums

number have taken senior status when

faced with the grossly unjust sentences they

were being forced to impose few judges

have ignored the mandatory minimums

running the risk of being reversed on appeal

What outrages the judges is the fact that the

Mandatory Minimums have relegated learned

judges into rubber stamp roles They no

longer judge They apply formula from

chart They are prohibited from taking into

account any human economic or societal

factors in sentencing They are no better

than computer terminals

The Sentencing Reform Act of 1984

also abolished parole for drug offenders

Nobody gets one third or more off their time

anymore The only remaining good

behavior incentive is maximum of 54 days

of good time each year which is 14.79%

of the time assessed That means that an

inmate sentenced for single minor drug

transaction to 10 years will have to serve at

least 85% of his sentence and can hope for

maximum good time reduction of 17

months and 21 days after being locked up

for eight years six months and nine days

It is amazing that our federal prisoners are

as well behaved as they are considering this

almost total lack of good behavior incentive

am drug offender Im serving

four years for selling LSD and an extra 16

years because of the paper it was on
because Congress unintentionally failed to

distinguish blotter paper upon which LSD is

marketed from common adulterants used in

the marketing of heroin and cocaine

Heroin and cocaine are cut with powdered

milk or similar substances thus enhancing

the profits of the drug dealers who sell

those drugs by weight LSD is sold on the

basis of the number of doses Congress

apparently was unaware of this when it

permitted the use of language which could

be interpreted as including the weight of the

paper or capsule or sugar cube along with

the LSD The result in the case of LSD
where the weight of the paper which is not

an adulterant but merely carrier medium
adds no value and is hundreds or thousands

of times the weight of the drug was

characterized as bizarre by the five

members of the Seventh Circuit Court of

Appeals who dissented from the affirmance

of my conviction

When was sentenced we had tried

to explain this distinction to the trial judge

but he found that had been guilty of selling

100 grams of an illegal drug This was even

after government witness chemist had

testified that there was only 67% of one

HARD TIME FOR HEAVY PAPER by Stanley Marshall Page



gram of LSD involved in the transaction

At my appeal we argued that it was

irrational to impose upon me the same

sentence for 10000 hits of LSD that would

have received for selling two million doses

of heroin or $5 million worth of cocaine

In dissenting opinion one of the appellate

judges wrote To base punishment on the

weight of the carrier medium makes about as

much sense as basing punishment on the

weight of the defendant

case similar to mine was argued

before the Supreme Court It was explained

to the Justices that because the weight of the

carrier medium was included someone who

sold three doses of LSD on sugar cubes

would receive the 10-year mandatory

minimum while kingpin who distributed

19999 doses of LSD in its pure crystalline

form would not be required to serve any

mandatory minimum sentence at all

Despite this argument seven members of the

Court upheld the sentence based on

positivistic or literal view of the wording

of the law In his dissent Justice John Paul

Stevens said The consequences of the

majoritys construction the statute are so

bizarre that cannot believe they were

intended by Congress Congress clearly

stated that its aim was to punish those who

sell large quantities of drugs more severely

than those who sell small quantities

Weighing the carrier medium for the

purposes of enhancing punishment clearly

thwarts the purpose of Congress

Since the Supreme Court has chosen

to apply narrow interpretation of the

wording of the law am condemned to

serving 17 years five months at the very

least have been locked up five years so

far Reason demands that Congress refine

its definition of mixture or substance to

more precisely indicate an adulterant and not

carrier medium Along with others in my
situation and theft families look forward

to review by Congress of this tragic

oversight

The sentencing guidelines are due for

revision this year We have new

president We have new Congress We
have new members on the judiciary

committees in both houses including two

women for the first time on the Senate

Judiciary Committee Its time for new
pragmatic look at problem which has

evoked only knee jerk reactions in the past

dozen years

Our federal prisons are now

operating at 147% of their rated maximum

capacities At the present rate of

convictions well have to build fifty new

2000-bed facilities in the next decade It

costs over $20000 per year to keep one

inmate in federal prison Convictions are on

the rise and sentences are longer and longer

This years budget for the Bureau of Prisons

is $2134297000 Can we really afford to

build more prisons We can only hope for

return to rational laws and realistic and

compassionate sentencing keeping in mind

that people who break the law are still

people

HARD TIME FOR HEAfl PAPER by Stanley Marshall Page



The Law Offices of

RicharJ Marshall P.C ______
6070 GATEWAY BOULEVARD EAST TELEPHONE 915 779-6627

REDDINOTON BUILDING SUITE 508 TOLL FREE 800 221-4385

PASO TEXAS 79905-2031 TELEFAX 915 779-6671

March 1993

United States Sentencing Commission

One Columbus Circle N.E Suite 2-500

Washington DC 20002-8002

Attention Public Information

Re Proposed Amendments to the Federal Sentencing Guidelines

To the Members of the Commission

This letter is to supplement the letter sent you yesterday urging you to act decisively in

amending subsection of 2D1 .1 of the Guidelines by adding the proposed paragraph requiring

that in determining the weight of LSD the actual weight of the LSD itself be used and not that

of the carrier medium

On December 17 1992 USA Today published an article entitled Quirk in law weighs heavily

on sentences which states the case most succinctly and most effectively It is interesting to note

also that according to USA Today this weight-of-the-carrier quirk was recognized by Congress

in 1989 when remedial language was included in the 1989 crime bill

enclose copy of page 1A of the December 17 1992 issue of USA Today including this

item and others pertaining to LSD and respectfully request that you include the same in the

Commissions record of written testimony on this proposed amendment to the Guidelines

Yours sincerely

RI6HARD MARSHALL

xc MR STANLEY MARSHALL
07 832-026-U

9595 West Quincy Avenue

Littleton CO 80123
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March IW93

Attn Public Information
U.S Sentencing Commission
One Columbus Circle NE
Suite 2500 South Lobby
Washington DC 200028002

Dear Committee Members

would like to express my concern about serious injustice
in the American judicial system that you all can help correct
close friend of mine is currently sentenced to 10 years in
federal facility for procession of L.S.D His sentence was
determined from the total weight of the drug and the carrier medium

paper on which it was transported

Proposal 50 would clarify the existing law concerning how
L.S.D would be measured by adding the following paragraph In
determining the weight of L.S.D use the actual weight of the
L.S.D itself The weight of any carrier medium blotter paper for
example is not to be counted Had this specific paragraph been
in effect when my friend was sentenced the outcome would have been
drastically different

As L.S.D is dose specific drug which is unique from other
drugs such as cocaine which can be cut with benign substance to
increase the quantity of the drug while lowering its potency it

is transported on many mediums The L.S.D carrier medium has been
confused with these cuts 100 doses of L.S.D whether on blotter

paper or sugar cubes should be considered equal in terms ot_-_
sentencing Under the current judicial guidelines the following
inequity exits

Amount of Drug Sentence

100 doses of pure LSD approx milligrams 10 months
100 doses transported on blotter paper years
100 doses transported on sugar cubes 16 years

urge to all to look favorably on and support Proposal 50
and see it as clarification of statutory intent so that it will
assist those who are currently and inappropriately sentenced

Thank you for your time attention and consideration

Respectfully

Rachelle Rose
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4835 BENEVA ROAD SARASOTA FLORIDA 34233

EDD AND MARY PAT SPENCER
CO MINISTERS

March 1993

United States Sentencing Commission

One Columbus Circle N.E

Suite 2-500

Washington DC 20002-8002

Ann Public Information

Dear Madam or Sir

Subject Amendments 50 and 56

Please know that feel very strongly that people are serving unusually long prison

sentences based on the weight of the paper that L.S.D is on not the drug weight alone

Two of our young adult members of Beneva Christian Church received ten years minimum

mandator-v sentences without parole for less than $1000 worth street value of L.S.D

Knowing that it was crime that they committed feel it is an equal crime that they serve

such long sentence especially in hght of the fact that people who are big time drug

dealers or who commit cdmes of rape abuse and murder spend less than ten years in our

federal prisons Please note the following Vomparing times for crimes found in the

December 17 1992 edition of USA TODAY

Comparing nes for crimes

how tSQt nw Nv Mt
na orturce- 3CC win of LW can

tta .a Nv omur mon arnsc

Cnra run nnnLW
.. 10.1... ...an

Atmoco ntr with nann 63 LiRn
___

Thurt$narncn 42 5.2

t9WYngctrI 2j._Z
l8Ta .3 .5
fl Ca Sw

___ --n-

am in favor of weighing the drug not the paper Also am in favor of Amendment 56
which would allow changes in sentences Thank you for your time and attention to this

matter

Sincerely

Mary Pat Spencer

Co-minister

Beneva Christian Church Discipes of Christ



Richard Besser

13 Arrowhead Way

Clinton NY 13323

TEL 315 853-4370 FAX 315 853-4371

March 1993

Attn Public Information
U.S Sentencing Commission
One Columbus Circle NE

Suite 2500 South Lobby
Washington D.C 200028002

Gentlemen

am writing to voice my opinion on the amendments
to the sentencing guidelines that are currently under
consideration by your Commission

While believe that the entire concept of mandatory
minimums is abhorrent and unconstitutional there
are three amendments that believe rise above the

others in importance

Eliminate the carrier in determining sentencing
in LSD cases

Reduction in the top guideline level from
4332

Allow Federal Judges to depart from guidelines
if he believes the defendant has provided substantial
assistance without the approval of the prosecutor

am sure you are aware of the inequities in sentencing
that result from application of the current guidelines
in LSD cases If not would offer the following

One gram of pure LSD no carrier6378 months
guideline level 26

One gram of LSD on 100 grams of paper188-235
months guideline level 36

Reduction of the highest sentence for first time

offender to 121151 months is modest reduction at

best Where else in our legal system does first
time offender for nonviolent crime receive 10



Richard Besser

13 Arrowhead Way
Clinton NY 13323

TEL 315 853-4370 FAX 315 853-4371

year plus sentence without parole People who commit
armed robbery are let off with less severe sentences
Should the Federal Courts apply sentences that are

aora sovere for nonviolent crimes thin the state courts
do for violent crimes think not

As to allowing judges to have latitude in sentencing
would postulate that the justice system was designed

to have prosecutors prosecute and judges and juries
determine guilt and impose sentences In Federal

drug cases discretion is taken from the judges and

given to the prosecutor whos motives are typically
selfserving It appears that in their zealousness
to apply justice evenhandedly they created system
that recognizes no extenuating circumstances and have
denied judges the ability to perform their judicial
responsibilities

It appears to me that your Commission could do lot

to correct these and other inequities in sentencing
to say nothing of what you would do for prison over
crowding and the drain on the Countrys resources
both financial and human by passing these amendments

As someone who has been personally impacted by these
guidelines would be more than happy to offer additional

testimony

Sincerely

Besser

cc Families Against Mandatory Minimums
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Judge Billy Wilkins Jr
Chairman

Sentencing Commission
one Columbus Circle N.E Ste 2-500

Washington D.C 20002-8002

Re 1993 Proposed Amendments

Dear Chairman Wilkins

wish you and the Commission and the Judicial
Working Group productive March 8th conference

submit herewith comments on the proposed
amendments for the 1993 cycle As always silence is

ambiguous and may signify one or more of the following
approval no opinion deference to others more
knowledgeable no experience no clue One almost
overriding consideration governs my responses everyone
complains when changes occur and thereford only
absolutely necessary changes should be made Those we
recognize by the vague notion of consensus untoward

appellate attention and by the insights contained in

comments by Sentencing Commission consumers

On separate pages then numbered to match with
the number of the proposed amendment comment where

cannot restrain myself where feel certain that
reasonable minds will differ and want my vote recorded

where feel qualified to take issue with the need
for any change at all and where disagree for
reasons stated

If any member of the Commission/staff reviewing
these remarks wishes further explanation please call

SrelY4
Alicemarie Stotler
United States District Judge



Amendments 11 39 48 and 60

The mere existence of all these options suggests
that changes concerning greater latitude for minimal
criminal participation and therefore less harsh

.3- sentences and possibly distinction among offenders
involved with less dangerous types of controlled
substance are widely thought to be desirable

Hearing the discussion of the members of the Working
Group is essential to be able to cast wellinformed
vote on any of these At least one however seems

unnecessary and that is Amendment 60 One can only
infer that ghost codefendants have been invoked so as

to justify comparative role status in some single
defendant cases

Amendments and 39 are more extensive in their
reach than Amendment but they are more complicated
If the Working Group concludes that emphasis on the role
of firearms is required then Amendment is on target

Adoption of Amendment and possibly Amendment 48

would show movement in the apparently desirable
direction We could work with cases under the refined
definitions of mitigated role defendants and- those
whose offenses do not concern heroin and cocaine and see
if the goal for more individualized sentences might be
achieved

Finally find Amendment ii arbitrary think it

was meant to be but prefer status quo

USSC93Amendments

2/27/93



Henry Blansfield M.D
Cedarcrest Drive

Danbury CT 06811
203 7446222

Fax 203 744-6336

February 26 1993

United States Sentencing Commission

Columbus Circle N.E suite 2-500 South Lobby

Washington DC 20002-8002

Attention Public information

As physician currently engaged in providing services to psychoactive drug users in our

society and concerned with reducing harm to them strongly support amendments to

sentencing guidelines that would drastically lessen their length am opposed to

mandatory lengths of incarceration based upon the type of illicit drug involved in felonious

drug selling and its weight There must be return to consideration of an arrested

individuals prior record and willingness to accept rehabilitation and treatment if

compulsive drug user Most of all leniency would seem indicated if the nature of the

crime namely selling has not directly harmed another Reforms in the length of sentences

need to be retroactive to allow redress for those already imprisoned by previous unfair and

inhumane mandatory rules of sentencing

Working as clinician in the drug/alcohol field for twenty years has led me to believe that

chemical dependence is disease resulting from alterations in neuron receptor transmitter

mechanisms Paradoxically society criminalizes the use of certain agents acting on the

central nervous system while permitting the legal acquisition and consumption of others

that have been repeatedly shown to have morbid deleterious heath effects i.e alcohol and

tobacco This in itself is the epitome of hypocrisy

There is increasing awareness of the adverse impact of present drug laws on society

particularly the urban minority young male population Racism and the drug war have

been addressed by Clarence Lusane in his book Pipe Dream Blues study of the

impact of current drug policy from crime and corrections standpoint has been carried

out by the Monroe County Bar Association Rochester New York and environs and

detailed in report called Justice in Jeopardy This report can be obtained from

James Gocker Esq

130 East Main St

Rochester NY 14604

716 232- 4448



enclose c9pyif New York Times article dealing with alternative sentencing policy

whose time has come Such approaches need to be strongly considered not only because

they are dictated by the evidence pointing to the failure of present drug policy involving

crime and corrections to succeed in alleviating or reducing the problem but also because

alternatives may be much less costly The crime and corrections industry will of course

lobby strongly against any change in the 70% dollar allocation they are now receiving

Sincerely yours

/1
-cI--

Henry Blansfield M.D
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Continued From Page BI

year Mr Rios who Is finishing his

first year in rigorous rehabilitation

said had already been in fail and

that just made me little crazier
He remains free as ever to walk

away from the deaL But if he does

special pursuit team wIll try to track

him down and put him back on the

narcotics court treadmill toward the

overwhelming likelihood of serving

long years in prison with no second

chance at mercy from Mr Hynes
The program Is intended to deal

with the legions of drug dealers who

basically underwrite their own addic-

tion with the money they make sell

Ing Second offenders like Mr Rlos

face very tough laws providing man
datory prison time and no easy plea

bargains Prison reformers say such

second-felony laws are unrsallstical

ly harsh but Mr Hynes is exploiting

the harshness in effect in his new
carrot-and-stick program

Half the states have comparable

drug crackdown laws mandating

prison tlne or repeat offenders and

these have been instrumental in the

mushrooming of prison populations

and expenses across the nation

thgh high turnover in drug ar
rests This growth has not necessarily

focused on the more violent criminals

who are at th heart of the publics

alarm and the politicians enactment

of harsh remedies

Up to Years

WIth prisons becoming glutted

some criminal-justice officials are

looking for cheaper more productive

alternatives Few new programs be
.Lsldes Mr Hyness Drug Treatment

Alternative to Prison offer such

powerful combination of seduction

and penalty to try to change addicts

who have been carefully screened

and not merely to detain them behind

bars until they come out to deal

again
Under the program arrested deal

ers who spend up to two years com
pleting private drug-rehabilitation

programs- Ilk Daytop Village and

Samaritan Village are rewarded

having the dreg charges for whi

they wets arrested dropped the ar
rested dealer Is free to pursue new

drug-free lii with one less felony
blot

But those who yield to the tempta
tion to walk out on the rehabilitation

programs rough self-examination

job training and other responsibllitle

immediately face the full force of

New York States predicate felony
law which mandates prison time for

second-time drug offenders with lit

tle leeway afforded sentencing
judges

For public officials the cost of

treatment versus incarceration of

nonviolent drug offenders Is increas

ingly Important The Brooklyn pro
gram costs about $17000 year for

each dealer in trÆatment less than

halfthe cost of Imprisonment about

$40000 But the real choice in public

policy is not that simple and alterna

tive approaches to prison can prove

risky for responsible officIals

TerrifyIng Experience

An assistant district attorney Su
san Powers recalled the Initial

anxiety that the program rooted in

Mr Hyness unusual use of his case

dIsposal powers mIght prove to be

gamble.that failed with addicts scan

dalously fleeing in droves It was

terrIfying experience she salt But
the results so far have been rather

amazIng ML Powers pointed out

that 70 percent of the addicts admit

ted to the program have stayed ver
sus rate of about 13 percent nation

ally in voluntary drug-treatment pro
grams

Retention is the key to success
studies show even if youre forced to

enter program she salt They
can changeyou if they can keep you

This is the hardest

thing an iddicts

goingto do
director says

providing the programs are as long
term and experience proven as Day-

top and Samaritan
This is actually lot harder for

them than jail said Ed Hill director

of the privately run Daytop Village

center in Swan Lake in the Catskills
where Mr Rlos ever manager has

risen in 11 months to be the thief

administrator for running the wood-

shop and its staff

This Is the hardest thing an ad
dicts going to do because It repre
sents true and total change Mr Hill

salt No more the swaggering tough

guy with the AS pistol in his belt or the

9-millimeter in his boot Were talking

complete overhaul

He stressed that society was right

to want its streets cleaned of the

plague of addIct-dealers like Mt RIos

but that the real Issue finally faced

fully by this program was whether to

try to change them or to merely guar
antee deeper problem with prison-

toughened criminals

Mr Rios trim watchful man
with more than half his 29 years of

life already invested in drugs said

pragmatism was as effective as ide
alism in Mr Hyness program He
conceded that he had jumped at the

program mainly to avoid prison and
had thought he could ease through
and feign dedication when needed as

with other more casual programs
that he had gone through Inside pris
on and out

Mr Hill Daytop graduate from

Brooklyns street-drug pathology of

two decades ago smiled noting that

avid peer-pressure Is only one tool

intended to root out routine fakery

Mr Rlos said he eventually found

change and growth in himself neces

sary to stay in the program
Here instead of doing it 15 in

prison Im not even doing time he

said gratefully Im learning lot

about myself what threat am to

me and to others What am learning
Is to finally begin valuing my life

Of the 30 percent in dropouts from

the program Mr Hyness pursuit

squad put together especially for this

program has arrested 95 percent to

resume the court process Of 64 re
turned to court 51 receIved felony

prison terms and cases were pend

Ing as of the latest tally In November

Only two rceived misdemeanor
treatment tribute to the original

selection of firm second-felony drug

cases by the District Attorney to

guarantee the harsh stick needed to

complement the programs inviting

carrot

Long-range effects are yet to be

measured since only the first 14 grad
uates have returned to their commu
nities had my hand on the door

knob several times ready to walk
said Angelo IC 30-year-old gradu
ate who completed the programs
residential and re-entry programs
learning to be diesel mechanic in

the process Through the program he

has obtained job in his old neighbor

hood Sunset Park still as drug-In
fested as when he began dealing as

14-year-old

Finally Be an Adult

It was like was frozen In my
childhood back then Angelo said

The program resumed my life feel

like lived the restof childhood In

year.and sped forward to finally be an

adult Basically they taught me
were not bad people he said of the

Samaritan Village program and his

fellow addicts aiming for change

Despite the programs modest en
rollment Its surprising retention rate

among the notoriously unreliable ad
dict community Is encouraging

enough to attract praise from the

off Ice of Gov Mario Cuomo and

decision to expand It to the other city

prosecutors $700000 state alloca

tin of Federal anti-drug money will

help finance 300 new residential

treatment slots beyond the 200 In the

Brooklyn program
The future of this approach is

very dependent on the available

treatment slots Ms Powers
stressed There are only something

lIke 15.000 full-scale resIdential slots

available nationally amazingly
small and maybe two-thirds of

them are in New York and Callfornlt

If the Clinton Administration Is serf-

ous with Its talk about changing the

70-30 approach of law-enforcement-

to-treatment to something more of

50-50 breakdown then this program
and others like it have future

Dealers DealRehabilita.tion Not Jail

St
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746 U.S POST OFFICE

AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET

SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

February 23 1993

Sentencing Commission
One Columbus Circle Suite 2-500

Washington 20002-8002
Attention Public Information

Dear Judge Wilkins

Attached hereto are personal comments regarding certain proposed
guideline amendments have written separate document for each
of the issues on which commented Understand that the comments
provided are only my own and are not representative of this agency
or the Court for which work

Thank you for the opportunity to comment on the proposed
amendments

Sincerely

David Miller Deputy Chief
Probation Officer



746 U.S POST OFFICE

AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET

SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980

PROBATION OFFICE

DATE February 16 1993

RE Proposed Amendment 11

FROM David Miller Deputy Chief
Probation Officer

TO Sentencing Commission
Public Information

The synopsis of this proposed amendment indicates that snapshot
of the offenders involvement arguably provides more reliable
method of determining culpability strongly disagree with that

theory and with the intent of this proposed amendment

contend that one adverse affect of this proposed amendment is to

create an adaptation to the application and meaning of relevant
conduct as defined in section 181.3 An exception to how 181.3 is

applied is foreseen if this amendment is passed This will create
inconsistencies with the application of other guidelines eg 281.1
and 2F1.l to name few

Drug distribution almost by definition is continuous ongoing
crime The overall philosophy of the guidelines appears to be to

sanction without double counting all harms to the victim or
victims of the criminal activity The approach suggested by this
amendment compromises that philosophy deeply

Additionally the proposal will create difficulty for the Court and
probation officer in application and dispute resolution Another
element of factual determination is required and another issue for

potential dispute is raised



THOMAS JONES
ATTORNEY AT LAW

EAST CENTER STREET

P.O DRAWER

BEATTYVILLE KENTUCKY 41311

606 464-2646

February 22 1993

U.S Sentencing Commission
One Columbus Circle N.E
Suite 2-500

L4ashington DC 20002-8002

To the U.S Sentencing Commission

would like to express my support for the proposed
amendments to the Sentencing Guidelines would especially
like to voice my support for the following four amendments

Proposal II option restructures 2D1.1 so that the

offense level is based on the largest amount of

controlled substance in single transaction

Proposal 39 reduces the offense levels associated with

higher drug quantities by two levels

Proposal 50 bases the offense level in 2D1.1 on the amount
of actual L.S.D involved without including the weight of

any carrier medium

Proposal 56 pertains to 1B1.10 expanding the courts
ability -to apply changes in the Sentencing Guidelines
retroactively

These proposals would all help to insure fairer judgment in

dealing with small-time drug offenders It is only fair and

reasonable to make any changes retroactive providing
convicted offenders the same reduced sentences being granted
to new offenders Thank you for your efforts at making the

guidelines more equitable so that the punishment will truly
reflect the crime

Sincerely

4/
\JiIcflq4 T- 1C1cC4J
Thomas Jones
Attorney at Law

TPJ/bm



MCCORMICK CI-iRIsToPH P.C
ATTORNEYS AT LAW

NOB PEARL STREET .SrITEOO

J3orLm-m OLORADO 80302-5348

i-.-j MCutc-g Ti-tEplioNi- 313 4432t281

.1ME.s It jnzs-rcpii FAx 303 -143-862

February 12 1993

United States Sentencing Commission
One Columbus Circle tT.E Suite 2500
Washington DC 20002-8002

Attn Public Information

Dear Sir or Madame

am responding to your request for feedback concerning the

proposed amendments to the Federal Sentencing Guidelines In

particular am responding to Amendment No 50 which proposes that
the weight of the carrier in LSD cases be excluded from sentencing
guideline consideration am strongly in favor of this proposed
amendment As former prosecutor public defender and now
private practitioner can assure you that nowhere is there

larger discrepancy between state and federal law than in LSD cases
Let me give you an example recently worked on case where the

defendant was involved in distributing 250 hits of LSD Because
the weight of the paper exceeded 10 grams the defendant was facing
approximately 15 years in prison Under the same scenario in

almost all state courts if not granted probation he would have
been facing somewhere between two and five years in prison

The other reason support this amendment is that the current

guidelines punish street-level users and sellers of LSD 100 times
more severely than the manufacturers and producers of LSD Usually
when street-level persons possess LSD it is affixed to paper or

cardboard or put in sugar cubes Manufacturers on the other hand
often possess pure liquid LSD On per-dosage basis LSD affixed
to blotter paper is 100 to 1000 times heavier than the liquid
concentrate The manufacturer of LSD who possess 250 dosage units
in the form of liquid LSD is only facing approximately years
under the guidelines would suggest that sentencing scheme
that punishes streetlevel possessors much more severely than drug
manufacturers is backwards Removing the weight of the carrier
from the sentencing guidelines would remedy this gross disparity

enthusiastically encourage you to amend the guidelines as

proposed in Amendment No 50 Thank you for your consideration

ce ly
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Ru Ken Hooveras
Christian Martensen

year-old San Francisco man with

no previous convictions has sur
rendered to begin serving pris

on term that may end up lasting

17 years

The cue of Martensen who
was convicted of being part of

drug-traffIcking conspiracy Is be-

Lug spotlighted by critics of man
datory nnnum sentenc who

argue that It arbitrarily subjects

marginal participants In crime to

time behind bars that should be re
served for hardened career crimi

na

edly asked Martensen for ISD
Martensen asys that In 1991 be
cause he was short of cash he In
troduced the wan whom he

thought to be fellow Dead
head to two men who supplied

the drug Marteasen was paid $400

for the Introduction but the man
turned out to be an Informant for

federal drug agents The meeting

was secretly videotaped by agents
and Martensen was arrested

Federal sentencing guidelines
be- that went into effect In 1987 Im

pose nilntmum sentences on drug
dealers depending on the quantity

of drugs involved

The LSD In the case had been
around the country and he repeat dropped onto blotter paper The Is

sue in the appeal was whether the

hallucinogenic drug should be

ilghed with or without the blot-

tsr paper Prosecutors contended

It constituted IatoaN of blot

ter paper and drug which weighs

enough to constitute sizable

amount of drugs Justifying

harsher sentence

Thedefensesaldthatjustthe
minute amount of drug should be

weighed which would have made

Martensen eligible for lighter

sentence

US District Judge Vaughn
Walker had accepted the defense

argument that Martensen ahould

receive the lighter sentence and

prosecutors appealed

Just before he turned himself

In last Saturday at the federal pris

on at Boron the US Court of Ap
In San Francisco ruled be

would have to be sentenced as If

be had dealt In large quantity of

drugs Had the court ruled his case

Involved small quantity the sen
tence of fIve years Imposed by

Judge Wafter would have stood

Tm upeet by this one said

Msrtensens attorney John Run

fola noting his clients youth and

lack of crtmhul rcord

Runt ola said he would ask the

full US Court of Appeals rather

than the three-Judge panel that de
cided the case to reconsider the

decision

Martensens story first came to

light in an article In The Chronicle

written by Dannie Martin the pa
roled bank robber and award-whi

ning author of more than 50 news

paper articles about prison life

Mandatory Sentencing Dispute
Man with clean record gets long prison term for drug trafficking

when he met man at Grateful

Dead concert who said he wanted

to buy some LSD He did not sup-

He may serve 17

yearsfor drug

deal In which he

was tØ make $400

Maflensenastorvbean19S9

ply It to him Martensen says

cause he did not deal In drugs

Over the next two years Mar
tensen says he saw the man at var

ious Grateful Dead concerts

Owistian Mautanan awaiting s.nt.ncing for ailing LSD

Hard Time for

Heavy Paper
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