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Honorable William W. Wilkins, Jr.
~Chairman

United States Sentencing Commlssion
Washington, D.C. 20002-8002

Dear Judge Wilkins:

We have reviewed paragraph number 10 of the proposed
amendments to the Sentencing Guidelines. That paragraph would
amend the guldelines so as to exclude the amount of any
uningestible, unmarketable portions of drug mixtures.

As the head of the 0Office of Forenslc Sclences of the Drug
Enforcement Administration (DEA), I wish to express a particular
concern that we have about the abllity of DEA laboratories to
conduct procedures wnich may be expected as a result of this
amendment. Please note that thls letter concerns only the
abllity of DEA to separate the relevant parts of controlled
substance mixtures from the excluded part, pursuant to the
proposed amendment. We have expressed certain other concerns
about this proposed amendment to the Criminal Divislon of the
Department of Justice, and we understand that they will
communicate them to you.

It is often not possible for DEA chemlsts to extract all of
the controlled substance(s) from a "mixture" such as a sultcase
or a statue that has been saturated with or bonded to the
controlled substance. Our chemists must work within reasonable
safety and health standards which do not permit them to utllize
methods of extraction that may be utilized by those trafficking
In 1llegal controlled substances. Such extractions willl often
necessitate, for example, the use of such large amounts of
solvents as to pose a substantial health risk to the chemist.

Our chemists will be able to 1dentify the nature of the
controlled substance(s) present, and will often be able to make
reasonably accurate extrapolations or estimates of the likely
amount of the controlled substance(s) in the particular item. I
am informed by our Office of Chilef Counsel that such evidence 1s
often considered sufficlent for purposes of sentenclng. See,
e.g., United States v. Uwaeme, 975 F.2d 1016 (4th Cir. 1992);
United States v. Clonts, 966 F.2d 1366 (10th Cir. 1992);

United States v. Hilton, 894 F.24 485 (1st Cir. 1990). However,




I am concerned that the implication of thls proposed amendment 1s
that such separation of all of the controlled substance(s) from
the excluded part will usually or always be posslble. Therefore,
1t 1s our request that you acknowledge thils problem 1n the
commentary to the amended paragraph, and explicitly refer to the
possible necessity to rely upon reasonably supportable estimates
of the amount of the controlled substance(s) present 1ln such
"uningestible, unmarketable mixtures."

Thank you very much for your consideratlon of our comments
on this matter. Please do not hesltate to contact us 1f we can

provide any further information.
Sincerely,

(A

Aaro . HatcHer III t

Deputy Asslstant Adminlstrator
Office of Forenslic Sciences
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FEDERAL PUBLIC DEFENDER
NorTuERN DISTRICT OF CALIFORNIA
1712 FLOOR FEDERAL BUILDING - Box 36106
. 450 GoLDEN GATE AVENUE
SAN FraNCISOo 94102

BARRY J. PORTMAN- ' Telephone (415) 556-7712
Federnf Public Defrnder - .

March 15, 1993

BY FAX

The United States Sentencing Comm1531on
One Columbus Circle, N. E.

Suite 2-500

Washington, D-C. 20002-8002

- ATPN: Public Information

Dear Commissioners:

I am writing to lmplore you to correct the terribly unfalr,
and indeed cruel, ILSD guldellnes that regquire the weight of the
carrier medium to be weighed in the determination of the offense
level for L.SD offenses. The weight of the paper, cardboard or
sugar cube obviously has nothing to do with the culpability of the
defendant or, more importantly, the weight of the LSD involved in
the crime.

I have witnessed the harsh results of this ridiculous offense
level methodology first-hand. One of my clients, a single mother
of two adolescent children, is currently serving a 24 year
sentence. She has no prior record. She is not a drug kingpin and
has never hurt anybody, to my knowledge. Yet, under the Draconian
LSD guidelines, her children will be about 30 years old before she
sees them outside of prison walls. I have enclosed a copy of the
Eighth Circuit’s decision affirming her conviction and sentence.

I urge your particular attention to the dissent’s discussion of
the sentence for just one illustration of how rldlculous the bases

.for LSD sentencing can be.

Wouldn't a simple rule to just include the amount of pure LSD
nake sense?

Sincerely,

BARRY J. PORTMAN
Federal Public Defender

. BRTAN P. BERSON
Assistant Federal Public Defender

BPB:pt
Enclosure -
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United States of America,

Appellee, :
Appeal from the United States
District Court for the
Northern District of Iowa.

v.

Nancy Irene Martz,
aj/kj/a Nancy iebo,
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Appellant.
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Filed: May 18, 1992

Before MAGILL, Circuit Judge, HEANEY, Senior Circuit Judge, and
i " LARSON, Senior District Judge. :

MAGILL, Circuit Judge. 3
. . ° * - ) e ;' 1i

-

Nancy Irene Martz appeals her conviction and sentence for
distributing LSD. Martz alleges the district court! erred in 3
refusing to allow her to admit a California court document into :
evidence to impeach a Xey govermment witness. Martz also contests

" the district court’s sentence, claiming.the computation of the

anount of LSD involved was erroneocus. We affirm.

com

——_ - M

*THE HONORABLE EARL, R. LARSON, Senior United States _
District Judge for the District of Minnesota, sitting by ;

designation. '

'The Honorable David.R. Hansen was a United States District

Judge for the Northern District of Iowa at the time judgment was
entered. He was appointed to the United States Court of Appeals

for the Eighth Circuit on November 18, 1991.

EXHIBIT A
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Postal inspectors executed a search warrant on June 26 , 1930,
and opened 2 first-class letter addressed to Paul Richard Smith in
Charles City, Iowa. .The letter, mailed from Oakland, Caiifornia,
contained 500 dosage units of LSD on blotter paper. Smith was
arrested and agreed to cooperate in the ongoing investigation.
Smith, acting with federal authorities in Jowa, twice wrote to
Martz in Oakland re\q_ue_'-.ting to purchase LSD. On both occasions,
Smith received the raquested LSD blotter sheets in return.

Martz was arxrasted and charged with three counts of
distributing LSD, three counts of using the United States mails to
distribute LSD, and one count of conspiracy to distribute ILSD. A
jury convicted Martz on all counts. The district court attributed
187.9 grams of LSD to Martz for an offense level of 36. The court
found that Martz was the manager of a criminal enterprise involving

more than five persons and increased Martz’ offense level by three

to 39. The Jjudge also denied a two-level reduction for acceptance
of responsibility. This put the total offense level at 39. With
a criminal history in category I, Martz had a sentencing range of
262 to 327 months. The district court sentenced her to 288 months
in prison and five years of supemsed Telease.

A. Impeachment of Smith -
During Smith’s testimony, Martz’ attorney cross—examined Smith
about the plea agreement Smith had reached with Zfedezal

Martz also sought to introduce evidence of two prior

prosecutors.
Martz

quilty pleas Smith had entered in California and Otah.?

2The two documents included the certified record of .an
unrelated 1987 criminal case from California. In that case, Smith
pleaded guilty to two drug possession nisdemeanors wh_ile two fg.lony
drug charges were dismissed. The other document laid out Smith’s
guilty plea to a Utah felony which resulted in other related

charges being dropped- :
-2-

R
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contended the documents would show Smith’s }Qlovledge of how

cooperatz.ng w:!.th anthorities could aié Smith in his own criminal

case. . -

The district court allowed questioning about the prior pleas
+o the extent they demcnstrated Smith’s knowledge of the benefits
of plea agx_‘ee.m.e.nts and his concomita;nt incentive to aid
prosecutors. Smith admitted in testimony that he had been charged
with drug crimes in California, but he denied that he received a
reduction in charges. Smith testified outside the jury’s presence
+hat he never entered 2 plea agreerent in California, but zaraly

pleaded guilty to two misdemeanors. The district court sustained
the government’ s objection to the introduction of the California
plea document. The court found that since the California plea
required no cooperation or testimony from Smith, it gave Smith no
mce.ntlve to cooperate with prosecutors and had no bearing on
Smith’s potential bias or prejudice. Therefore, the california
document was excluded under Rule 608(b) of the Federal Rules of -
Evidence, which precludes the use of extrinsic evidence to prove
specific instances of conduct to attack the witness’ credibility.
On appeal, Martz asserts the district court erred in refuosing to

allow introduction of the cCalifornia document to jmpeach Smith.

Rule 608 (b) gives the com:t dlsc:retlon to allow questionj.ng
during cross—examination on spec:.flc bad acts not resulting = the

conviction for a felony if those acts concern the witness’ -

credibiiity. ©UDUnited States V. Hastinge, 577 F.2a 38, 40-41 (8th
Cir. 1978). ’I‘he rule, however, forbids the use of extrinsic -
Fed. Ro

to prove that the specific bad acts oc.’curred.

Zhe purpose of barring extrinsic evidence is to
y related or irrelevant

evidence
Evid. 608(b).
avoid holding mini-trials on peripherall
Hewitt, 617 F.2d 961, 971 (3d Cir. 1980)

matters. Carter V.
§ 979 at 826-27 (Chadbourm rev. ed.

(citing 32 Wigmore on Evidence,

1870)) - "The introduction -of extrinsic evidence to attack
credibility, to the extent it is ever adnissible, is subject to the

-3 -
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discretion of the trial judge. United States v. Cavozzi, 883 F.2d°
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608, 615 (8th Cir. 1989), cert. denied, 495 U.S. 918 (1990).

o~ Ty

The district court allowed Martz to cross—examine Smith about
prior guilty pleas he had made and whether he had come to realize
the benefits of cutting deals with prosecutors in the past. But
in conducting this guestioning, Martz was required to "take his
answer." Capozzi, 883 F.2d at 615; McCormick on Evidence § 42 at
952 (34 ed. 1984). While documents may be admissible on cross-

exanination to prove a material fact, United States v. Opager, 589
F.2d 799, 801-02 (Sth Cir. 1979), or bias, United States v, Japes,
609 F.2d 36, 46 (24 Cir. 1979), gext. denjed, 445 U.S. 905 (1980),
they are nct admissibie under Rule 608(b) merely to show a witness’
general character for truthfulness or untruthfulness. United
States v. Whitehead, 618 F.2d 523, 529 (4th Cir. 1980); James, 609
F.2d at 46. The credibility determination pertinent to the Martz
trial concerned whether Smith would lie in his testimony against
Martz to receive favorable treatment from prosecutors. The issue
was not whether Smith, in fact, received a reduced sentence in

California for pleading quilty to two misdemeanors, or whether the

ciaarges were merely dropped by prosecutors on account of lack of
evidence, crowded court dockets, or other unrelated reasons.
Martz” attorney argued to the district court that "“a syfficient
‘record has been made at least to éstablish a question for the Jury

at least as to whether or not a plea bargain was entered-into and
whether or not the defendant received the benefit of the bargain.®
Tr. at 192. This arqument represents exactly the type of mini-

trial over a collateral matter that Rule 608(b) forbids.

Martz relies on Carter, 617 F.24 961, for the proposition that

Jocuments admitted as evidence during cross—examination of the

witness do not violate Rule 608(b). Carter’s holding was much

gioob
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.narrower. In Carter,’ the Third Circuit admitted the letter in
question only after the witness admitted its authenticity.

court specificvally held that extrinsic evidence could not be

admitted after a witness denied a charge.

Carter, 617 F.24d at 970.

[I]f refutation of the witness‘s denial were bPermitted
through extrinsic evidence, chese collateral matters
would assume a prominence at trial ocut of proportion to
thgzr significance. In such cases, then, extrinsic
ev:__dencg may not be used to refute the denial, even if
this evidence nmight be obtained from the very witness
sought to be impeached.

The

Therefore, the district couxt 4ia net

abuse its discretion in refusing to admit the California: Plaa
document into evidence.

computation of the total weight of the LSD involved.

B. Ssentence

Martz contests her sente.née based on the Adistrict court‘s

Martz

contends the district couwrt should have compiled the total weight
by using the Typical Weight Per Unit Table contained in application
11 of U.S.S.G. § 2D1.1. Utilizing this table, Martz argues,

note

The district court attributed 33,800 dosage units of-LSD to
Martz and that figure is not contested on this appeal..
computing the-total weight, the district court correqt.ly inclianded

the weight of the drug-laced blotter paper.. Chapman v, United

States, 111 S. Ct. 1919, 1922 (1891); United States %.’Bishop, 894

action stemming from an alleged beating.

In

3Tn Carter, a prison inmate sued prison officials in a § 1583

On cross—-exanination of

the plaintiff, defense attorneys intwroduced a letter written by the
plaintiff they allege outlined a scheme to encourage immates to
file false brutality charges against prison officials. Carter, 617

F.24

at 964-65.
-5
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would have.resulted in an offense-level of 28 rather-than-36.... - ... .
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F.2d 981, 985 (8th cir.), gert. denied, 111 S. Ct. 106 (19905 .
The court, hotgg:rer, noted that blotters that were tested contained
varying weié.t}.-ts.,{ ranging from .00632 grams per dose to .0055 grans
per dose. The actual weight of only 1800 of the dosage units was
known. 2Applying the rule of lenity, the district court attributed
the lightest known weight to all dosage units and arrived at a
total of 185.¢ granms (33,800 doses times .0055 grams). The court
added to that figm.;e two liquid grams of LSD that were not applied
to blotter paper but were attributed to Martz.® The resulting

total was 187.5 grams.

Martz argues that the district court should have applied the
weight listed in the Typical Weight Per Unit Table contained in
application note 11 of U.S.S.G. § 2D1.1. This table reveals a per-
unit weight for LSD of .05 milligrams and would result in a total
weight of 1.69 grams for the 33,800 doses. Adding in the two grams
of ligquid LSD and the 11 grams of LSD listed in the jindictment
would total 14.69 grams of LSD. This computation would have given

Martz a base offense level of 238.

The district court’s determination that extrapolating the
lightest-known unit across the dosage units is a more reliable
estimate than using.the Typical Weight Per Unit Table was not
erroneous. _Appliiztion note 11 to U.S.S.G. s 2p1.1, it':self-, notes
its inaccuracy and cautions that it should only be used when a more
reliable estimate of weight is unavailable. -

If the number of doses, pills, or capsules but not the
weight of the controlled substance is khown, multiply the
number of doses, pills, or capsules by the typical weight
per dose in the table below to estimate the total weight
of the controlled substance. . . - Do not use this table

“phe district court rejected the govermment’s argument that
blotter paper weight should be added to the two grams of liguid LSD
merely because Martz‘ pattern was always to sell LSD on blotter
paper. :

-~

s
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if any more reliable ﬁWg rotal weight is
{ = avaliawss, £OT cace-specific information'. - ’
The note provides further that the table does not include the
weight of the carry ing mechanism-
For coz;t_rolled suhstances marked w‘ith an asterisk
including 1LSh}, the weight pexr unit shown is the weight
of the actual controlled substance, and not generally the
wejght of ibke mixture or Suhstancs coptaining the
cont;g_qu.eﬁ- sphsrance. sherefore, use OT this Taoiw
prc?v:.des a very conservative estimate of the total
weight.
g.5.5.G. § 2p1.1 & comment. (n-11)- since all of these doses were
on blotter papexr, tha weight of the bplotter paper and the ILSD
obviously provides 2 pore reliable estimate than the naked 4Qrug
‘itselfo .
1n Bishob, gga F.24 2t g87, we upheld the estimate of a total
£ amount of LSD pased on the district court’s extrapolating the
o lightest xnown weigbt OVEX the total number of dosage anits,

inéluding +hose that were unrecovered. Martz attempts to

d_istinguish Bishop bY arguing that the sample of blotter papeTr
a in her case did ot comstitute 2 representative sample.

teste
‘Unlike pishop, the plotter paper jn this case did not cone from the

same SOurce at the sampe time. Nevezzthe'le-ss, t+he district court
found that there was adequate 2 jfic infcmation to estimate
the total weight bY extrapolating +he lightest known weight over

all the doses-

Random resting of drudgs may be-
purposes.- United states V- Johnson, a44 F.24 396, 404-05 (std
cir-)« cert.- denied, 112 S. Ct- 646 (1991)- 1in Johnson, this court

refused to adopt the require.ment that 2 representative sample of

drugs from each i_ndépe.ndent source pe tested- See_als® united

states V- Follett, 905 F.2d 195, 196-97 (sth Cir- 1990) (estimate

-

..-'_]—
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of drug weight permissible in plea -agreement although no I1.5D
blotters weFe recovered and weighed), cert. denied, 111 S. ct. 273§

(1991) .

While there may arise situations where a sample is too small
or too arbitrary to extrapolate fairly over a large number of
dosage units that come from disparate sources, this is not such a
case. First, all og.’ the dosage units came from Martz. Martz’ bare
assertion that some of the blotter sheets may have been prepared
by somaone else is not enough to discredit the finding that the
dosage units all were distributed by Martz, consisted of LSD-laced
blotter paper, and were similar in appearance. Second, in order

to reduce her coffense level even one step to 34, Martz would have
to show that the average weight of the dosage units weighed about

half of the lightest known dosage unit (.0029 compared to .005S).
See U.S.S.G. § 2D1.1(c). The evidaence does not show that suoch a

‘wide variance is possible since the known weights were clustered

at .0055 to .00692. Moreover, a cursory review of LSD blotter
weights from other cases reveals that .0055 rests at the bottom of
the logical range. Compare United States v. Marshall, sos P.2d
1312, 1316 (7th cir. 19%0) (en banc) (per-dose weights of .0057
grams and .00964 grams), aff’d sub nom. Chavman v. United States,

111 s. Ct. 1919 (1991), Unlted States V. Bishop,. 704 .F.-Supp. 910,

e

(N.D. Iowa 1989) (per—dose weight of .0075 grams), aff’d, 894 F.2d
981 (8th Cir.), cert. denied, 111 S. Ct. 106 (1990); Unrt:ﬂ States

v. Andress, 943 F.2d4 622 (6th Cir. 1951) (per-dose we:.ght of .0065
grams), cert. denied, 112 S. Ct. 1192 (1992); United Sggtes V.

Leazenby, 937 F.-2d 496 (10th cir. 1991) (per—dose weight :2f .0060

grams); United States v. Tarsen, 904 F.2d 562 (10th Cir. 1990)

(per-dosa waight of 0061 grams), cert. denied, 111 S. Ct. 2800
(1991); United States v. Elrod, 898 F.2d 60 (6th Cir.) (per-dose
weight of .0055 grams),-cert. denied, 111 S. Ct. 104 (1990); United
States v. Rose, 881 F.2d 386 (7th Cir. 1989) (per-dose weight of

.0154 grams); United States v. DiMeo, 753 F. Supp. 23 (D. Me. 1990)
(per-dose weight of .0069 grams), 2ff’d withont ooinion, 946.F.2d

~
&
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880 (1st Cir. 1551). Therefore, we find that the district court
did not err 1n ~determining that extrapolating the lightest known
weight over all the dosage units was a more reliable estimate thanp

using the bare drug weight found in the table.
IIO

We find that the district court did not abuse itsg discretion
in refusing to admit extrinsic evidence to impugn a witness-’
cradibility. Further, we find that the district court properly

calculated Martz‘’ sentence. The decision below, therefore, is

arffirmed.
HEANEY, Senior Circuit .Tuégé, dissenting.

In my vVview, Nancy Martz should have been permitted .:r.a
introduce into evidence two documents which established that the
government informant was lying when he testified that he had not
entered into plea agreements in state courts in California and
Utah. With respect to drug related offenses in those states, the
exhibits were not offered to prove that Smith bad prior drug
convictions, but rather to attack his credibility. Smith’s
credibilitv was crucial ~— his testimony was essential to Martz’s

conviction. The admission "of these documents could have _been

accomplished quickly, and it would not have given rise to a“mini- )

trial.

Although the Carter case well supports Martz’s posgition, the

&-m/ jority distinguishes Carter on the grounds that the ‘document in
that case was admitted only after the witness admitted its

Here, however, the trial court did not ever guestion

authenticity.
If faced with

‘Smith as to the aﬁthenticity of the plea agreement.
questioning about the previous plea agreements, Smith may weéll have
backed off his previous statements, and his credibility would have

been damaged-

wiulilt
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I_ also believe that the majority errs in affirming the
sentence. This court, over my dissent, recently held en banc that
we must follow policy statements and commentary to bring about
consistency in sentencing. United States v. Kellev, 956 F.2d 748,
756 (8th Cir. 1992) (en hanc). One would think that we would be
bound by that decision where the policy statement or commentary
requires a shorter sentence as well as where it reguires a longer

sentence.

But, apparently this is not to be the case even though the
application note here is clear and precise: "If the mmber of doses
. - . but not the weight of the coéntrolled substance is known,
multiply the number of doses . . . by the typical weight per dose
in the table below to estimate the total weight of the controlled
substance.®™ U.S.5.G. § 2D1.1 (Application Note 11). The weight
of each dose was not known; thus, the table had to be used.

Unlike the majority, I do not believe extrapolation would be
proper in this case. Unlike the situation jin Bishop, the blotter
paper here did not come from the same source at the same time.
Onited__States v. Bishop, 894 F.2d 981, 987 (8th Cir. 19%0).
Moreover, the amount of blotter paper weighed was a small fraction
(approximately five percent) of the total amount attributed to
Under these circumstances, the district court did not have
enough "“case-specific information"” from which to mnake a ®more
reliable estimate of the total weight."™ . U.S.8.G. § =201.1

(Application Note 11). Compare Dnited States v. Shabazgz, 933 F.24

-

1029, 1034 (D-C. Cir. 1951) (use of table in Note 11 not reguired
where defendant conceded esti:naﬁed weight of dilaundid _pills was
accurate, and where estimated weight was supported by data from
Physicians Desk Reference, the manufacturer, and the DEA).

Martz.

The majority opinion buttresses the district court’s findings
by favorably comparing the district court’s calculation of the
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- the weight per dose,
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average weight per dose of the dosege unit (.005S5 grams) to LSD

blotter weights sef forth in reported cases from other circuits.

See ante 'at 8-%. Zlthough the majcrity’s review is interesting,

I do not see how findings of fact from other cases can constitute
"case~specific" evidence to support the district court’s findings

of fact in this gase.

The majority also reports that a wide variance in blotter

paper weights would not be possible in this case "because the known

weights were clustered at .0055 to .00682." See ante at 8. With

all due respect, I think this reasoning is circular: because only
three samples were taken, there is no way to know whether there was
a wide wvariance between blotter paper weights, yet the limited
sample is used as proof that there was not a wide variance in

weights. Moreover, there was a wide variance between even the

three samples -— the heaviest sample was almost twenty~five percent
heavier than the lightest sample. .

While it would have taken a short time to accurately determine
the govermment did not make this effort.

Thus, the court was obligated to follow the table.

A true copy-

Attest: ’

CLERK, U. S. COURT OF APPEALS, EIGHTH CIRCUIT.

G v -
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VIA FAX (202) 273-4529

United States Sentencing Commission
1 Columbus Circle, N.E.

Suite 2-500

Washington, D.C. 20002-8002

ATTN: Public Information

To: Honorable Sentencing Commission:

I am an active criminal defense lawyer and am writing to
comment on two of the most serious areas of abuse that I have
personally witnessed in my law practice.

AMENDMENT NO, 20 - (pg. 25) - Monev Laundering (Chapter Two,
Part S) - Consolidate Sections 2S1.1 and 2S1.2 in Sections 2S1.4
and 281.4; Ties offense level closexr to seriousness of offenses.

In the area of white collar crime this area of the guidelines
is the one most frequently abused by prosecutors. In plea
bargaining negotiations, we are frequently told "if you don’'t plead
to the mail fraud, then we will charge him with money laundering".
It is very unfair when someone can get 6 to 10 months for a mail
fraud scheme, and then 40-something months for depositing the check
that was the object of the mail fraud. In the first place it does
not make good sense, and in the second place it is a very unfair
advantage for the Government. Purther, it does not in any way mete
out fair punishment.

It is vdry simply an arrow that should be removed from the
Government’s gquiver.

AMENDMENT NO. 40 - (pg- 63) - 100 to 1 Ratio of Crack vs.

Powder Cocaine; There is in fact little scientific support for the
?%@;ioo to 1 Ratio, and unquestionably black persons are impacted by
his very unfair requirement. I proved in the case of United
States v. Hutchinson, in the United States District Court for the
Western District of Oklahoma, Case No. CR-92-31-T, that of all




J. W. CoyLE HOI, InNcC.

United States-Sentencing Commission
March 15, 1993
Page 2

crack cases since the guidelines (November 1, 1987) in the Western o
- District, 94.39% of the defendants were black.

The enormous disparity in sentences, and the unduly harsh
requirements of the gquidelines have resulted in the 1life
imprisonment of many persons who deserve a substantially shorter
sentence. This should be done immediately, and retroactively.

Thank you for the opportunity to comment on the guidelines.

Jwe/am
L—JW.8C
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March 12, 1993

William Wilkins, Jr.

Federal Sentencing Commission

One Columbus Circle,

N.E.

Suite 2-500
South Lobby

Washington, DC

20002-~-8002

In Re: Proposed Amendments By The

Practitioners Advisory Group

Dear Judge Wilkins:

The Board of Directors of the Pennsylvania

Association of Criminal Defense Lawyers wishes to express our
approval of the proposed amendments to the Federal Sentencing
Guidelines as submitted by the Practitioners Advisory Group.
As practitioners, we experience first-hand the impact of the
Guidelines not only on our clients but on the entire judicial

system.

attention

In stating our support, we draw particular
to the following:

Proposed Amendment 35. Treatment of acquitted

conduct under 81Bl1.3 Relevant Conduct. PACDL

prefers Option 1 yet recognizes that the majority
of conduct deemed relevant conduct for sentencing
purposes is generally not included in acquitted
counts but is most often "uncharged conduct".
Further, we believe that any conduct used for
sentencing should meet the beyond a reasonable
doubt standard and should be submitted to the trier
of fact during trial.

Proposed Amendment 36. Rule 11 procedure. PACDL

supports the recommendation in this comments. It
should also be noted that the Federal Court sectlon
of the Allegheny County Bar Association is
recommending that the local rules for the Western
District of Pennsylvania be amended to require a
pretrial conference including the Government
prosecutor, the defendant and the probation officer
in order to disclose the facts and circumstances of
the offense and the offender characteristics
applicable to the Sentencing Guideline range.
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Proposed Amendment 39. Reduction of offense level for

;;fi drug gquantity. PACDL supports the overall scheme of
this proposed amendment and believes that a maximum
offense level of 36 achieves the purpose of the
Sentencing Guidelines system.

The proposed amendments by the Practitioners Advisory
Group are a definite improvement upon the Federal Sentencing
Guidelines as they presently exist. The input of attorneys who
work with the Guidelines on "the front line" must always be given
- high priority. PACDL supports the efforts of the Advisory Group.

Very sincerely, :

Ao I K

Caroline M. Roberto
Board Member and Chair of the
Sentencing Committee

CMR:abs



UNITED STATES DISTRICT COURT

- WESTERN DISTRICT OF PENNSYLVANIA -

. PITTSBURGH, PENNSYLVANIA 15219
CHAMBERS OF

{""WVNALD E. ZIEGLER

' U.S. DISTRICT JUDGE

412-644-3333 MarCh 10! 1993

- Hon. William W. Wilkins, Jr.,

Chairman, U.S. Sentencing Commission
Suite 2-500, South Lobby

One Columbus Circle Northeast
Washington, D.C. 20002-8002

Dear Judge Wilkins: -
Re: United States Sentencing Guidelines

I am responding to the invitation of the Sentencing
Commission to comment on the proposed amendments to the
Guidelines and the proposals of various groups. I have served as
a state court trial judge for five years and a federal district
court judge for 15 years in a metropolitan area. Hence, I bring
to my work a fair understandlng of the best and worst of both
criminal justice systems in reviewing the Proposed- Guideline’
Amendments. In my judgment, the federal sentenc1ng guidelines
are inferior to the state court guidelines in Pennsylvanla, and
therefore I have scanned the Proposed Aamendments in-an-attempt to
select the amendments that will 1mprove the federal sentencing-
scheme.

Proposed Guideline Amendment No. 1, Pg. No. 1 should be
adopted as urged by the Practitioners Advisory Group in Option 1
at Pg. 56. Most citizens and virtually every juror would be
shocked to learn that a court is required to include conduct in
the sentencing equation that their representatives have found not
proven by the prosecution. In addition, any exception to a
complete bar of such evidence strikes most informed observers as
unfair and one-sided. Prior to the guidelines, federal trial
judges did not consider acquitted conduct at the time of
sentencing, and the supporters of the guidelines have failed to
sustain their burden of proving that § 1B1.3, as constituted, has
had any deterrent effect upon aberrant conduct or has promoted
uniformity in sentencing.

Proposed Guideline Amendment No. 10, Pg. 20 should be
adopted to promote uniformity of law and 1ntroduce common sense
in a difficult area of sentenc1ng " The inclusion of unlngestlble
mixtures in the weight of a controlled substance promctes public
cynicism and contempt by the offender. It also leads to g*ossly
dlsproportlonate sentences in certain cases and therefore
undermines’ the foundation on which the guidelines are- bottomed
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Proposed Amendments 29 and 30 (Judicial Conference) are
long overdue. The members of the Commission and staff are fond
of stating at various Circuit Judicial Conferences and in other
fora that departures are authorized in appropriate cases under
the guidelines. The courts of appeals are often blamed by
members of the Commission for being too rigid in interpreting the
departure provisions. The Criminal Law Committee of the Judicial
conference has now provided the Sentencing Commission with the
opportunity to stand up and be counted on this issue.

Proposed Amendments 31, 32 and 33 (American Bar
Association) are progressive proposals that recognize that
prisons are limited resources that should be reserved for the
most serious offenders. They also recognize that for many non-
violent offenders there are effective alternative sentences. For
many years prior to the guidelines, I kept a record concerning
the number of offenders that violated a probationary sentence.
The number of violators totalled 15% This means that 85% of the
defendants did not violate probation and for these offenders a

non-prison sentence was successful, effective and obviously less
expensive.

Proposed Amendments 37 and 38 (Practitioners Advisory
Group) are sensible and deserve adoption. They advance
uniformity of application and fairness for offenders who do not
profit from an offense. This is especially important for non-
violent offenders for whom alternatlves to total confinement may
be entirely appropriate.

Amendment No. 40 (Practitioners Advisory Group)
correctly captures the disparate impact of the guidelines upon
minorities. The 100 to 1 quantity ratio is irrational and leads
to unfair sentences. Quantity based sentencing involving crack
cocaine produces sentences, in many cases, that are harsh, have
no deterrent impact and are grossly disproportionate. The same
reasoning applies to Amendment No. 50 (Federal Offenders

Legislative Subccmmittee). Congress cculd not have intended such
results.

Thank you for giving me the opportunity to comment on
the matters pending before the Sentencing Commission.

rs very truly,
Cii;ZHﬂA~¢Z:*(i?, .

Donald E. Ziegler

ef
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

CHAMBERS OF

HAROLD D. VIETOR

u.

8. DISTRICT JUDGE °

U. S. COoURT House — %

DES MOINES. IOWA 50309

February 9, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-~8002

Attention: Public Information

This letter sets forth some comments I have concerning
proposed guldeline amendments. I may supplement these comments
with a later letter -after I have had an opportunity to examine -
the proposed guidelines amendments in greater detail.

By and large, the proposed amendments look gocod to me. I
strongly favor proposed amendments 1, 9, 10, 11, 12, 23 and 25.

In respect to 13, issue for comment, I believe that section
2D1.1 should be amended to reduce the amount of drugs for which
the defendant should be held responsible to the amount that the
negotiated payment would fetch on the actual market.

In respect to 24, issue for comment, I believe that the
court should have downward departure power for substantial
assistance, without a government motion, when the defendant is a
first offender and the offense involves 1o violence. 1Indeed, I
would prefer an even broader power. '

In respect to 40, issue for comment I believe the
Commession sheuld ask Congrazs to eliminate the 120 tc I ratico
for powder and crack cccaine. The Draconian sentences required
for crack offenders are unconscionable.

In respect to 66, 1issue for comment, I strongly oppose a 4§
level enhancement for felonies committed by a member of, on
behalf of, or in association with a criminal gang because I
believe that such a guideline would be difficult to apply, would
border on gullt by association, and would tend to infringe or
constitutional rights of free expression and assoclation. 1t
would work far more mischief than good, I fear.

Sincerely, ;

Harold 0. VYietor
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CITIZENS UNITED FOR REHABILITATION OF ERRANTS

“A National Effort to Reduce Crime Through Criminal justice Reform”’

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, DC 20002-8002

Attention: Public Information

To Whom It May Concern:

Executive Director
and Administrator

Charles and Pauline Suliivan

NATIONAL OFFICE:

PO Box 2310

National Capital Station
Washington, DC 20013-2310
202-842-1650, ex. 320

CURE-NH

William J. Manseau, D.Min.
Chairperson

6 Daniet Webster Highway S.
Nashua, NH 03060

Phone: 603-888-3559

March 10, 1993

I wish to express my full support for proposed amendment #50 to
the Federal Sentencing Guidelines for 1993 which reads as follows:
"In determining the weight of LSD, use the actual weight of the
LSD itself. The weight of any carrier medium, e.g. blotter paper,

is not to be counted."”

I urge you to specify that it be fully retroactive and that you
submit it to the Congress on or before May 1, 1993. There are
approximately 2,000 individuals incarcerated in the federal system
to date, the majority of which are first-time, non-violent
offenders, who have already been unjustly sentenced to outrageous
amounts of time in LSD offenses for the sheer weight of carrier

mediums.

Also, I wish to state my support for the Edwards Bill, The Sentencing
Uniformity Act of 1993. Please work to repeal the mandatory minimum

sentencing law and restore sentencing justice to all.

Thank you.

Sipcerely,

\J&/C1: N ;7g(f(t.“ s S

William J. Mansdau, D.Min.
Chairperson, CURE-NH

WIM/
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reotindgs from FoCOD0 Danbury. I awm carvenlb!y serving a 128 monlh

seateonee without parale, or conspiracsy Lo distribute 1.5, [ have
ne history  of  violence what 5o ever, nor any prior Felony
convictions. b have Laken responsibility for my orime. L conbinue
Too demonstrale, <liligeant Ly, my vhole-hearted convicliog e vrelform
mr Liro T am bhiding me time wi =l alltending Marist College {1

made high leca e Tast semestor, .. intend Lo Jdo so adain), and he
Comprobegsive Chemioal Abuse Program, among other programs.  In 2
moidb by P o done all this--128 monlhs are enlireiyv HNNOCeSSAary an:d
i at hoamal e, Foam an asscob Lo our soctely, and to the world.,

An o rnleroab iy tarn of evonls has unfolded, and it warrants vour

rmmedial e altention! I' have onclosed information that document s
andoeepiaiines the "gquirk oin Lhe law” o thatl o jnetifics thome absired
sonbencs s o LED offenses, by including the ivrelevanlt weighl of
carrder o medinms., You will also Pind an excoerpt, from the Foderal
Hoedistor, coantaining 1993 amendments to the Federal Sentencing
Guidel ines, as proposaed by Lhe U.5. Sentencing Commission. Sec

amendment.  #50--synopsis ol  proposed amendment and proposed
amendmentl—-which reads: "In delLermining the weight of LSD, use the
actual weight of the L.SD ikself. The weight of any carrier medium
(blotter paper, for example) is not to be counted.”™ This amendmenl
seels to reclify o a truly ¢ross misappropriation of justice.

Thismeaa=s thatl prison stavs (which are costbly Lo the American tax-
pavers and public at large, as well as the individuals and their
Familica, in both tangible and intangible ways) could be dutifully
chovlenad o mysel T and 2000 other human beings serving 10, 15,
anst 0 Lenr wenteonces (wilh oull parole), for Lhe sheecr weight of
irrelevant, carrvier mediums. ... Thiz would not be mocking the fact
Fhat LS s Gl legsal, it would =simply serve to produce Jjust

senteonees, n which the "time would it the crime”.

I carnesily request Lhat you write Lthe U.S. Sentencing Commission,
and volice your support for crucial amendment #50! [T IS ESPECIALLY
TMPORTANT FOR YOU TO URGE THAT TIT Bl RETROACTIVE!! This needs Lo
be done by March 15th, since public hearings arce scheduled in
Washinglon DoCL, on March 22nd. (Sce Federal Registar excerpt).

I hope and pray thatbt you will find the Lime and understanding to
Al on this issue,..it’s nob only for my bencfit, but thousands
Just Tike me, encompassing all our families and loved ones, as well
as all those that will conlinue Lo be lederally prosecuted For LSD
offense«w, Plecase, justice and equity must transcend rhetoric!
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Hlingis Pennsylvania system will be perceived as "rigged”.

indiana South g:lr‘olina -

lowa South ota .
a_ s ] .. . :

mﬁiﬁ Toxas In fact, in my opinion, this proposed amendment goes

Massaonioefts  Vegmia against the very spirit of the confirmation hearings of the

Minnesot Washington ] o : 3 .

Moot A first commissioners that were conducted in 1985 by Sen.

: Charles Mathias, the Republican from Maryland.
Issue Chapters
CURE-ENOUGH (Ex-offenders Need

ey es: Undersianding, Guidance - I shall never forget Sen. Mathias asking the commission-
CURE For Veterans 3 " 3 3 " oo; 3

S T et venders Restored gpp919tees to raise their hands" if they had ever spent Fl@e
_ Thiough Treatmen) in jail. For those who had not, he encouraged them to visit
ederal Pnson Chapter of CURE N . <

HOPE (Help Our Prisoners Exist) of CURE the jails and prisons. :

Life-Long/CURE )

Affiliates

Creations (North Carolina) By this exercise, Sen. Mathias was encouraging a word
inside-Out: Citizens United for - : " " 3

., Frison Reform, Inc. Gonnectiout that is almost non-existent today, "mercy". Sen. Mathias was
e e e v Isiand indirectly telling the Commission that their attitude should
Public Official Sponsors be one of coming down of the side of reducing (not enhancing)
Sen. Daniet K- Akaka (D-H1) the sentence whenever appropriate!

 Sen. Dave Durenberger (R-MN)
Sen. Tom Harkin {D-1A)
Sen. James M. Jeffords (R-VT)

g&ﬂﬂggfﬁgywcm In the same way, I encourage you to support the 33
gﬁgﬁmg?ggghm proposed amendments that would reduce drug sentences
Cong. Bob Clement (D-TN) ?{:especially the one that would .eliminate the weight of the
Cong. Ronaid D. Coleman (D-TX) - - :

- John Conyers, Jr. (D-MI) carrier in LSD cases.

. Ronald V. Deftums {D-CA)
. Lane Evans (D-IL)

.4%mﬂ$§gg§ In this regard, I have attached a copy of a recent
Tea . Moran, - (O letter that we have received. I have removed the name since
_onstance Moreila (R-MD) we are not certain if he wants his name to be known.

. Charles B. Ranget (D-NY)
. Bill Sarpalius (D-TX)
. Louise M. Slaughter (D-NY)
. Fortney (Pete) Stark (D-CA)
. Louis Stokes (D-OH)
. Craig A. Washington (D-TX}
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Den I‘CHM&"WM% ceee e ee....Monday March Jst 1993
Greectings from F.C.T. Danbury. 1 am currently serving a 128 month
senltence without parole, for conspiracy to dist ribute LSD. T have
no history of vj«:)].eﬁi;}e what so ever, nor any prior felony
conviclions. [ have takén responsibility lor my crime. [ continue
to demonsbtirale, diligently, my whole-hecarted convicetion to reform
my Jife. T am biding my time wisely, allending Marist College (1
made high honiors lasth semester, .. intend Lo do so again), and the.
Comprehensive Chemical Abuse Program, among ot.her programs. In 21
monbths, 17ve done all this--128 months are entirely unnecessary and
unfathomablo. I am an assel to our society, and to the world.

An interesting turn of events has unfolded, and it warrants your
immediate altention! T have enclosed information that document:s
and explains the "guirk in the Taw"™ thal justilies these absurd
senlences for LSD offenses, by including the irrelevant weight of

carrice moediums., vou will also find an excerpl, from t he Federal
Regisler, conbaining 1993 amendments to Lhe TFederal Sentencing
Guidelines, as proposed by the U.S5. Sentenc ing Commission. See

amendment.  #50-—-synopsis ol  proposed amendment and proposed
amendment--which reads: "In determining the weight of LSD, use the
actual weight of the LSD itself. The weight of any carrier medium
(bloLbLer paper, for example) is not to be counted."” This amendment
seeks Lo reclify a truly gross misappropriation of Jjustice.

This means Lhal, prison stays {(which are costly to the American tax-
pavers and public at larde, as well as the individuals and thelr
familie=, in bolth tangible and intangible ways) could be dutifu Lly
shortenad, for mysell and 2000 other human beings serving 10, 15,
and 20 year sentences {(wilth ouk parole), for the shecr weilght. of
irrelevant carrier mediums....This would not be mocking the fact
ihat 1LSD is illegal, ik would simply serve to produce just
sentences, in which the "time would Fit the crime”

I earnestly request thal you write the U.S. Sentencing Commission,
and voice your support for crucial amendment #50! IT IS ESPECIALLY
IMPORTANT FOR YOU TO URGE THAT IT BE RETROACTIVE!! This needs Lo
be done by March 15th, since public hearings arc scheduled in
Washington D.C., on March 22nd. (See lFederal Registar excerpt).

I hope and pray that you will Find the tLime and understanding Lo
acl on this issue,..it’s not only for my bencfit, but Lhousands
just like me, encompassing all our ftamilies and loved ones, as well
as all those that will continue Lo be federally prosecuted for LSD
offenses. Please, justice and equity must transcend rhetoric!
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March 12, 1993

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500

Washington, D.C. 2002-8002

Dear Honorable Commissioners:

| read with interest the February 3, 1993, issue of THE CRIMINAL LAW REPORTER
published by the Bureau of National Affairs.

It is my opinion that the federal sentencing guidelines indeed are worthy of
refinement. In general, the courts have assumed too much in accepting prosecutors’
statements of related circumstances as they relate to sentencing. In my observation,
these "related circumstances” are often.no more than allegations which have not been
investigated. Therefore, resulting sentences have been more harsh than warranted.

The specific purpose in_writing this letter is to support the proposed amendment to
subsection {c) of Section D 1.1. There should be no question as to whether or not
only the actual weight of the LSD itself should be counted. It is the actual drug

- activity itself, after all, that harms society. To penalize citizens for their selection of
a carrier medium is absurd. The practical effect of the existing sentencing guideline
is to further overcrowd our prison system and to actually inflict unwarranted injustices
upon guilty persons and their innocent families.

-1 offer you this comment not without sympathy for the overall Drug War or for those
who fight it. My first front line experiences with the control of illegal substances was
in the late 1960’s as a U. S. Military officer. For quite some time | shouldered the
responsibility for drug control enforcement in a large Army Tank Unit. The ruthless
greed and 'viplence are things that can never be described adequately.

Much later in my civilian career; | served as the Executive Director of Drug Free
America. Despite some monumental efforts by those involved, that National not-for-
profit organization was forced to close its doors, as were many others engaged in
similar efforts, because pubhc support simply couid not find ‘consensus |n how to
defeat the problems which drugs inflict on our civilization. "~ -

However, there were some concerns that were voiced consistently by many

constituencies. Among them was the fear of over-punishing the relatively low volume
players (i_nterm-ediaries to sellers and users).

MarLEMooR CORPORATION, 1360 BEVERLY ROAD, SUITE 305, McLean, VA 22101 703;821'—3544 Fax 703-448-1236



While an argument certainly can be made for attempting to cripple the drug supply °
system by dis€ouraging the partigipation of intermediaries and users by holding over
them the system’s enforceable threat of awful, costly penalties for their participation
no one ever argued seriously that such penalties. would do much more than simply

. force the major players to change their marketing and distribution methods; a
delaying tactic to permit the "system" to find other, more effective "solutions.” The
real rub comes in the fact the problem is not strictly a business one. It is not simply
a matter of economically discouraging an established sales and distribution system.
It is a matter too of balancing the rights of individuals within the context of very
fundamental philosophies underlying our entire legal system.

The foregoing is not a suggestion that the rights of individuals always outweigh those
of society as a whole. However, when we include as a component of the definition
of a criminal act the physical weight of the container of an illegal substance, we
fabricate an irrelevant, alternative meaning for the word "severity” which is
inconsistent with the harm or potential harm of the act. For any sentencing guidelines
framework to work in a truly just system, the very definition of the crime must be
accurate, and consistent based upon sound reasoning. The proposed amendment of
subsection (c) of section 2D1.1 will ensure that penalties under the Sentencing
Guidelines will be consistently applied relative only to the actual weight of the illegal
substance itself. In my opinion, the Sentencing Guidelines must be amended as
proposed. | strongly urge the Commission to accept that proposal.

Sincérely,

(ide V.gwég\

William V. Burke
President
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United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Commissioners:

This letter concerns the series of proposed amendments to
the sentencing guidelines. I am writing to advocate the
passage of proposed Amendment 50, which will eliminate

:x<the weight of the carrier in LSD cases, allowing the
actual weight of the drug, not the carrier weight, in
determining the offenders sentence.

I believe Amendment 50 will correct the current inequity
in the sentencing of LSD offenders. I believe that LSD
offenders are being and have been sentenced far in excess
of what justice requires due to the inclusion of the
carrier mediun.

I also advocate passage of proposed amendment 56, which
would allow for the correction of the previous
guidelines, which were enacted with good intent, but in
practice have proven to be at at odds with COngress s
mandate to the Sentencing Commission to promote
unlformlty of sentencing.

Thank you for your consideration regarding this matter.

Sincerely,

Virginia L. Conroy
2187 Clifton ,
St. Louis, MO 63139

dpok TOTAL PAGE. AL sk
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March 11, 1993

- ATTN: Public Information
U.S. Sentencing Commission
One Columbus Circle, N.E.
Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Dear Commissioners:

As a young trial attorney and taxpaying citizen, I send
you a resounding vote of confidence for the proposed
amendments to the Sentencing Guidelines.

Although I question the wisdom and legality of the
Guidelines, I commend the Commission’s efforts to bring back
some degree of common sense and fairness to the sentencing
process. As we have all seen, the current system has led to
a most deplorable paradox: the ringleaders and most
‘notorious criminals actually serve less prison time because
they have more 1nformat10n to "assist" the government This
is not justice.

The drastic sentences that are now imposed for drug
offenses are equally deplorable. Non violent drug offenders
are needlessly crowding our prisons and costing us billions
of dollars. So, I particularly encourage you to support the
proposed amendments to the drug quantity table in Section
2D1.1.

Finally, I urge you to reconsider the definition and
penalty enhancements for "career offenders." The current
definition is much too inclusive to result in such harsh
penalties. Two different types of crimes committed within.
15 years is hardly a "career" in crime, and hardly ]ustlfles
adding ten or more years to a sentence.

This became painfully clear to me in a recent case
where one of my clients was sentenced under the Guidelines
for conspiracy to distribute 5 kilograms of cocaine. No
cocaine was seized; no witness bought cocaine from my client
or sold cocaine to my client. The only cocaine allegedly
received by my client was the result of a mistaken
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delivery of a kilogram instead of an ounce. For this, my
client was sentenced to 360 months.

No one deserves this sentence, regardless of his past,
and I urge you to make every effort to put an end to this
type of disproportionate punishment. You should pass the
proposed changes to the drug quantity table, and you should
apply them retroactively. ‘Nothing less will repair
injustices like this one. :

Please keep my words, and the plight of my client, in
mind as you consider the proposed amendments. Also, llsten
carefully to the representatives of Families Against
Mandatory Minimums (FAMM). They have horror stories just
like mine. ’

I will watch closely as you debate the proposals, and I
pray that justice will be done.

A friend of

Karen S. Wilkes

KSw/kvd
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KLINGER, ROBINSON, MCCUSKEY & FORD
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TELEPHONE
(319)395-7400
CABLE: TESHUB
FACSIMILE
(319)395-9041

United States Sentencing Comm1551on
One Columbus Circle N.E.

Suite 2-5G0

Washington, DC 20002-8002

ATTENTION: PUBLIC INFORMATION

Dear Sirs:

It is my understanding that there is currently a proposal to
take the carrier weight out of LSD sentencing before the
Sentencing Commission with respect to the United States
Sentencing Guidelines.

I have seen in connection with my representation of people
charged with LSD-related offenses the impact that adding the
carrier weight in has. In one particular case that I am aware
of, it increased the number of grams from slightly in excess of
11 to over 300. As you can tell, the impact such an increase
would have would be substantial.

I think to remove the requirement of the carrier weight would
- bring LSD offenders more in line with offenders in other drug-
related cases as contemplated by the Federal Sentencing
Guidelines. '

I want to thank the Sentencing Commission for its review of
this matter. :

Very truly,

KLINGER, ROBINSON MCCUSKEY &
FORD '

Mw

GLR: jsak
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Attn: Public Information
U.S. Sentencing Commission
One Columbus Circle, N.E.
Suite 2-500 South Lobby
Washington, D.C. 20002-8002

Dear Commissioners:

. I am writing to you today to express my interest and support
. of the 33 proposed amendments that would reduce drug sentences. My
interest is personal as well as a concerned taxpayer.

My son was sentenced to 30 years under the Criminal Career
law. At the time when the arrests were taken, my son was at work.
The codefendants that were arrested all pleaded quilty. Not one of
them received the time my son did. The person that the DEA was
investigating had prior felonies also, but he didn’t receive such
harsh sentencing.

I spent everyday at the trial and was astonished as to how the
judicial system has failed. The judge apologized for having her
hands tied by the sentencing guidelines. This is disgraceful for
a judge to be striped of their expertise.

This just makes me wonder what type of respect can our youths
expect of our government, when I see the government has no respect
for human life.

I worked hard to raise.my sons properly. I’'m a caring,
responsible, and level thinking individual. I just can’t imagine
my sons life being destroyed by a law that can be revised.

I believe there are other alternatives to this issue. I’m not
saying don’t punish an individual, I’m saying, let the time fit the
crime. I very rarely hear of the government setting up treatment
programs, or prevention programs for this nationwide problem on
drugs. I believe the drug game is a sickness like anything else,
such as a tooth ache. It must be treated.

I would greatly like to believe in my government, but its
extremely difficult.



I’'m not only concerned for my son, I’m also concerned for
first time offenders who are given outrageous sentences.

Let’s get these issues resolved and use these tax paying
dollars for treatment, prevention, and educate our people.

Respectfully,

Brenda smith

4508 15th Street, N.W.
Washington, D.C. 20011
/bs

cc: President Clinton-White House
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March 10, 1993 "

Attn: Public Information
U. S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D. C. 20002-8002

Dear Mambers:

We support proposed amendments to reduée drug sentences as endorsed by Families
Against Mandatory Minimums. Please give their representatives every consideration.
They know the problems we families face.

Our 39 year old son was convicted in a drug conspi_racy case because a goverrment-
arranged "sting" group discussed locations at his homesite. - He received a 10 year
sentence! He is a non-violent first time offender. The real victim is his son, our
totally blameless 3 1/2 year old grandson. We are helping our daughter-in-law raise
this innocent child. We hope for relief on appeal. We have NOT received the justice
in which we were raised to believe. PLEASE help our family and others like us help
ourselves. ‘

Thank you for your attention.

Sincerely yours,

cc: Families Against Mandatory Minimums (202) 457-5790, Julie Stewart
Bill Clinton, United States President
Bob Graham, Florida Senator
Comnie Mack, Florida Senator
Pete Peterson, Florida Representative
Clyde Taylor and Judge Griffin Bell, Attorneys
Re: George Martin Croy - 09645-017

%Sg_%isgigg%%% %g the Northern District of Florida, Pensacola Division

Main Oftice ® 217 North Monroe Street

Capitol Center Branch ¢ 116 East Jefferson Street

South Monroe Street Branch ® 3404 South Monroe Street
Thomasville Road Branch @ 3501 Thomasville Road
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*Alo Admitted in Kentucky

March 8, 1993

Mr. Mike Courlander

United States Sentencing Commission
One Columbus Circle, NE

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

RE: Proposed Amendments to Sentencing Guidelines

Dear Mr. Courlander,

This letter is to provide my input on several of the proposed changes and amendments
to the sentencing guidelines. I hope that these are of some use to you as these changes are
contemplated. I am limiting my comments to three proposals, but on a broader scale would
suggest that the Commission give favorable consideration to all changes which result ina
more equitable situation,

s Prior to expressing my views I wanted to give some background on myself. I am an

attorney in Cincinnati, Ohio. The majority of my practice involves federal criminal
sentencings and post-conviction motions related to sentencing. I handle cases in federal court
across the country. Because of my work I have become familiar with the contents of the
guidelines. It is with this understanding that I provide the following comments.

The proposal that would permit a District Court Judge to make a downward
departure, without the United States Attorney making the request, if the Judge belicves the
Defendant has provided substantial assistance is one which should be approved. The current
scenario permits the United States Attorney to plea bargain with the Defendant and decide
after the Defendant provides information whether to make a request for a downward
departure.  Absent unconstitutional motivation on the part of the U.S. Attorney, there is
nothing a Defendant or Judge can do, If the U.S. Attorney does not request a downward
departure. This system smacks of unfaimess. The U.S. Attorney, gains the information and
then can decide not to give the Defendant any credit for it. The Defendant may have already
put himself at grave personal risk and additionally is not able to retrieve what he has
provided to the U.S. Attorney. Permitting the Judge to have control on this situation would
level the playing field and result in a more just situation.

The proposal reducing the top guideline from 43 to 32 is another one which should be
approved. The length of sentences in drug cases has simply gotten out of hand. Asa
society we can not continue to pay the costs of warehousing individuals for twenty and thirty

years, especially when they are first time offenders. The comparison is made repeatedly
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between violent effenders and drug offenders and the relative disparity is sentcnces received.
The proposed amendment would help alleviate this disparity and more importantly result in
sentences, espec:ally for first time drug offenders, wh1ch are more in Keeping with a system
of fairness and Justxce. :

The third proposal I am writing about relates to eliminating the weight of the carrier
in LSD cases when calculating the weight of the drugs involved. Tt is difficult for me to
understand the rationale behind adding to the weight of the actual drug the weight of the
carrier paper. This would easily result in a situation -of a supplier or manufacturer who has
not separated the drug into doses and thereby not placed it on carrier paper being treated the
same as the street seller because of the added weight of the paper the drug is placed on.
Simply, a person should be held accountable for the drugs involved, not the material it is
carried on.

I thank you for the opportunity to comment on these specific proposed amendments,
and the amendments in general. I hope that the amendments will receive favorable
consideration. Additionally, I would welcome the opportunity to provide testimony or
additional information at any scheduled hearings on these proposed amendments. If I can be
of further assistance please do not hesitate to contact me at (513) 651-9636.

Very Truly Yours,

e

PLB\wpf
cc: Congressman David S Mann
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Richard T. Marshall, P.C. —
6070 GATEWAY BOULEVARD EAST - TELEPHONE: (915) 779-6627
REDDINGTON BUILDING - SUITE 508 TOLL FREE: (800) 221-4385
EL PASO, TEXAS 79905-2031 TELEFAX: (915) 779-6671
March 8, 1993
United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, DC 20002-8002

Attention: Public Information

Re: Proposed Amendments to the Federal Sentencing Guidelines

To the Members of the Commission:

I urge you to act decisively in amending subsection (c) of §2D1.1 of the Guidelines by adding
the proposed paragraph requiring that in determining the weight of LSD the actual weight of the
LSD itself be used, and not that of the carrier medium.

My only son, Stanley, is presently rounding out his fifth year of a 20-year sentence, as a first
offender, caught up in a sting operation, and involving a minor amount of LSD. At his
sentencing, adding the weight of the blotter paper to the imposition of a mandatory minimum
sentence resulted in a bizarre and inhumane sentence for an individual who poses no threat to
society. Stanley is now 35 and cannot expect to see freedom until the age of 48.

Stanley expressed himself far better than I could, in a written statement on mandatory minimums
and the use of the weight of the carrier medium in determining LSD sentences, and he has
requested me to submit the enclosed article, Hard Time for Heavy Paper, as written testimony
for the hearing scheduled for March 22nd. In addition, I respectfully request you to accept this
letter as written testimony.

CHARD T. MARSHALL

Yours sincerely

xc:  MR. STANLEY J. MARSHALL
07832-026-UW
9595 West Quincy Avenue
Littleton, CO 80123

RTM:m

STAN\SENTCOMM.LTR



HARD TIME FOR HEAVY PAPER

The United States is the world’s
leading jailer. We imprison more persons
per capita than Russia, Iraq and Haiti. Out
of every 100,000 American citizens, 455 are
imprisoned.  South Africa is a distant
second, with 311. The 19th Century notion
that penitentiaries were secure facilities
designed for rehabilitation of offenders is
today nothing more than a historical
footnote. Today it is universally conceded
that America’s prisons are a return to the
dungeons of yore -- places for warchousing
human beings, like so much nuclear waste;
to get them out of sight and out of mind.

Why does America differ from
England, France, Germany, Canada,
Australia..and all the other democratic
countries in maintaining a monumental
prison population? The reason is obvious:
the War on Drugs. In Federal prisons, 56%
of the inmates are drug offenders. By 1995,
that figure will be 70% Nearly ten years
ago President Reagan declared America’s
second War on Drugs, and Congress enacted
the Sentencing Reform Act of 1984. What
this act did was to set Mandatory Minimums
for federal judges to apply as punishment
terms for drug offenders. Judges were not
permitted to set lesser sentences than the
absolute lower limits set out in the
Sentencing Reform Act, no matter what the
extenuating circumstances.

The Act also provided for sentencing
guidelines.  The effect of these rigid
guidelines has been, over the years, to
further pigeonhole the convicted offender
into numerous series of sentencing ranges,
depending upon the nature of the offense,
and not of the offender. The guidelines
include enhancements that increase penalties,

........ by Stanley Marshall

and some departures that reduce sentences.
Despite these guidelines, no federal judge
may sentence any offender to less than what
is prescribed by the mandatory minimum.
One of the very few downward departures is
the one granted to an offender who assists
prosecutors and federal agents in a sting
operation or set-up of another prospective
offender. If the offender testifies that the
offense was the brain child of the

prospective offender, the first offender gets

a further downward departure from his
sentence, and the prospective offender is due
for a substantial upward enhancement of his
sentence. To say these guidelines encourage
a doubling of the prison population would
seem appropriate. - Incidentally, they
certainly seem to encourage a proliferation
of bad tips, which result in defective search
warrants, under which the homes of
innocents have been raided. In some of
these raids agents have shot and killed law-
abiding homeowners. The United States is
facing damages of millions of dollars in
lawsuits arising out of these mistakes.
Under the guidelines, however, furnishing
such information, no matter how inaccurate
it may be, is about the only way to get a
sentence reduced. On the other hand, there
are far more ways a sentence can be
enhanced.

Compounding this state of affairs is
the wide range of federal conspiracy
statutes. Minor participants, including those
even marginally or peripherally connected to
a drug transaction, are subject to a range of
punishments comparable to those meted out
to the persons who financed, orchestrated
and profited from the crime. Of course, the
kingpin is thus in an excellent position to
bargain with his prosecutors for downward
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departures, because he can testify against all
his underlings, including some who may not
even have been aware of their roles at the
time of the offense. Thus, under the
Sentencing Reform Act and the sentencing

. guidelines, it is not unusual to witness the

bizarre result of drug lords receiving

relatively lesser punishment than minor -

offenders. The concept of a mandatory
minimum sentencing scheme was not new in
1984. It had been enacted back in 1970, but
was quickly repealed. Ironmically, George
Bush, at that time a congressman from

Texas, was one of the voices calling for -

repeal. Of course, that was before the
Willie Horton era, when it became
politically expedient ~ to maintain the
appearance of being tough on crime at any
cost in the midst of the War on Drugs.

Federal judges are almost unanimous
in their opposition to Mandatory Minimums.
A number have taken senior status, when
faced with the grossly unjust sentences they
were being forced to impose. A few judges
have ignored the mandatory minimums,
running the risk of being reversed on appeal.
What outrages the judges is the fact that the
Mandatory Minimums have relegated learned
judges into rubber stamp roles. They no
longer judge. They apply a formula from a
chart. They are prohibited from taking into
account any human, economic or societal
factors, in sentencing. They are no better
than computer terminals.

"The Sentencing Reform Act of 1984
also abolished parole for drug offenders.
Nobody gets one third or more off. their time
anymore. The only remaining good
behavior incentive is a maximum of 54 days
of "good time" each year, which is 14.79%
of the time assessed. That means that an

HARD TIME FOR HEAVY PAPER

inmate sentenced for a single minor drug
transaction to 10 years will have to serve at
least 85% of his sentence, and can hope for
a maximum good time reduction of 17
months and 21 days, after being locked up
for eight years, six months and nine days.
It is amazing that our federal prisoners are
as well behaved as they are, considering this
almost total lack of good behavior incentive.

I am a drug offender. I’m serving
four years for selling L.SD, and an extra 16
years because of the paper it was on,
because Congress unintentionally failed to
distinguish blotter paper, upon which LSD is
marketed, from common adulterants used in
the marketing of heroin and cocaine.
Heroin and cocaine are cut with powdered
milk or similar substances, thus enhancing
the profits of the drug dealers, who sell
those drugs by weight. LSD is sold on the
basis of the number of doses. Congress
apparently was unaware of this when it
permitted the use of language which could
be interpreted as including the weight of the
paper, or capsule, or sugar cube, along with
the LSD. The result, in the case of LSD,
where the weight of the paper, which is not
an adulterant, but merely a carrier medium,
adds no value and is hundreds or thousands
of times the weight of the drug, was
characterized as bizarre, by the five
members of the Seventh Circuit Court of
Appeals who dissented from the affirmance
of my conviction.

When 1 was sentenced we had tried
to explain this distinction to the trial judge,
but he found that I had been guilty of selling
100 grams of an illegal drug. This was even
after a government witness, a chemist, had
testified that there was only 67% of one

by Stanley Marshall Page 2



gram of LSD involved in the transaction.
At my appeal, we argued that it was
irrational to impose upon me the same
sentence for 10,000 hits of LSD that I would
have received for selling two million doses
of ‘heroin, or $5 million worth of cocaine.

" In a dissenting opinion, one of the appellate

judges wrote, "To base punishment on the
weight of the carrier medium makes about as
much sense as basing punishment on the
weight of the defendant.”

A case similar to mine was argued
before the Supreme Court. It was explained
to the Justices that because the weight of the
carrier medium was included, someone who
sold three doses of LSD on sugar cubes
would receive the 10-year mandatory
minimum, while a kingpin who distributed
19,999 doses of LSD in its pure crystalline
form would not be required to serve any
mandatory minimum sentence at all.
Despite this argument, seven members of the
Court upbeld the sentence, based on a
"positivistic" or literal view of the wording
of the law. In his dissent, Justice John Paul
Stevens said, "The consequences of the
majority’s construction [of the statute] are so
bizarre that I cannot believe they were
intended by Congress.” Congress clearly
stated that its aim was to punish those who
sell large quantities of drugs more severely
than those who sell small quantities.
Weighing the carrier medium for the
purposes of enhancing punishment clearly
thwarts the purpose of Congress.

Since the Supreme Court has chosen

HARD TIME FOR HEAVY PAPER

to apply a narrow interpretation of the
wording of the law, I am condemned to
serving 17 years, five months, at the very

least. I have been locked up five years so

far. Reason demands that Congress refine
its definition of "a mixture or substance" to
more precisely indicate an adulterant and not
a carrier medium. Along with others in my
situation and their families, I look forward
to a review by Congress of this tragic
oversight.

The sentencing guidelines are due for
revision this year. We have a new
president. We have a new Congress. We
have new members on the judiciary
committees in both houses, including two
women, for the first time, on the Senate
Judiciary Committee. It’s time for a new,
pragmatic look at a problem which has
evoked only knee jerk reactions in the past
dozen years.

Our federal prisons are now
operating at 147% of their rated maximum
capacities. At the present rate of
convictions, we’ll have to build fifty new
2000-bed facilities in the next decade. It
costs over $20,000 per year to keep one
inmate in federal prison. Convictions are on
the rise and sentences are longer and longer.
This year’s budget for the Bureau of Prisons
is $2,134,297,000. Can we really afford to
build more prisons? We can only hope for
a return to rational laws and realistic and
compassionate sentencing, keeping in mind
that people who break the law are still
people.

by Stanley Marshall Page 3
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EL PASO, TEXAS 79905-2031 TELEFAX: (915) 779-6671
March 9, 1993
United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, DC 20002-8002
Attention: Public Information
Re: Proposed Amendments to the Federal Sentencing Guidelines

To the Members of the Commission:

This letter is to supplement the letter I sent you yesterday, urging you to act decisively in
amending subsection (c) of §2D1.1 of the Guidelines by adding the proposed paragraph requiring
that in determining the weight of LSD the actual weight of the LSD itself be used, and not that
of the carrier medium.

On December 17, 1992, USA Today published an article entitled, Quirk in law weighs heavily
on sentences, which states the case most succinctly and most effectively. It is interesting to note,
also, that, according to USA Today, this weight-of-the-carrier quirk was recognized by Congress
in 1989, when remedial language was included in the 1989 crime bill.

I enclose a copy of page 11A of the December 17, 1992 issue of USA Today, including this
item, and others pertaining to LSD, and I respectfully request that you include the same in the
Commission’s record of written testimony on this proposed amendment to the Guidelines.

Yours sincerely

‘ /%/\, ~ gt
RICHARD T. MARSHALL

xc:  MR. STANLEY J. MARSHALL
07832-026-UW
9595 West Quincy Avenue
Littleton, CO 80123

RTM:m
ENCL.
STAN\SENTCOM2.LTR



.

o .
« 45950Q S, UIII9A smoys
punore Bunfiem . 111nS 9A,NOA
‘Bupp pjo wes ;. . ..0p 5] JUOAID .

A9 1nq ,injased aq enod am, a1 St
U0AIaAT,, BIUBIIA U] 30UUAS ST
ue paysjug snf oym ‘Ssuor Jaydm
SUY) peaypeaq sAes ,,‘Auuny s,
‘papnIu| plIom
Tead ayy [pun 3589] IV ,Ajne) Addey
319 8 sem 1, 'sABS UOSpjAR( 1834
-Jeay ® uj Ino) uo yoeq o3 p,J,,
'O 34 11,3H "0102 ‘61
Y2JEW U0 uosud WwioJj pasealal aq
0} PIINPIYIS S} ‘I MOU ‘UOSPIABQ
‘gjared noqia sI834 1 108 24 ‘UN0d
e3apa) Uf ‘sqiuow 9] uanod aasy
PINOM 2y ‘WNOD ANBIS U] "DUANUIS
138u0] B 133 0] LNOD [BIIPI] 0) AEIS
woJj paydms sem ISed Iy Ing
‘s|puoyIng [820] Aq A[2JQUa paInd
-3said puB PIJSILIB Sem JOUSBIY]
7uawysiund 15318318 31 N33
1 aJoym 950 € Bupnoasoud — Buid

-doys uonoIpsynf,, S8 UMOUy SiByMm
0) 122{qns 218 UINYO SPLIYPEI]
sAes 3y , 'peaypea(] B Sem
ays jey) e oM Aq paroeduy Ajiny
-1amod a1am A3YL,, ‘Teap 03 Buijjmun
sJ0Ind3s0Id puy 03 paspdins sem ol
JUID ® 10J SYe) Ba(d DURNOS alom
W3noYT 9Y IBYM OIUf PIIAUS Jomalg
solIBY) JoAme] BulOJED ULION
*00) ‘saud0s
PUIYaq 5BAIQ Ma) 108 speaypEa(
«~Aofew a3 yimm Jejndodun
ar9 S5} [edjSnu 10 SAKISIYN 1
asnedaq N0 pafBuis aq UPINOYS

21doad,, :sAes uoun $IWIAGLT [AID-

UBROHUAWY 21} JO UISSONS SVIPEN

« PBaYpEa( ¥ uL] asne
=3q [[8 suopipucd laysrey 0y pasod
-xa w,],, :supsidwico sgoed e yse)
ng 32Ul 0iA Sues QInd 0} 19pI0 uj
paoeld ] Jauospd B atoym JUTULIS]
-ap 0) pasn 5| — UORIEN UBAIY JO §13q
-Wwaw pue spoolg ‘sdl) 10) paalas

31 Ajjensn — [aqe] 18y L "peaypea(q ©

$,9Y 9SNBI3Q WAISAS Uosd oprIojo)
oy up  perenesued, se pagisse
8] YseD pasydny sieqel nospHd «
« PER( IyABID J1f) SmOljo)
1810 3{N2,, 9Y) JO.JAqUISWI B S8 BPHOL]
u) yodal aoualuas-ead STy ul paquos
-ap sem ‘ajored oI 818K (7 01
PIDUULS ‘07 ‘UOSPIABQ PPOL PEaY
-pea -aopnfaid Bupouajuag ¢
'skes Jayselyl , ‘9115911 aAR
-8uJa}e, AW Sem feln Aw 18 anss 81q
V., ‘Weal SuInsaiy oujpm pue 3aloq
-urer ‘pueq 3nf Jl[opaydAsd s.axer
23 197 paureu pueq B Ul sBM “alQ
‘puBUod Wolj Juapnis 38300 B ‘6]
‘IyseIy] |y} pawies] Anf syl
-Jaded Qs 3y ssoJoe paduwrers
+JAOT, PIOM ) JO 9pEW Sem
uonuaw oN "weideuad umop apisdn
uB — oquwAs djuejes 8 pey s Jo
S3as0P ¥86'T SJUSEIYL [SBYIIN JBp
BIPaW 3yl PO} 3d}j0d BIpIW sMaU

*30Ujs Jayewt Ay uo ssasduo) uj psuaddey sey Suy
-WION 'UOROB OU JOO) ISNOK a1 Ing ‘ANeuas ayy passed
111Q SWHD YL "|11q UKD 6861 Y1 U] UORIALI0D 8 Ind
Ay ‘walqoud a1 JO pauIea] ‘BANWWOD ATeolpns ayl
Jo uBLLITBYD “[dQ-( “If USPI Ydsaof 'Uas USYM

'SJ894 g1 ‘sagno JeBns uo
' sJeaA 2ap ‘3aded uo 4
'sipuowr o1 ‘qST and ¢

:001$ YLIOM ‘S1Y 001 JOJ 32U3UaS ySjom 3rup jou
qyBrom SuBexioed 4q 19 aJ8 SI0UANUSS ST NSBY

‘S30UIUAS J[qenbauy ayew

0) Jomod ,ssa1duo) uppim sea 3 Sujkes ‘paaide Lno)
awaidng 3y ‘1661 U] ‘P3IUN0D 3q PINOUS WSjam S, 19
-11Ied 2 pres yuauriedaq 2opsny wedeay 2yl ing

UORBASILIWLPY
wewsoxyu3 Brug enusy seureomp Buouewses ‘S 8....om
BBILOT AUB UO GIGEEAS € oRuEd ON -

jfeunpoeig

ﬁawmwnm

wnwixey E:E_:_E

1SOLILD J8Iepa) JBLIO JO} (SB0UBIUeS LM Sesed
-Wwoo aST JO YoM 00S LS UUM Jepualo eup
“8Jy B 10} eouejues uosud pequoseid oLl MOH

sawud Joj sawy buuedwo)

*S30UdUAS Jrp JAYI0 PIA 3jqeredwod aq pinom saf

-leuad ST Uay L “Brup oy Ajuo y3|am 01 BuipIom s,me]
31 pataadiaiul aaey pinod Jusunuedaq 20usSnE SYLL

‘PaJayielll 3] MUY UDAD AUOAUB UONBOIPU} OU S3JaY L
"[iq 31 JO 9eqap SULIND PISSNISIP 1,USeM aNSS}IUL
¢3upouaiuas Suunp payBiam 2q JaLLIED 9} PINOYS

*30ud Jo Aouajoed s3nup aip 01 uoneal ou

sey Jy3jam s Japlred 3y "aoinf jo sse[d B 1o aqnd JeBns

®© ‘S0P [ejuap aq osfe pjnod Jauled 3y ‘o3 1o Joded

Ajrensn ,,‘JajdIeD,, B 0JUO pakesds 1 uonnjos ay) puv
“loyodre 1o Joyem ojul paddoip st [BISAID QST UV

Ties 01 y8noua 3iq uppn

-awos ojuo Snap ayy Ind siaonpoad ‘djqesn QST xHBW

01 'sasop ST 000'06 Se Auwes 31 sydiam Auuad v ‘1195
03 jeonorad jou s3] 38 AUR 05 S} (ST a1nd JO 350D ¥

)Y, J0 ‘9s0p 3R Aq plos s3f WBtam Aq

PIOS ,Us] ‘UI0IRY JO SUIBDOD §B YINS SENIP 30 ANl

-un ‘gsTing “foelidsuod 1o afes ‘voissassod jo sadieyd
20} WB1am s,3rup B Aq S92UINUAS S35 Me] 9861 UL

*Me[ 31 U] yAnb € Jo asned

-3q sI1apuagoe Snup JYI0 ueyy ATYSIEY 2IOW palead)
aJg sa2uBYd (JSTT [BJ3pa) uo pauosudwi ajdosd

SIUSIUAS U0 A[IABIY
‘SYSom me[ ul yam()

SY¥4IMO1104d

O<m_n_

.\ ke,
pue I xin._:.x_ dapedaN <«
*3s0y 0y Buos pea(q |njareln
a 3o, SOUGWVY peas ajerd

Y1 MSU wyB1p v sem ays aaold 01 8u}
-feay puoq eufjo.re) QHON Jag 38 p3
-quasaid sem de(d asUAD|[ 5, UIMPOD
1ouBl peaypea( ‘rejuap puog «

"$49)005 Jadumq pea( IR Yim
S180 JaA0. pafind ay ren Jadedsmau
JUIPIS A1 01 PIFPI|MOOB JIOY
-jo aonjod aspysdwely moN Jo Aysiaa
Jun V sagdreas aojjod Ao «

“W31sAS BO[ST [BURLILID 3 UY

waYy) 1surede pasn 91101 puE SSAIp
‘s9158) [EDISHW 113y aAaeYy Aldupnos
A3y) punoj sased peaypes( 0f e
-aJow Jo mdlal IVJOoL VSN v

<ug QST §0.A2800ApR USZRIq SIYL
.3:@:0.%&

dV ‘wnoalg aAes Ag

'adljod pue sjuared Auew siad -

- '30U3UIS ST Jeah0p B SulAlas
MOU S3H °L961 Ul moys pead Inj
-ajelp 1s1p SIY mes oym arddiy woq
-AInqusy-JuSieH ® ‘arely ujpjuely
sAes  uswuesdes AW s ST ‘SIA.,
*dS’] SuBaW Jey} pue — Aduapadxa”
peaypeaq ayi Jo Wed osfe s1 uojsued
X3 pulw ‘Ausw o} ‘Suilrted pue 8uj -

~AJ] [BURWILIOD ‘WSIUBIWASIA ‘0]

‘9oead :s09, a1nd ase son[eA YL
. PUEIDES(,, P3JIED SOUIRRMWIOS (00"
01 000'c. JO adelja Bupaaen B Fup
-18310 *MOYS 0] MOYS WOJJ pueq vﬁ.
MO[10] SUBJ PIBJPIP 1S0W Y,
*1834 B SMOYS
10 3A] Y1BD pue SUYS paAp-an I8,
Aay] . ‘paj0Asp alow aie SIYO”
“MOYS Pe3(] auns e 0} ._Ssm:.av
11941 400} oym ‘1addiL ‘o)L 'Sy pus

61y — 1571 JO Yuom 000" mw 40 uoissessod 10j ssesh O} m:_?.mw .
S| 8y aseym ‘Uosud 910 'UBPUBUS UI ‘L "JBUSEA|L ISBUIIA FNIL oz_oo

uoneuN[feY ou SI Speaypedq :c yoe)

1TN431VvVdO

" 3200fUs ST JO pesy ‘diisTeH o

*-pyus Bunok aJe 1O ‘08¢

1 poy 51 UL 919405 azow si-asyT

* suej peaq INYABRID _.a,csoﬁoa«_u..

ST a13m  suossassod

Bunod © sem suaIAeH) PG

e T

alon 823598,& A 9 gor-
‘suej puayeom ale ajdoad awos”

‘50961 Y)Y SIUIS PUNOIE U SBY; - -

— (UOJIIW! pE$) Jeak 158 108 UOUD

. mc_mo._wao. — peaq [ryareln ayL

~PRAISALIE 3e (Spesypea(]) Auer ok
AYm M op 03 Junrawos sBy eYL,
'diis;e  sAes ,'si1aduod peaq Iny
NBID) 38 UORNGLISIP QST Jo Lianed
- POYIBUI B UBIS 2A,9M,, "0661 Arenuef
Uls ST J0) S)salte pue [auuossad
‘Buypusds paidin sey vaq aul
punoJe swiny 3upp ajoym STy [RuUn
| qugul 01 8ul08 21,34, ‘UONBNSIUTL
PY JUAWRDIOJUT Snuq 3| 18 UNG

" sfes ‘a1l URA B8 ve:&qu?o
‘sreak 07 Jo 01 Jo, dﬁcs

ajoJed-0u  AI0jBpUBUL:. 9_

Auepy so1ddiy pio Jo ST,

001 UBt) JoMa) woy dn
- speaypead 000'7 0 o0’
‘Speaypea( | A Zal,
aw uj voapnia B ot voaua. %
seq — me| drup adre v uf: p3OPo
-un pue daap papng — YJnb.3 S.vw
U013y JO YLOM 000°00T$ PIrF3pty

5.63 00S'T$ 10} ULIF) S,9NIASE
* 'S30U3JUIS BIUP JAYI0 Yim .l.E@E
10 0§ jO 10108} B AqQ ~ =oanEa
., 40 10 318 SUUIS ST WOYS UL/
« Rnbauy papus)y ;
m__sgd.:%_mﬁoam .BW

-Ha0U0D & JO WIDIA B 5] o#uﬁwﬂv
"u137eap Sip, ui..w&ﬂ

pue s13qqoJ pauile .ﬂm_EE 0) U
[219p9] U} USAIZ 250U} UBT) 30UANYE
- 198u0f B — uosud [RISpa} U} .&?&
NOWM SIBIA 1 qu_....moa 3@3.#
"Yoeaq:o/ UG, 19t

ay And ® 0) 0661 Uj ST SuRes 10}
pasnq 103 plo-1894-07 31, WAL

'$IN0} 11a0u0d uo dooud yood,
INjalBID 3 PIMONO) Y, ur
'sud|s aoead [im pajuiEd S
“S{I0A 0L61 © pue.3op

it

“91ddp

Vil 2661 ‘L1 Y3EW3J3A 'AVASHNHL - AVQOL VSN

R
k]

N



By
’ “\

March 7, 1993

Attn:Public Information
U.S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, DC 20002-8002

Dear Committee Members:

I would like to express my concern about a serious injustice
in the American judicial system that you all can help correct. A
close friend of mine is currently sentenced to 10 years in a
federal facility for procession of L.S.D. His sentence was
determined from the total weight of the drug and the carrler medium
(paper) on which it was transported.

Proposal #50 would clarify the existing law concerning how
L.S.D. would be measured by adding the following paragraph, "In
determining the weight of L.S.D., use the actual weight of the
L.S.D. itself. The weight of any carrier medium (blotter paper, for
example) is not to be counted."™ Had this specific paragraph been
in effect when my friend was sentenced, the outcome would have been
drastically different.

As L.S.D. is a dose specific drug which is unique from other
drugs such as cocaine (which can be cut with a benign substance to
increase the quantity of the drug while lowering its potency), it
is transported on many mediums. The L.S.D. carrier medium has been
confused with these "cuts". 100 doses of L.S.D. whether on blotter
paper or sugar cubes should be considered equal in terms o
sentencing. Under the current judicial guidelines the following
inequity exits:

Amount of Drug Sentence
100 doses of pure LSD (approx. 5 milligrams) = 10 months
100 doses transported on blotter paper = 5 years
100 doses transported on sugar cubes = 16 years

I urge to all to look favorably on and support Proposal #50
and see it as a clarification of statutory intent so that it will
assist those who are currently and inappropriately sentenced.

Thank you for your time, attention and consideration.

Respectfully,

R emelins

Rachelle Rose



BENEVA CHIiSTian CHUMCH

(DISCIPLES 9F GG

813/924-8713
4835 BENEVA ROAD. SARASOTA. FLORIDA 34233

EDD AND MARY PAT SPENCER
CO-MINISTERS

March 5, 1993

United States Sentencing Commission
Cne Columbus Circle, N.E.

Suite 2-500

Washington, DC 20002-8002

Attn: Public Information
Dear Madam or Sir:
Subject: Amendments 50 and 56

Please know that | feel very strongly that a people are serving unusually long prison
sentences based on the weight of the paper that L.S.D. is on, not the drug weight alone.

Two of our young adult members of Beneva Christian Church received ten years minimum
mandatory sentences without parole for less than $1,000 worth (street value) of L.S.D.
L Knowing that it was a crime that tney committed, | feel it is an equal crime that they serve

such a long sentence; especially in light of the fact that people who are big time drug

dealers or who commit crimes of rape, abuse, and murder spend less than ten years in our
federal prisons. Please note the following “Comparing times for crimes” found in the

December 17, 1922 edition of USA TODAY.

i Comparing times for crimes

!muawmmmkylw
; Ume Oftencer wi $1.50C worm of LSD com-
| PR763 W 34MBncas’ {Or Jther Teoers CITeE

| Snme Mirsmum Maxamum-
1 LSD possssaon R | § S Y -~
| Atteriioeea trasaee wihnarm 65 [ 8]
| Repm~~-.50 0 i
1
1

i'-'ﬁ-?q)—'-mnm i
Sorta US. Semexag Guomres Marusc Erorcamere ).
FCrrvesremon s f;

|
I am in favor of weighing the drug, not the paper. Also, | am in favor of Amendment 56,

which would allow. changes in sentences. Thank you for your time and attention io this
matter.

Sincerely,

| ey Pat Sumnan

Mary Pat Spencer
Co-minister
Beneva Christian Church (Discipies of Christ)
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TEL (315) 8534370

*

Richard D. Besser
, - 13 Arrowhead Way
- Clinton, NY 13323

March 4, 1993

Attn: Public Information
U.S. Sentencing Commission
One Columbus Circle, NE
Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Gentlemen:

I am writing to voice my opinion on the amendments
to the sentencing guidelines that are currently under
consideration by your Commission.

While I believe that the entire concept of mandatory
minimums is abhorrent and unconstitutional, there
are three amendments that I believe rise above the

~ others in importance:

1. Eliminate the carrier in determining sentencing
in LSD cases.

2. Reduction in the top guideline level from
43-32.

3. Allow Federal Judges to depart from guidelines
if he helieves the defendant hzs provided substantial

—- -

assistance without the approval of the prosecutor.

I am sure you are aware of the inequities in sentencing
that result from application of the current guidelines
in LSD cases. If not I would offer the following:

One gram of pure LSD (no carrier)=63-78 months,
guideline level 26

One gram of LSD on 100 grams of paper=188-235
months, guideline level 36

Reduction of the highest sentence for a first time
offender to 121-151 months is a modest reduction at
best. Where else in our legal system does a first

‘time offencder for a nonviolent crime receive a 10

FAX (315) 853-4371



Richard D. Besser
| 13 Arrowhead Way
—_— Clinton, NY 13323

TEL (315) 8534370 FAX (315) 853-4371

year plus sentence, without parole? People who commit
armed robbery are let off with less severe sentences.
Should the Federal Courts apply sentences that are -
inore saevere for nonvioclent crimes than the state courts
do for violent crimes? I think not.

As to allowing judges to have latitude in sentencing,
-I would postulate that the justice system was designed
to have prosecutors prosecute and judges and juries
determine guilt and impose sentences. In Federal
drug cases discretion is taken from the judges and
given to the prosecutor who's motives are typically
self-serving. It appears that in their zealousness
to apply justice even-handedly they created a system
that recognizes no extenuating circumstances and have
denied judges the ability to perform their judicial
responsibilities.

It appears to me that your Commission could do a lot
to correct these and other inegquities in sentencing,
to say nothing of what you would do for prison over-
crowding and the drain on the Country's resources,
both financial and human, by passing these amendments.

As someone who has been personally impacted by these

guidelines I would be more than happy to offer additional
testimony.

Sincerely,

TEI

R.D.Besser

cc: Families Against Mandatory Minimums



(R

United Ftates Bistrict Court
@entral Bistrict of California

. 751 West Fanta Ana Boulevard
- Santa Ana, alifornia 92701

@hambers of
Alicemarie H. Ftotler

© Yrited States Pistrict Judge March 03, 1993

.

‘Judge Billy W. Wilkins, Jr.

Chairman
U. S. Sentencing Commission
Oone Columbus Circle, N.E., Ste. 2-500

- Washington, D.C. 20002-8002

Re: 1993 Proposed'Amendments

Dear Chairman Wilkins:

I wish you and the Commission and the Judicial
Working Group a productive March 8th conference.

I submit herewith comments on the proposed
amendments for the 1993 cycle. As always, silence is
ambiguous and may signify one or more of the following:
approval; no opinion; deference to others more
knowledgeable; no experience; no clue. One almost
overriding consideration governs my responses: everyone
complains when changes occur and therefore only
absolutely necessary changes should be made. Those, we
recognize by the vague notion of "consensus," untoward
appellate attention, and by the insights contained in
comments by Sentencing Commission "“consumers."

on separate pages, then, numbered to match with
the number of the proposed amendment, I comment where (1)
I cannot restrain myself; (2) where I feel certain that
reasonable minds will differ and I want my vote recorded;
(3) where I feel qualified to take issue with the need

for any change at all; and, (4) where I disagree for
reasons stated.

If any member of the Commission/staff reviewing
these remarks wishes further explanation, please call.

Sincerely,

Alicemarie H. Stotler
~United States District Judge

714 / 836-2055

JT3 1 7992033
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Amendments 8, 9, 11, 39, 48, and 60

The mere existence of all these options suggests
that changes concerning greater latitude for minimal
criminal participation (and therefore 1less harsh
sentences) and, possibly, a distinction among offenders
involved with "less dangerous" types of controlled
substance are widely thought to be desirable.

Hearing the discussion of the members of the Working
Group is essential to be able to cast a well-informed
vote on any of these. At least one, however, seenms
unnecessary, and that is Amendment 60. One can only
infer that "ghost" co-defendants have been invoked so as

" to Jjustify comparative role status in some single-

defendant cases.

Amendments 9 and 39 are more extensive in their
reach than Amendment 8, but they are more complicated.
If the Working Group concludes that emphasis on the role
of firearms is required, then Amendment 9 is on target.

Adoption of Amendment 8 and possibly Amendment 48
would show movement in the apparently desirable
direction. We could work with cases under the refined
definitions of "mitigated role" defendants and- those
whose offenses do not concern heroin and cocaine, and see
if the goal for more "individualized" sentences might be
achieved.

Finally, I find Amendment 11 arbitrary. I think it
was meant to be, but I prefer status quo.

USSC93Amendments
[Rev. 2/27/93) 3
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Henry N. Blansfield, M.D.
— 1 Cedarcrest Drive
Danbury, CT 06811
(203) 744-6222
Fax (203) 744-6336

February 26, 1993

United States Sentencing Commission
1 Columbus Circle, N.E., suite 2-500, South Lobby
Washington, DC 20002-8002

Attention: Public information

As a physician currently engaged in providing services to psychoactive drug users in our
society and concerned with reducing harm to them, I strongly support amendments to
sentencing guidelines that would drastically lessen their length. I am opposed to
mandatory lengths of incarceration based upon the type of illicit drug involved in felonious
drug selling and its weight. There must be a return to consideration of an arrested
individual's prior record and willingness to accept rehabilitation and treatment if a
compulsive drug user. Most of all, leniency would seem indicated if the nature of the
crime, namely selling, has not directly harmed another. Reforms in the length of sentences -
need to be retroactive to allow redress for those already imprisoned by previous unfair and
inhumane mandatory rules of sentencing. '

Working as a clinician in the drug/alcohol field for twenty years has led me to believe that
chemical dependence is a disease resulting from alterations in neuron receptor - transmitter
mechanisms. Paradoxically society criminalizes the use of certain agents acting on the
central nervous system while permitting the legal acquisition and consumption of others
that have been repeatedly shown to have morbid deleterious heath effects, i.e. alcohol and
tobacco. This, in itself, is the epitome of hypocrisy.

There is increasing awareness of the adverse impact of present drug laws on society,
particularly the urban minority young male population. Racism and the drug war have
been addressed by Clarence Lusane in his book "Pipe Dream Blues”. A study of the
impact of current drug policy, from a crime and corrections standpoint, has been carried
out by the Monroe County Bar Association (Rochester, New York and environs) and
detailed in a report called "Justice in Jeopardy". This report can be obtained from :

James C. Gocker, Esq.
130 East Main St.
Rochester, NY 14604
(716) 232- 4448
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I enclose a copy.of a New York Times article dealing with alternative sentencing, a policy
whose time has come. Such approaches need to be strongly considered not only because
they are dictated by the evidence pointing to the failure of present drug policy involving
crime and corrections to succeed in alleviating or reducing the problem, but also because
alternatives may be much less costly. The crime and corrections industry will, of course,
lobby strongly against any change in the 70% dollar allocation they are now receiving.

Sincerely yours,

Henry N. Blansfield, M.D. ~
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«. Dealers’ Deal:'RehaBilitation, Not Jail
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Continued From Page BI

> vear. Mr. Rios, who is finishing his
{rst year in rigorous rehabilitation,
‘said, “I had already been in fail and
; that just made me a little crazier.”
. He remains free, as ever, to walk
away from the deal. But if he does, a
special pursuit team will try to track
"him down and put him- back on the

- overwhelming likelihood of serving
“ Jong years in prison, with no second
~ chance at mercy from Mr. Hynes.

The program is intended to deal
. with the legions of drug dealers who

I+ tion with the money they make sell-

“ing. Second offenders like Mr. Rios
: face very tough laws providing man-
datory prison time and no easy plea
- bargains. Prison reformers say such
second-felony laws are unrealistical-
ly harsh,-but Mr. Hynes is exploiting
carrot-and-stick program. . - -
. 'Half the states have comparable
‘drug crackdown laws ‘mandating
- “prison time far repeat offenders and
-these have been instrumental in the

“and expenses across the nation
“through a high turnover 1in drug ar-

focused on the more violent criminals
‘who are at the heart of the public’s
alarm and the politicians’ enactment
--of harsh remedies. - :

Upto2 Years

- With prlson's becoming glutted,
some criminal-justice officials are
looking for cheaper, more productive
- alternatives. Few new programs be-
isides Mr. Hynes's Drug Treatment

powerful combination. of seduction
{." and penalty to try to change addicts
who have been carefully screened
and not merely to detain them behind
bars until they come out to deal
again.

* Under the program, arrested deal-
ers who spend up to two years com-
pleting private drug- bilitation
programs- like Daytop Village and
Samaritan Village are rewarded :K
having the drug charges for whi

they were arrested dropped; the ar-
1 rested dealer is free to pursue a new
i g&a-lm life with one less felony

But those who yield to the tempta-
| - tion to walk out on the rehabilitation
program’s rough self-examination,
lob training and other responsibilities
mmediately face the full force of

law, which mandates prison time for
second-time drug offenders, with lit-
tle leeway afforded sentencing

judges.

For public officials, the cost of
treatment versus incarceration of
ponviolent drug offenders is increas-
ingly important. The' Brooklyn pro-
gram costs about $17,000 a year for
each dealer in treatment, less than

‘parcotics court treadmill toward the -

. basically underwrite their own addic--

the harshness, in effect, in his new

_ mushrooming of prison populations

rests. This growth has not necessarily

Alternative to Prison offer such a

New York State’s predicate felony *

half-the cost of imprisonment, about
$40,000. But the real choice in public
policy is not that simple, and alterna-
tive approaches to prison can prove
risky for responsible officials.

‘A Terrifying Experience’

An assistant district attorney, Su-
san A. Powers, recalled the initial

anxiety that the program, rooted in -

Mr. Hynes's unusual use of his case-
disposal powers, might prove to be a
gamble that failed, with addicts scan-
dalously fleeing in droves. “It was a
terrifying experience,” she said. *'But
the results so far have been rather
amazing.” Ms. Powers pointed out

-that 70 percent of the addicts admit-

ted to the program have stayed, ver-
sus a rate of about 13 percent nation-
ally in voluntary drug-treatment pro-
grams. . :

“Retention is the key to success,.

studies show, even if you're forced to
enter a program,” she said. ‘“They

_can change-you if they can keep you,™

“This is the hardest
thing an addict’s
going to do,’ a |
director says.

providing the programs are as long

term and experience proven as Day-

top and Samaritan.

“This is actually a lot harder for"

them than jail,” said Ed Hill, director
of the privately run Daytop Village
ceriter in Swan Lake, in the Catskills,
where Mr. Rios, ever a manager, has
risen in 11 months to be the chief
administrator for running the wood-
shop and its staff.

“This is the hardest thing an ad-

‘dict’s going to do because it repre-

sents true and total change,” Mr. Hill
said. *'No more the swaggering tough
guy with the .45 pistol in his belt or the
9-millimeter in his boot. We're talking
complete overhaul.”

He stressed that society was right

to want its streets cleaned of the -

lague of addict-dealers like Mr. Rios
t that the real issue, finally faced

fully by this program, was whether to

try to change them or to merely guar-
antee a deeper problem with prison-
toughened criminals. .

Mr. Rios, a trim, watchful man

" with more than half his 29 years of

life already Invested in drugs, said
pragmatism was as effective as ide-
alism in Mr. Hynes's program. He
conceded that he had jumped at the
Krognm mainly to avoid prison and
ad thought he could ease through
and feign dedication when needed, as
with other more casual programs
that he had gone through inside pris-
on and out.
Mr. Hill, a Daytop graduate from

Brooklyn's street-drug pathology of
two decades ago, smiled, noting that
avid -peer-pressure is only one tool
intended to root out routine fakery.
Mr. Rios said he eventually found
change and growth in himself neces-
sary to stay in the program.

“Here, instead of doing 7-t0 15 in
prison, I'm not even doing time,” he
sald gratefully. “I'm learning a lot
about myself, what a threat.I am to
me and to others. What I am learning
is to finally begin valuing my life.”

Of the 30 percent in dropouts from
the program, Mr. Hynmes's pursuit
squad, put together especially for this
program, has arrested 85 percent to

. resume. the court process. Of 64 re-
" turned to court, 51 received teloxz
prison terms and 11 cases were pen
ing as of the latest tally in November.
Only two recelved misdemeanor
treatment — a tribute to the original
selection of firm second-felony drug
. cases by the District Attorney to
-guarantee the harsh stick needed to
complement the program'’s inviting

carrot.

Long-range effects are yet to be
measured since only the first 14 grad- -
uates have returned to their commu-
nities. ““1 had my hand on the door-
knob several times, ready to walk,”
said Angelo K., a 30-year-old gradu-
ate who completed the program’s.
residential and re-entry programs,
learning to be a diesel mechanic in
the process. Through the program he
has obtained a job in his old neighbor-
hood, Sunset Park, still as drug-in-
{csted as when he began dealing as a
14-year-old.

" ‘Finally Be an Adult’

“It was like | was frozen in my
childhood back then,” Angelo said.
“The program resumed my life.1 feel

“1like I lived the rest.of childhood'in &
- /year and sped forward to finaily be an
adult, Basically, they taught -me
we're not bad people,” he said of the
Samaritan Village program and his
fellow addicts aiming for change.

Despite the program’s modest en- -
rollment, its surprising retention rate
among the notoriously unreliable ad-
dict community is ~encouraging
enough to attract praise from the
office of Gov. Mario M. Cuomo and a
decision to expand it to the other city
prosecutors. A $700,000 state alloca-
"tion of Federal anti-drug money will
help finance 300 new - residential
treatment slots beyond the 200 in the
Brooklyn program. .

“The future of this approach Is
very dependent on the available
treatment slots,” Ms. Powers
stressed. “There are only something
tike 15,000 full-scale residential slots
available nationally — amazingly
small — and maybe two-thirds of

. them are in New York and California.
If the Clinton Administration is seri-
* ous with its talk about changing the'
70-30 approach ‘of law-enforcement-
to-treatment to something more of &
50-50 breakdown, then this program
. and others like it have a future.”




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
PROBATION OFFICE

February 23, 1993

U. S. Sentencing Commission

One Columbus Circle, N. E., Suite 2-500
Washington, D. C. 20002-8002
Attention: Public Information

Dear Judge Wilkins

746 U.S. POST OFFICE
AND COURT HOUSE
5th AND MAIN STREET
CINCINNAT| 45202-3980

Attached hereto are personal comments regarding certain proposed
guideline amendments. I have written a separate document for each
of the issues on which I commented. Understand that the comments
provided are only my own and are not representative of this agency

or the Court for which I work.

Thank you for the opportunity to comment on the ,proposed

amendments.

Sincerely

David E. Miller, Deputy Chief
U. S. Probation Officer
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746 U.S. POST OFFICE
AND COURT HOUSE

UNITED STATES DISTRICT COURT 5th AND MAIN STREET
SOUTHERN DISTRICT OF OHIO CINCINNATI 45202-3980
— PROBATION OFFICE .

DATE: February 16, 1993
RE: Proposed Amendment #11

FROM: David E. Miller, Deputy Chief
U. S. Probation Officer

TO: U. S. Sentencing Commission
Public Information

The synopsis of this proposed amendment indicates that a "snapshot"
of the offender’s involvement arguably provides a more reliable
method of determining culpability. I strongly disagree with that
theory and with the intent of this proposed amendment.

I contend that one adverse affect of this proposed amendment is to
create an adaptation to the application and meaning of relevant
conduct as defined in section 1B1.3. An exception to how 1Bl.3 is
applied is foreseen if this amendment is passed. This will create
inconsistencies with the application of other guidelines, eg. 2Bl.1
and 2F1.1 to name a few.

Drug distribution, almost by definition, is a continuous, ongoing
crime. The overall philosophy of the guidelines appears to be to
sanction, without double counting, all harms to the victim or
victims of the criminal activity. The approach suggested by this
amendment compromises that philosophy deeply.

Additionally, the proposal will create difficulty for the Court and
probation officer in application and dispute resolution. Another
element of factual determination is required and another issue for
potential dispute is raised.
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THOMAS P. JONES
ATTORNEY AT LAW
EAST CENTER STREET
P.O. DRAWER 0
BEATTYVILLE, KENTUCKY 41311

(GOG) 4G4-2648

February 22, 1993

U.S. Sentencing Commission
One Columbus Circle, N.E.
Suite 2-500

Washington, DC 20002-8002

To the U.S. Senténcing Commission:

I would like to express my support for the proposed
amendments to the Sentencing Guidelines. I would especially
like to voice my support for the following four amendments:

Proposal 1II, option 1: restructures 2D1.1 so that the
offense level is based on the largest amount of a
controlled substance in a single transaction.

‘Proposal 39: reduces the offense levels associated with

higher drug quantities by two levels.

Proposal 50: bases the offense level in 2D1.1 on the amount
of actual L.S.D. involved without including the weight of
any carrier medium.

Proposal 56: pertains to 1B1.10, expanding the court's
ability to apply changes in the Sentencing Guidelines
retroactively.

These proposals would all help to insure fairer judgment in
dealing with small-time drug offenders. It is only fair and
reasonable to make any changes retroactive, providing
convicted offenders the same reduced sentences being granted
to new offenders. Thank you for your efforts at making the
guidelines more equitable, so that the punishment will truly
refleot the crime.

Sincerely,

\j/'! cCmaas V) CCK,CAJ

Thomas P. Jones Y
Attorney at Law

TPJ/bm



McCorMICK & CHRISTOPH, P.C.
ATTORNEYS AT Law
1408 PEARL STREET, SUITE 200
BorrLper, CoLorRADO 80302-5:3438
G. PACL MECORMICK ’ TELEPHONE (3033) 443-2281
Jadts R CHRISTOPH FAX (303) +43-2862

February 12, 1993

United States Sentencing Commission
One Columbus Circle, N.E., Suite 2-500
Washington, DC 20002-8002

Attn: Public Information
Dear Sir or Madame:

I am responding to your request for feedback concerning the
proposed amendments to the Federal Sentencing Guidelines. In
particular, I am responding to Amendment No. 50 which proposes that
the weight of the carrier in LSD cases be excluded from sentencing
guideline consideration. I am strongly in favor of this proposed
amendment. As a former prosecutor, public defender, and now
private practitioner, I can assure you that nowhere is there a
larger discrepancy between state and federal law than in LSD cases.
Let me give you an example. I recently worked on a case where the
defendant was involved in distributing 250 "hits" of LSD. Because
the weight of the paper exceeded 10 grams, the defendant was facing
approximately 15 years in prison. Under the same scenario 1in
almost all state courts, if not granted probation, he would have
been facing somewhere between two and five years in prison.

The other reason I support this amendment is that the current
guidelines punish street-level users and sellers of LSD 100 times
more severely than the manufacturers and producers of LSD. Usually
when street-level persons possess LSD it is affixed to paper or
cardboard or put in sugar cubes. Manufacturers, on the other hand,
often possess pure liquid LSD. On a per-dosage basis, LSD affixed
to blotter paper is 100 to 1,000 times heavier than the liquid
concentrate. The manufacturer of LSD who possess 250 dosage units
in the form of liquid LSD is only facing approximately 2 years
under the guidelines. I would suggest that a sentencing scheme
that punishes street-level possessors much more severely than drug
manufacturers is backwards. Removing the weight of the carrier
from the sentencing guidelines would remedy this gross disparity.

I enthusiastically encourage you tovamend the guidelines as
proposed in Amendment No. 50. Thank you for your consideration.

,1i5;-lyﬂli
. é%&égMcCormick
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Mandatory Sentencing Dispute

Man with clean record gets long prison term for drug trafficking

By Ken Hoover .

Chroalcle Siafy Writer
Christian Martensen, a 22-
year-old San Francisco man with
no previous convictions, has sur-
rendered to begin serving a pris-
on term that may end up lasting

17 years.

The case of Martensen, who~

was convicted of being part of a
drug-trafficking conspiracy, is be-
ing spotlighted by critics of man.
datory minimum sentences, who
argue that it arbitrarily subjects
marginal participants in a crime to
time behind bars thatahould be re-
zr;.ed for hardened career crimi-

when ﬁe met 2 man at a Grateful
Dead concert who said he wanted
to buy some LSD. He did not sup-

He may serve 17
years for a drug
deal in which he
was to make $400

plyntohm.mrtemennya.be-
cause he did not deal in drugs.
Over the next two years, Mar.
tensen says, he saw the man at var.
fous Grateful Dead concerts

edly asked Martensen for LSD.

Martensen says that in 1091, be. ~

cause he was short of cash, he in-
_ troduced the man, whom he
thought to be a fellow “Dead.
head,” to two men who supplied
~"the drug. Martensen was paid $400

“"for the introduction, but the man

turned out to be an informant for
federal drug agents. The meeting
was secretly videotaped by agents,
and Martensen was arrested.

' Federal sentencing guidelines
that went into effect in 1987 im-
pose minimum sentences on drug
dealers depending on the quantity
of drugs involved.

—  The LSD in the case had been

sue in the appeal was whether the
ballucinogenic drug should be

R e i ghed with or without the blot-
R — .  ter paper. Prosecutors contended

it constituted a “mixture” of blot-

. .
e
Pl

~ Hard Time for
Heavy Paper

ter paper and drug, which weighs
| enough to constitute a sizable

.l".~ )

.1 Walker had accepted the defense -

US. District Judge Vaughn

‘argument that Martensen should
receive the lighter sentence, and

tors led

Just before he turned himself

uacwnecnce:  tence 0f five years imposed by

- awdaiting sentencing for selling LSD

‘Tm upset by this one,™ said
Martensen’s attorney, John Run-
foia, noting his client’s youth and
lack of a criminal record.

Runfola said he would ask the

Martensen's story first came to
light in an article in The Chronicle
written by Dannie Martin, the pa-
roled bank robber and award-win-
ning author of more than 50 news-
paper articles about prison life.

- mmimbeunglw..mundthemntry.mdhenpw-, dropped onto blotter paper. The is- *

The defense s2id that just the

‘4 minute amount of drug should be :
welghed, which would have made
Martensen eligible for 2 lighter -
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