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Mr. Chairman and Members of the Commission:
My name is Paul D. Kamenar, Executive Legal Director of the Washington Legal=

Foundation, a ﬁon—proﬁt public interest law and policy center that engages is litigation

the administrative process in a number of substantive areas, including criminal law and |
judicial reform. I have testified before and submitted comments to the Commission on
several occasions on behalf of WLF regarding the formulation of the guidelines, and
appreciate the opportunity to express our views before the Commission again today.

While we have been generally supportive in the past of substantial periods of
incarceration for drug offenders and those convicted of violent crimes, we are also
concemed that the Commission’s guidelines for non-violent and non-drug regulatory
offenses, particularly in the environmental area under Part 2Q, have resulted in substantial
. periods of incarceration - that are'.wholly ﬁnjustiﬁed and contrary to Congressional intent that
| the guidelines reflect the general inappropriateness of any incarceration for first offenders
who have committed such rggulatory or minor offenses. See 28 U.S.C. 994(j). As I will
note in my testimony, some of the proposed guidelines for this cycle graphically i]lﬁstrate
the gross disparities between offense levels for certain serious offenses, such as drug
offenses, and the current guidelines for minor regulatory offenses.

Because the Commission, to use its own‘words, "emphasizes that it welcomes
. comment on any aspect of the sentencing guidelines, policy statements, and commentary,
whether or not the subject of a proposed amendment,” I intend to do just that by ﬁrstﬁ
making some ,_-_general observations about the formulation of the guidelines, then

commenting on a few of the proposed revisions, and finally, urging the Commission to

.. revisit the environmental guidelines which are desperately in need of revision.
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#:1.. General Observations on. Guideline Formulation

The Commission has stated that the basic approach it used in devising the
guidelines was' "the empirical approach that used as a starting point data estimating pre- .-
guidelines sentencing practice.” Section 1A3. Indeed, this approach is consistent with the
-wishes of Congress. 28 U.S.C..994(m)(requiring Commission to ascertain average sentences
of pre-Guideline cases). I some cases, the current guidelines and the oncs‘ proposed for
this cycle, do not reflect or reveal the empirical research or study conducted by
Commission. This general concern was expressed at length by Samuel J. Buffone who
testified before the Commission last year on behalf of the American Bar Association, and
we believe those concerns remain legitimate ones. This problem is particularly acute with
respect to the development of the environmental guidelines, but others could make the
same argument with respect to the proposed revisions relating to bribery (Amendment 9(A):
Sec. 2C1.1,.2), extortion (Amend: 8; Sec. 2B3.2) and other areas.

If the Commission has conducted a work study in particular areas, the Commission

- - should-explain its reasons as to why:a departure from past sentencing practice is warranted.

This is not only sound practice, but is suggested if not mandated by the Commission’s own
policy. Principles Governing the Redrafting of the Preliminary Guidelines, para. 6 (Dec. 16,
1986)("when departures. .. .. are substantial, the reasons for departure will be specified").

We also wish to make two recommendations related to this empirical issue that
should be relatively easy for the Commission to adopt and would be of considerable help
in utilizing the guidelines. One is to list the statutory sentencing range in the applicable
statute or statutes which follows each guideline in the Commentary [e.g., for Sec.2D1.8

. Renting or Managing a Drug Establishment, the Commentary would read “Statutory



Provision: 21 U.S.C. 856 (0-20 yrs.)]. The Commission currently provides this information
under the lBtirig}-."Backgromd,". but only in certain isolated cases. The oﬁer
reconunendatios is to list, where available, the average sentence imposed for that category
| "c;f offenses, preferably both pre-Guideline and the latest post-Guideline figures, if avaﬂaﬁ&
For example, the Commission’s 1989 Annual Report, Table VI (attached) lists the average
sentence for-auto theft under the guidelines to be 17 months. The Commission presumably
has the figure as t6'what the average sentence’was before the guidelines. While listing
these two figures would admittedly constitute rough indicators of pre- and post-Guideline
practice, we believe that they would nevertheless assist the courts, probation officers, and
: practitioners in utilizing the Guidelines, especially since the Commission’s Annual Reports,
which “‘contain most of this valuable information, are not readily available across the
coﬁntfy as are the ‘guidelines themselves.:-
’&  As a fmal. observation 6n- the promulgation of the guidelines, many have expressed
% concem that the guideline process is compressed on a short time schedule with insufficient
4+~ opportunity- for*conunent-'ax;d deliberation, especially when numerous changes are being
. offered. While the Commission’s organic statute is to a certain extent to blame, we
. believe that the Commission can alleviate this problem to some degree by parsing out
- various proposa'ls within the calendar year rather than considering everything by the May 1
~deadline. For example, the Commission held separate hearings on the organization
" “%;i.éanctidns in December, and need not wait until May 1 to submit any final proposal to
¢ Congress. Theoretically, the Commission can submit any of its proposals as early as ﬁ
¢ January of theicalendar year when Congress begins its regular session, 28 U.S.C. 994(p)u

1

‘ and those prosals would take effect 6 months later. Thus, the Commission can now
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notice in the Federal ‘Register, or shortly after May 1, other proposals for revising the
guidelines, solicit and receive comments, and hold hearings throughout the remainder of
this calendar year. The Commission can then formulate and refine its final proposal and .
have it all ready to be sent to Congress in early January 1992 (and effective by July
1992). By spacing out the various proposals, the promulgation process would be more
manageable and allow for more focused debate and comments by the public, rather than
the current practice of having-hearings even before written comments are all submitted.
Most federal agencies require written comments to be first submitted to them which are
then studied in depth by both the agency and the regulated community; the subsequent
hearings are thus more productive for everyone.
Furthermore, it appears to many that the 180-day waiting period is inordinaiely long.
- ‘To my knowledge, Congress-has never modified or repealed any of the Commission’s
proposed changes. during this. period. Consequently, we urge the Commission to
recommend to the Congress that the waiting period be shortened, such as 90-days, and
correspondingly- advance the May 1 deadline to August 1. We note, for example, that
Congress required the Federal Election Commission’s proposed rules be sent to Congress
for only 30 legislative days for its approval, 2 U.S.C. 438(d)(2), a period of time
considerably shorter.than 180 calendar days and involving a regulatory subject matter of

utmost concern to Members of: Congress.

sII. Specific Comments on Certain Proposed Amendments : 2%
There are: a few proposed changes which I would like to address, particularly <

- because they illustrate the disparity between the sentences called for in serious crimes and
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those imposed. for regulatory -offenses under the‘environmental section.

PI'OPOS s

endment 15: 2D1.8. Renting or Managing a Drug
Establishment.: o
The Commission proposes two options. The first option is geared toward the %
underlying  controlled substance levels-found in 2D1.1, and significantly, caps the offense
level to 16 if the "defendant had no.role in the underlying controlled substance offense
other than renting or* allowing the use of fhis] premises! for drug use or trafficking. Level
16 (21 to 27 months for first offender) is the same level that is easily reached, and has
been reached in several cases under Section 2Q1.3, for minor regulatory environmental
offenses. Is it fair that hard-working citizens who place clean building sand or topsoil on
their own property be given a level 16 under 2Q1.3 because they failed to get a permit:

' :‘-‘.under the Clean Water Act(United: States v Mills

; United States v. Pozsgai) and

sdncarcerated the same length of time, or more, as those who rent their property to drug

- imanufacturers or dealers to ply their deadly trade on the rest of society.

- g+ This is a particularly-egregious disparity when one considers both the a}underlying
offenses and the statutory penalties for each of these two offenses. Congress indicated its
-views of the seriousness of the crime of ‘renting or allowing property to be used by drug

dealers, users, or manufacturers such-as crack houses and the like by making the penalty

up to 20 years and a fine of $500,000. 21 U.S.C. 856. This is a Class B Felony, the

“‘most serious category of crime next.to Class A which allows for life imprisonment. And
-yet the Commission, concerned about the faimess of sentencing such despicable criminalsi
4s seriously considering limiting an entire category of such offenders to a level 16 just

because they "@ﬁd no role in the underlying controlled substance offense other than renting"
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their .property -to the drug dealers or manufacturers? Quite frankly, I don’t understand why
the Commission .is so overly concerned about carving out a relative safe-harbor for this
offense, when the core offense conduct, or heartland case, as envisioned by the Congress 1s
‘the renting of the property or allowing it to be used, regardiess of the property owner’s %@
role in the underlying offense. . This proposal would essentially cap the punishment for a
core offense to only approximately 10 percent of the maximum punishment Congress
authorized for this crime (Level.16=21-27 mos./240 mos. maximum). At the same time,
Section 2Q1.3 allows individuals to be given a level 16 for essentially minor regulatory
violations under the Clean Water Act that are far from the core offense of water pollution
as envisioned by Congress, and where the statutory maximum is 3 years rather than 20
years. Thus, first time environmental offenders are given 75 percent of the statutory
maximum for non;bgan;and=.eascs,(and indeed, as noted in my prior submission to the
Commission regarding the application of Part 2Q, the Justice Department in many cases
asks for 100 percent of the statutory maximum because the environmental guidelines dictate
. such .absurd results). .

Congress dealt severely with the crime of renting or allowing property to be used
for drug dealers because of the vital link that criminal activity plays in the distribution
system of illegal drugs:in this country. If all the vending machines, 7-11’s, and other
stores in this country were prohibited from allowing their property to be used to sell Coca-
Cola, it would be very difficult for the Coca-Cola Company to get its product to its
customers. So too, Congress’ weapon in breaking the distribution network of illegal drugss

~was to provide stiff punishment for those who serve as a vital link in this deadly trade. .«

- How can the Commission possibly characterize these core violators of the law as
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- "peripherally involved-defendant{s]"? In' any event, what is so "anomalous,” as the -
Commission pu& it, about a manager of a crack house getting a greatér offense level than
would otherwis% be indicated by the small quantity of drugs confiscated in a particular -x
drug raid, where there is substantial evidence from a stakeout or informers that the ownéﬁ
of the house, apartment, restaurant; or warehouse allowed his premises to be so used over
“+a long period of time? The Commission, rather than worrying so about hypothetical
"anomalous results" in this and similar areas, should instead direct its talents and energies
elsewhére where real injustice actually occurs under the guidelines, such as in the
environmental areas
B There are numerous other proposed offenses which call for increases for certain
Specific Offense Characteristics, which, when compared to offense characteristics in the -
environmental' section, further illustrate-unwarranted disparity. For example, under 2Q1.2
“#and 2Q1.3, a full 4 pdintsv-‘are- added on for environmental violations where there was a
~violation of a permit or failure to have a permit. Aside from the double counting
" -problems ‘universally recognized: (except by the courts) in applying this offense
characteristic when it is part of the underlying charge, why is 4 points added for not
~ having a permit (for conduct which is not prohibited, but merely regulated) but only 2
¢ points are added, for example, under Amendment 17, Sec. 2G2.4 Possession of Material
- Depicting a Minor Engaged in Sexually Explicit Conduct, where the minor is under the
age of 127 Is the depiction of a 5-year old engaging in explicit sex acts with an adult
¢ worth only an additional 2 offense levels, but not having a permit for putting topsoil or&
“syour own profiérty worth 4? Indeed, even applying the most stringent punishment this %

--Commission l’ﬁ\s in mind for 2G2.4, namely, a base offense level of 10 rather than 6, and



8
- two -points-for:depicting. a-minor under the age of 12, the total would be 12 offense levels.
£ |

Yet Congress indicated that the maximum punishment should be 5 years for
- possessing 3 or more items of child pomography. Under the Commission’s propdsed e
guideline, -an: offender with 8 times this amount (24 magazines) depicting S-year olds in
_sexually explicit conduct would receive either a level 8 (if the base offense level of 6 is
adopted), or 12 (if the base level chosen is 10). A level 12 translates into 10-16 months,
well below the 60 months maximum authorized by law, and more likely would result in
probation or a short split sentence if the defendant pleads guilty and gets the two point
reduction to reduce the level to 10. As with the managing a drug establishment offense,
the conduct posed in this hypothetical is the core offense or heartland case. - Again,

. compare this to: the:21-27 month sentence for a non-heartland cases of violating the Clean
Water Act where the maximum is 36 months. Does the Commission intend that the courts
punish certain property owners who place topsoil and clean building sand on their own
‘property -and -others for minor environmental offenses more severely than certain drug
offenders and those who contribute to child pornography? It certainly seems so.

The proposed and current guidelines are replete with instances where offense
characteristics are ‘assigned l:or 2 points that are in sharp contrast to the 4 offense levels
N for not having a permit under 2Q1.2 See, e;.g., 2K1.1 (2 additional points for trafficking
. _iip to 75 pounds of explosives'); 2K2.1(b)(2) (2 additional points for illegal trafficking of 7
. firearms); 2A3.2(b)(1) (only 1 point added to rape of a minor if victim’s abuser was
" custodian or guardian, such as a parent or teacher). See also current guidelines 2A2.2(b)(3)

(2 points for bodﬂy injury); 2A4.1(b)(4) (2 points if kidnap victim is held for more than
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30 days);: 2D1t=.1‘5 (2: points if drug-trafficker possessed firearms). In some cases, these
additional offeige levels appear too low; in any event, the 4 points assigned for not having
a permit under:2Q1.3(b)(4)(with the potential for an adjustment up to 6 points under %
Application Note 7) is totally out of line with the Commission’s other designation of %
offense -characteristics -which are related to the actual harm committed, and not imposed for
merely because the conduct was unpermitted-- a characteristic inherent in all criminal
conduct.
III. Need to Revise 2Q1.2 and 2Q1.3 of the Environmental Guidelines.

As the Commission is aware, our Foundation is particularly concerned with the
cléarly flawed guidelines under Part 2Q, in particular 2Q1.3 and its companion 2Q1.2 that
result in the Justice Depz_mment seeking, and the courts imposing, a level 16 for first
offenders. who place sand,:topsoil,-or clean:non-toxic, non-hazardous- fill én their:own

‘#property without a permit from the Corps of Engineers under the Clean Water Act.
. Qur concemns were fully addressed in our request to the Commission dated January
- #:15, 1991, a copy ‘of which (minus-most of the exhibits) is attached hereto for your
. convenience. Our client, John Pozsgai, a first offender, is serving 27 months in federal
: prison for putting topsoil and clean fill on a few acres of his own property. Ocie and
:#Cary Mills served 21 months for-putting 19 loads of clean building sand on a quarter-acre
lot on which he planned to build-his retirement home. Both were assigned a level 16: 6
points for the base offense of discharging a pollutant without a permit; 6 more for
¢+ discharging the pollutant over a period of time; and 4 more for not having the permit. w
~“The district cou&‘ts and courts of appeals In both cases rejected arguments that this fy

-constitutes double counting. The flaws in these guidelines are widely recognized and
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- documented. - See B. Sharp, L. Shen, The (Mis)Application of Sentencing Guidelines To

Environmental:«Grimes, BNA Toxics Law Reporter 189 (July 11, 1990)(attached hereto). In

many cases, DOJ is exploiting the flawed guidelines by seeking mandatory minimum
sentences under the guidelines for first offenders that are equal to the statutory maximurr
The letter from the Chairman dated February 7, 1991 rejecting our request for the
Commission to reconsider this issue is disappointing in many respects. The primary reason
~ offered was the fact that the Commission apparently decided at its January 3, 1991 meéting
not to take up the environmental section. However, the entire purpose of our January 15
request was that the Commission’s action was not an informed decision because of the
misleading information provided to the Commission by DOJ and EPA representatives about
the operation of the guidelines. Furthermore, the letter speculates that since the only
‘reason the judge offered for imposing such a harsh sentence on Mr. Pozsgai was his view
that Mr. Pozsgai was a "stubbom violator,” (the judge referred to no damage caused to the
environment) that were it not for the guidelines, Mr. Pozsgai would have likely received a
harsher senténce. : This speculation is unwarranted for several reasons. In the first place,
the maximum sentence for the worst water polluter is 3 years. If this were a pre-guideline
case, the worst sentence Mr. Pozsgai would have received would have been 3 years.
Under the parole guidelines then in effect, he would be eligible for parole after 1 year, and
would no doubt have received it. Furthermore, "stubbornness” certainly does not seem to
be‘a relevant offender or offense characteristic by the Commission for other crimes. Thus,
‘it appears that the judge was able to exploit the flawed guidelines by using the high &
offense scores. to validate his "stubbornness" reason for imposing the harsh sentence. @

~ Finally, the letter conveniently ignores altogether the similar unjust sentencing results in the



11
. Mills case: and.others,.and the cogent critique of the guidelines by Messrs. Sharp and Shen.
Finally,%@e letter concludes that the Commission is busy enough with revising other

guideline provisions to take the environmental section up now. This reason is

i

~ disappointing for.a:number of reasons. -

First, the Commission has had under consideration a full revision of the

environmental guidelines since at least January 30, 1989, over two years ago. See Letter

- to Chairman Wilkins from Thomas L. Adams, Jr. of EPA, dated February 13, 1989
(attached hereto). A third year of delay is simply intolerable, especially for the 50 or so
individuals to be sentenced this year under the guidelines.

Second, the suggested revision we offered, namely eliminating or reducing the "no
permit" offense characteristic, one of the two sources of the double counting problem, is
relatively easy. +Indeed, the ~Comggssion can, still satisfy},"the publicatioﬁ requirement and

;meet the May 1 deadline by putting a brief notice in thgf_m Register along the lines

w suggested in our January 15 letter by March 15, for example. Comments could be

: ;?rec_eived- by April 15, and: the simple: change sent to Congress. along with the other
proposals to Congress by May 1. Further refinements could then be addressed afterward
.. if deemed necessary, but the time and effort for this revision surely is worth the time the

» - Commission is putting.in to consider.whether managers of crack houses should get a break.

& The February 6 letter from the Chairman is also remarkable for what it does not
:-say. First, there is no dispute to our contention that the guidelines are inherently ﬂawcc_l;?';a
- because the Commission failed to compute the average sentences imposed for s

environmental ;offenses before the guidelines were enacted as required by Congress in order
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to assess whether stiffer sentences were warranted. 28 U.S.C. 994(m). Second, there is no
attempt to pomg;}éto aﬁy reasons why the Congress’ preference tﬁat it is generally -
inappropriate for: the guidelines to impose incarceration for first-offenders for minor
‘violations. It is one thing for the Commission to determine that contrary to the general -+
“rule, m appropriate circumstances, that some jail time may be warranted for minor offenses
for first offenders (i.e, 2 or 3 months), but levels of 12, 14, 16 and higher are simply
overkill. The 21-27 month sentence imposed on Mr. Mills and Mr. Pozsgai translate to
an outrageous pre-guideline sentence of 63 to 81 months. Does the Commission really
believe that such sentences are what it intended or believes is just?

Finally, the letter does not dispute our contention that the guidelines impermissibly
allow for double counting. Indeed, the Chairman even acknowledged during the January 3
meeting that the env._ir,_onrnental guidelines; have the potential for impermissible double
’:counting',. but suggés;ed tha:t"the‘ courts can take care of the problem, Several courts,
including courts of appeals, have not taken care of the double counting problem, and it
behooves: the: Commission to revise: or clarify the guidelines immediately. At a minimum,
a simple policy statement can be, and should be swiftly issued to address the double
counting flaw that allows judges to impose sentences (at the urging of DOJ) such as that
,qn_Mr. Pozsgai, which,“-afccording to-the Commission’s own data, exceeds the average
séntence imposed under the guidelines for a host of serious crimes, such as auto theft,
| larceny, fraud, counterfeiting, and many drug offenses.
Thank you for the opportunity to present these views. I will be happy to answers:

any questions you may have.

o
fovd
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January 15, 1991

HAND-DELIVER
The Honorable William W. Wilkins, Jr.

Chairman, United States- Sentencing Commission

Suite 1400

1331 Pennsylvania Avenue, N.-W.

Washington, D.C. 20004

Re: Modiﬁcation of Part 2Q of the Guidelines

Dear Judge Wilkins:

On Thursday, January 3, 1991, the Commission met to discuss what substantive
areas of the sentencing guidelines it would consider for possible review. One of the
categories briefly discussed was the environmental section, Part 2Q. Commissioner Paul
Maloney from the Justice Department referred to a December 24, 1990 letter to the
Commission from DOJ signed by Assistant Attomey General Richard B. Stewart and James
M. Strock, Assistant. Administrator -for Enforcement for EPA suggesting that the
‘Commission should defer consideration of revising Part 2Q, allegedly because there had not
Been enough case history (approximately 24 cases) to evaluate its implementation. This -
point was reiterated by Mr. Barry Hartman, Mr. Stewart’s deputy, who suggested at the
‘Mmeeting that the Commission should "not shoot in the dark and make changes,” noting that
approximately 50 sentences would be meted out in calendar year 1991 that would provide
-the- Commission with more information, ‘and that only one circuit court had reviewed a Part
2Q case, a Sixth Circuit case which he argued, and was recently decided.’ '

During the brief discussion which ensued, you and perhaps another Commissioner
sacknowledged that Part 2Q guidelines impermissibly allow for double counting, but
suggested that the courts can handle that problem. Judge MacKinnon also queried Mr.
Hartman about the ratio of civil to criminal.prosecutions in the environmental area
(approximately 10 to 1) and the relevance of that practice to evaluating the guidelines. The
Commission, apparently relying on DOJ’s representations, nevertheless did not take up the
“issue of revising Part 2Q or any section thereunder.

_ While I was in attendance during that part of the meeting, I did not believe it was
appropriate at that time to address the Commission, especially since I had not seen the -

- U Actually, a% least three circuits had then reviewed sentences under Part 2Q: the Sixth Circuit (United
States v. Bogas), Third Circuit (United States v. Pozsgai), and Eleventh Circuit (United States v. Mills). On
TJanuary 4, 1991, the day after the Commission’s meeting, the First Circuit issued an opinion involving 2Q1.2

" in United States v. Wells, bringing the total number of circuits to four. These and other Part 2Q cases will
be discussed, infra. '
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December 24 letter from DOJ.2 Indeed, it appeared that perhaps none of the

~Commissioners had seen the: letter since the Commission’s Staff Director noted at the

meeting that it-had just arrived that morning. Having now secured and examined a copy

- of that letter (Attachment 1), I submit that the reasons proffered by DOJ and EPA to delay

modification of Part 2Q or any sections thereunder are totally disingenuous as explained
below and in the: documents attached.

Accordingly, the Washington Legal Foundation urgently requests the Commission 19
reconsider this vital issue so that it can make a fully informed decision in this matter. In
that regard, I am willing to address the Commission at the earliest opportunity possible for
S minutes or more if necessary to elaborate further on the points discussed herein and to
answer any questions or comment on any written or oral statements that might be made by
DOJ or EPA officials at that same meeting. It is my understanding that the Commission
has scheduled a meeting for January: 22, 1991. While I believe that this issue is of such
importance that the Commission should revisit this issue before then, the Commission may
find the January 22 date to be a more convenient time to address the issue and, if
convinced that Part 2Q needs modification, to do so with this cycle of amendments (since
only 19 days would have then elapsed since the Commission’s January 3 meeting).

_ Draconian Sentences Urged by DOJ and Imposed Under Part 20

As you know, our Foundation represents John Pozsgai, a 58-year old Hungarian
immigrant and self-employed truck mechanic, who received the longest prison sentence in
the history: of the United. States for any environmental offense: 27 months under US.S.G.
2Q1.3, for simply placing. topsoil and clean (non-toxic, non-hazardous) fill on a couple
acres of his own property, an old junk yard that he actually cleaned up.  Not a single fish,
bird, or sea lion was killed, harmed, or even threatened. Indeed, the government ‘does not

- dispute the fact that a tiny stream adjacent to Mr. Pozsgai’s property actually runs clearer

today than it did before he purchased the property due to his clean-up efforts. Yet, since
the EPA and U.S. Army Corps of Engineers determined that part of the property (which is
zoned light industrial) technically constituted a marginal "wetland,” a permit was allegedly
needed under the Clean Water Act to place topsoil (a "pollutant”) and other clean fill on

the property.

The sentcncihg judge agreed with both the Probation Officer and U.S. Attorney’s
suggested application of-Section 2Q1.3 of the guidelines: 6 points for the base offense of
discharging a non-toxic, ‘non-hazardous pollutant without a permit in violation of 33 US.C.

‘1311, 6 more for discharging the pollutant (under 2Q1.3(b)(1)(A)), and 4 more for not

. having the permit (under 2Q1.3(b)(4)). This double, indeed triple counting, quickly added

‘up to a level 16 which, for a first time offender like Mr. Pozsgai, dictated a 21- to 27-

B
2 [ leamned of the Commission meeting by happenstance only the evening before, and did not know what
would be on the agenda until the meeting was underway. No notice of the meeting was published in the

& Federal Register or any trade joumal that I am aware of, nor was the agenda made available to the handful,

T

of persons who signed in at the desk outside the meeting room. If these are indeed public meetings of the
Commission, we:believe it is in the public interest for the Commission to notice all of its meetings, as is the
practice of other agencies and commissions, indicate which ones are open to the public, summarize the
agenda, and'indicate whether or not members of the public are allowed to comment at the meeting. This
practice would also be consistent with' the‘Commission’s otherwise open and helpful communications office.
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month prison sentence. The court réjected the double counting arguments, refused requests
for downward adjustment_s_.,within the spec'tﬁé- offense characteristics, and refused to depart.
Although there was little if any environmental harm, the judge imposed the maximum at
the urging of theyprosecutor who wanted to use Mr. Pozsgai to send a message to all

"private land owners,” and because the court felt that Mr. Pozsgai was "stubborn.”" The
27-month sentence is equivalent to a staggering pre-guideline sentence of 81 months
(approximately 7 years) since parole was available (and invariably granted) after serving .
one-third of the sentence.’ \._:;;

Before -the guidelines were issued, no one was ever imprisoned for discharging a
non-toxic, non-hazardous substance, let alone for such a long period of incarceration. Three
months imprisonment for such infractions may be more than necessary to meet the ends of
justice; 6-months seems particularly harsh; 12 months is clearly excessive; and anything
over 18 months is simply unconscionable. Yet the guidelines as written and as interpreted
by DOJ, probation officers, and the courts, mandate at least a level 14, if not a 16,
resulting in sentences of up to 27 months for first time offenders such as Mr. Pozsgai
swhose conduct is far from the core offense or "heartland" case of water pollution.*

L The Pozsgai case is not an aberration. Ocie Mills and his son Carey were
sentenced shortly before Mr. Pozsgai in early 1989 to 21 months in prison under 2Q1.3 for
placing 19 loads of clean building sand (technically a "pollutant”) on a quarter acre plot on
which he had planned to build a retirement home in Florida because part of the property
‘was deemed by EPA to be a wetland (although Florida officials told the Mills’ otherwise).
United States v. Mills (PCR 88_-60_'3?100,'-N.D:: Fla)). As in:the Pozsgai case, the district
court agreed with the prosecutor -and probatien:office that a level 16 was the proper score,
‘mandating a minimum"21-month $entence. - :

“’ On appeal to the Third Circuit in the Pozsgai case, we argued, inter alia, that the
_ff,sentencing court misapplied the guidelines by double counting and wrongly applied offense

3 Indeed, since some of the filling activity took place before the November 1987 effective date of the
guidelines, the judge sentenced Mr. Pozsgai under both the guidelines and the Clean Water Act. The court
_imposed the maximum sentence under the Clean Water Act of three years for the pre-Guideline counts, a
' “sentence which was essentially ordained given the results suggested by the guidelines. For in order to have
_'some semblance of symmetry between the pre- and post-guideline sentence for essentially the same conduct,
“ithe Pozsgai Court could not adopt the Probation Officer’s recommendation of a one-year sentence for the pre-
£Guideline violations (who also determined that this was not a serious offense). Rather, by imposing the
maximum three-year sentence (a sentencé which one would normally think should be reserved for the worst
.- water polluter rather than for one who caused little if any harm) with parole technically available after one
~year, the court was able to approximate the guideline’ sentence of 27 months. Indeed, to be truly
“symmetrical, the court would need to have imposed at least two consecutive maximum three-year sentences
for the pre-guideline counts just to match the guideline sentence. - P

* The 27-month period of incarceration permitted and imposed under a level 16 for a minor tegulator%
offense is greatly. disproportionate to the average sentence meted out under the Guidelines for a first oft'en'ggr
"< (even excluding those cases where no prison sentence was imposed, i.e., probation) for a serious offense such
‘as Burglary/B&E; {24 mos.), and for other serious crimes, even counting those offenses committed by
. criminals with extensive prior criminal history: Larceny (20 mos.), Embezzlement (10 mos.), Fraud (13 mos.),
~: - Drug Offenses-Possession (8 mos.); Drug Offenses-Use of Communication Facility (26 mos.); Auto Theft (17
2 'mos.); Forgery/Counterfeiting (16 mos.); Bribery (17 mos.); and Escape (22 mos.). See Table VI, U.S.
“~  Sentencing Commission Annual Report 1989 (Attachrhent 2).
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characteristic 2Q1.3(b)(1) governing discharge of a pollutant since comment n.4 indicates
that it applies only. if there is* "actual environmental contamination,” hardly thie case
involving topsoil, sand, and clean fill. Alternatively, we argued that Section 2Q1.3 itself
was unlawfully promulgated because the Commission did not undertake the requisite
analysis of pre-giideline sentences in this area as required by 28 U.S.C. 994(m); that the
environmental guidelines were inconsistent with Congress’s intent that the guidelines ¥
"reflect the appropriateness of imposing a sentence other than imprisonment in cases in
- which the defendant is a first offender who has not been convicted of a crime of violence;
or an otherwise serious offens"; and that they violated Congress’ overall intent of reducinéﬁi§
sentencing disparities and promoting faimess by causing just the opposite. Without any
oral argument, the Third Circuit affirmed both the conviction and the sentence without
opinion. 897 F.2d 524 (3d Cir. 1990). Rehearing en banc was summarily denied, and the
U.S. Supreme Court denied the petition for writ of certiorari. 111 S.Ct. 48 (1990). Mr.
Pozsgai began serving his 27-month sentence on November 23, 1990 at Allenwood Prison
(which according to DOJ is over capacity). Attached are copies of the briefs in the case
filed in the Supreme Court (Attachment 3). The court of appeals briefs, which treat these
arguments in greater detail, can be supplied to the Commission if necessary.

, The appeal by Ocie Mills and his son who received a 21-month sentence for
“placing sand on their property fared no better. The Eleventh Circuit affirmed the
conviction and sentence in July 1990 without opinion despite strenuous.arguments that the
guidelines permit double counting. 904 F.2d 713 (11th Cir. 1990). Unfortunately, the
‘Mills” were denied bail pending -appeal and consequently, they have just completed serving
- their unjust sentences (although they remain on supervised release).’

Other environmental cases cited in our Supreme Court brief further illustrate the

" flaws. in the environmental guidelines and their application. For example, federal
prosecutors ‘and probation officers are requesting the court to impose a statutory maximum
penalty of one year for negligent violations of the Clean Water Act, even though the
defendant is a first offender, because the guidelines dictate a minimum over one year. See,
e.g., United States v. Fisher, CR 89-234 (D. Ore. Feb. 12, 1990).° This structural problem
with Part 2Q that causes minimum guideline sentences to exceed statutory maximums has
been thoroughly analyzed and discussed in an article entitled "The (Mis)Application of
Sentencing Guidelines To Environmental Crimes,” by Benjamin S. Sharp and Leonard H.
Shen of Perkins Coie in- Washington, D.C., reprinted in BNA Toxics Law Reporter,

July 11, 1990 at 189 (Attachment 5). ‘ '

In another case, a judge who is regarded as environmentally sensitive and who,
+ during her confirmation hearings in 1979, told the Senate Judiciary Committee that she

s

Both the Pozsgai and Mills cases have received considerable nationwide media attention, a sampling
of which is provided (Attachment 4). We can supply the Commission with a videotape of news coverage:of
_ these cases, including NBC’s Good Moming America, Cable News Network, and CBS Evening News.

¢ As Commissioner Gelacak rhetorically questioned Assistant Attorney General Stewart in a related
context during the: recent hearings on organizational sentencing conceming DOJ’s proposal for large fines for
- environmental offénses, "how on earth do we [the Sentencing Commission] maintain any credibility if we
"~ establish a guideline sentencing proposal that exceeds present statutory maximums...?" December 13, 1990
Hearings at 120, lines 12-14.
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would not hesitate to put white collar criminals in jail, found it particularly difficult to
grant the Justice Department’s request-to send a first offender to jail for over 5l to 63
months for improperly storing toluene (paint thinner), and instead managed to interpret
2Q1.2 in such a:é;a;way as to impose 6 months of home detention. United States v. Bogas,
731 F. Supp. 242 (N.D. Ohio 1990). The Justice Department appealed to the Sixth Circuit,
and at the urging of Mr. Hartman, the sentence was recently overturned. 1990 WESTLA\X
188792 (6th Cir: Dec. 3, 1990). The Sixth Circuit, apparently sympathizing with the
possible harsh result on resentencing, noted. that the district court might try departing fron,
the guidelines. Something is fundamentally wrong with the guidelines and the way that the
Justice Department urges. their application, where, in order to achieve rational sentencing in
this area, departure must be the rule rather than the exception. In any event, uniformity of
sentencing in this area is bound to suffer by relying on the vagaries of departure.

3

' DOJ/EPA December 24, 1990 Letter

In their joint letter to the Commission \dated December 24, 1990, Messrs. Strock and
‘Stewart posited three reasons why the Commission should avoid addressing Part 2Q.

“First, the existing guidelines received a good deal of very
close attention from you and other Commissioners when they
were initially developed in 1986. The result was a set of
provisions which were fundamentally sound. Certainly our
work with the guidelines. so. far have revealed no glaring errors
or provisions badly in need of revision." .

It is my understanding from discussions with current and former Commission
gfﬁéials, and from examining Commission hearings and records, that the environmental
-guidelines in fact received very little attention by the Commission. Indeed, the
. Commission did not, as required by law, carefully examine past sentencing practice to
% determine the average sentences imposed, nor did the Commission articulate any reasons
why a radical departure from past sentencing practice was warranted in this area. The
“tésult was certainly not a set of provisions which were "fundamentally sound,” but rather
one which overzealous EPA and DOJ officials and prosecutors can exploit by seeking a
.- way to impose draconian sentences for essentially minor regulatory offenses for first time.
* offenders, and thereby undermining Congress’ and the Commission’s goals of uniformity
+ and proportionality in sentencing. It is no accident that at public seminars on
- ‘environmental enforcement, DOJ officials have promised the regulated community a "reign
" “of terror." Naturally, one cannot expect such officials to acknowledge that the
* unprecedented sentences sought by DOJ and meted out to Mr. Pozsgai, the Mills’, and
others are the product of "glaring errors."

‘ The second reason given by DOJ/EPA to postpone review of Part 2Q is that theys
" "have not had. sufficient experience” with the application of the guidelines to offer T
modifications because less than 24 cases have been disposed of under the guidelines, angd

. that they expia, according to Mr. Hartman at the meeting, approximately 50 sentences 1@
be imposed ﬂ;ls year. Thus, the letter c?ntinues, "[bly waiting another year, we will likely
have more than twice as many guidelines cases as we now have [for a total of

;:; approximately*75] on which to base ‘any ‘possible changes.”




We submit that the current experience with the guidelines is more than sufficient for
the Commission to detect and correct the flaws with the guidelines. It is not necessary nor
is it in the public interest to wait to have potentially 50 more Pozsgai-type prison sentences
to realize that something is seriously awry with these guidelines and/or their application,
although DOJ and EPA would no doubt prefer the Commission to believe the contrary.”
Indeed, this is a perfect opportunity to make whatever changes the Commission believes is
warranted; and then fine tune any of those changes, if necessary, after experiencing anotherg;
wave of sentences imposed under the modified guidelines.

You have repeatedly and publicly stated that the Commission’s duty is to review
and revise the guidelines in order to achieve the best possible guidelines. The first signs
that something was fundamentally wrong with the environmental guidelines or their
application came at least by.mid-1989 when I brought to the Commission’s attention the
unduly harsh and unprecedented sentences meted out in the Pozsgai and Mills cases under
2Q1.3. Some perhaps thought then that the double counting problems experienced in those
cases would surely be corrected by the appeals courts (which turned out not to be the
case). In any event, the 1989-90 cycle was a good opportunity to correct the problem. By
not reviewing Part 2Q then, nor during this 1990-91 cycle, and waiting, as DOJ suggests
~ “until the 1991-1992 cycle, the Commission further and unnecessarily postpones correcting
" obvious problems for three years.

While it is always. nice for statisticians to work from ever larger data bases, the
Commission should not forget that these guidelines profoundly affect the lives, liberty and
livelihood of individuals and.their families. If the small number of criminal environmental
cases before 1986 was a sufficient data base upon which to devise the guidelines in the
first place (according to the EPA, there were only 16 criminal cases in 1985), then surely
there are enough post-guideline cases to make an intelligent assessment of the guideline’s
operation today.

It would be cruel solace indeed for those who have served, are serving, and will
likely serve two or more years of hard prison time for minor regulatory offenses to
discover much later that the Commission did not intend such harsh results after all, and
that had they been properly sentenced, they would have received probation or much shorter
prison terms.*

-7 The Justice Department should provide this Commission, and can easily do so, with the Sentencing

- Mlemoranda submitted to-the court by the prosecutors in these two dozen cases, any defense memoranda, and
the actual sentence imposed and the reasons therefor stated by the court. In addition, as for the 50 sentences
which DOJ indicates would be imposed this calendar year, DOJ should aiso provide the Commission a copy ..
of the indictments or information in those cases and indicate whether the defendants have pled guilty or wergg
convicted after trial. See 28 U.S.C. 995(8), (14), (15), (16).

% In that regard,- we note that Congress mandated that the Commission "periodically shall review and rsar
revise, in consideration of comments and data coming to its attention, the guidelines promulgated pursuant to
the provisions of this section.” 28 U.S.C. 994(0). Congress envisioned that guidelines might be reduced, and
instructed the Commission to "specify in what circumstances and by what amount the sentences of prisoners
serving terms of imprisonment for the offense may be reduced” to conform to a guideline revised downward.
28 U.S.C. 994(u). If the Commission decides;not to review this matter sua sponte, we are prepared to invoke

‘ (continued...)
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~ The third and final reason for delaying revisions proffered by DOJ/EPA, "even .
assuming that we, had sufficient evidence to undertake a revision," is the alleged shortage
of time, particularly because everyone’s attention "is focused chiefly upon organizational
sentencing .guidelines. [DOJ/EPA] believe: that the public and the criminal justice system
would not be well served by our trying to develop Part 2Q amendments on a compressed.
schedule." The suggestion that the Commission cannot chew gum and pat its head at theg,
same time insults the: Commission -and its staff and undermines its duties and %5
responsibilities. Indeed, the fact that the proposed organizational guidelines are being
further considered for yet a second year is an argument to initiate public review now rather

than uncovering problems a year later that could have been earlier resolved. While
organizational sanctions, primarily fines, are a serious issue, it is nonetheless not as a
cotnpelling an' issue- as one. that- involves substantial deprivation of an individual’s liberty
and freedom. Furthermore, to the extent that organizational sanctions for environmental
offenses are tied into the individual sentencing guidelines in Part 2Q, the issues are
intertwined. Additionally, the Commission and DOJ/EPA staff apparently already have
done extensive work on revising Part 2Q guidelines.

_ In any event, there are several ‘suggestions which we are prepared to recommend
that would be very easy for the Commission to propose that clarifies the Commission’s
original intent in promulgating Part 2Q. For example, the double counting problem (which
you acknowledged at the January 3 meeting) needs to be addressed because it is not being

~_corrected by the courts.-In the Pozsgai and Mills: cases alone, approximately 15 district
“court and court of appeals judges were squarely ‘presented with the issue and saw no
problem with it. ‘Thus$ 2Q1.3(b)(5) currently:states: ﬂ L s s

(5) If the offense involved a discharge without a permit or in
violation ‘of a permit, increase by 4 levels.-

This provision can be: revised .to prevent double counting by simply inserting at the end the
following phrase: "but not if the underlying offense charged is a failure to have a permit
or is a violation of a permit." A better suggestion would be to eliminate the permit
section altogether (or if retained, to reduce the additional points assessed to a more
.reasonable level such as 1, or at most 2) since most environmental crimes constitute
discharges without a permit or are in violation of a permit’s conditions.” All crimes, for

j %(...continued) - ' . -

28 U.S.C. 994(s) on behalf of Mi. Pozsgai which allows a prisoner to formally petition the Commission to
“modify the guidelines. Regardless of what mechanism the Commission uses to revise the guidelines, even if
they were to be promulgated this cycle, because of the 180-day delay period for its implementation, Mr. g

“Pozsgai by then would have already served almost one year in prison for his offense, a period of time eater
than that which would be dictated, we would hope, by any revised guideline. In addition, such revision c%gld
be applied or used:to adjust, if warranted, many of the 50 sentences that DOJ indicates will be imposed this

- calendar year, présumably most of them in the earlier part of this year. <

s
, * Even wh@ﬁ;me offense does ‘not, strictly speaking, involve a violation of a permit, wildly disparate
. “results obtain. In United States v. Wells, 1991 U.S. App. LEXIS 56 (1st Cir. Jan. 4, 1991), the defendant
'“ was tried and convicted of repeatedly discharging zinc from his small business above the effluent limits set by
¥ the EPA despite repeated wamings to stop.” Section 2Q1.2, the applicable guideline which deals with
(continued...)
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that matter, are "unpermitted” by the state. No one is permitted to rob a bank, for
~‘example, yet no aggravating points;are added-to such malum in se crimes because the
offender really and truly intended to violate the law and commit the crime without
society’s permission. With respect to these traditional crimes, the basic rationale for the
Commission’s additional points is based chiefly on the levels of harm caused by the
conduct. On the other hand, Mr. Pozsgai and others can obtain (and indeed he is currently
pursuing administratively an after-the-fact permit) "permits” to place fill on one’s property
or discharge "pollutants." And as even Mr. Stewart himself candidly recognized, "we
aren’t talking about bankrobbers here, we are talking about [companies engaged in]
productive economic activity." Wall Street Journal, Dec. 26, 1990, at 12, col.1.

%

Similarly, 2Q1.3(b)(1) -- allowing for 4 to 6 additional points for the discharge of
pollutants depending upon whether it was continuous or not -- can be easily revised to
prevent double counting. Under the current provision, a repetitive discharge of a gallon of
oil a day over three months into a river causes an increase of 6 points, yet a one-time spill
of 1,000 gallons (or even millions of gallons as in the Exxon Valdez case) adds only 4
points, a difference in points which are crucial in determining whether a first offender is
eligible for probation (offense level 10 or less), or even a split sentence (offense levels 11
and 12, where at least 4 to 5 months must be served in prison), or is required to serve a
minimum of 12 months, once a level 13 is reached, (see U.S.S.G. 5C1.1), a level quickly
attained for even the most minor of environmental infractions.

The current offense characteristics also impermissibly allow the court to consider
multiple counts of the same violation as constituting a repetitive discharge to cause 6
points to be added to. the base offense level. Multiple fraud counts, for example, are not
punished in that manner.  See U.S.S.G. 2F1.1. If a criminal defrauded 40 individuals of
$1,000 each as part of a continuous scheme, the total harm of $40,000 is used to determine
the additional level to add, not some arbitrary number because the fraud, however small,
was a continuous or repetitive one. Confusion is further added when the Commission in its
comment n.4 to 2Q1.3 assumes that "actual environmental contamination” took place when
all that is involved is the discharge of clean fill or some other "pollutant” that is easily
dissipated or easily cleaned up. '

%...continued) ' )

hazardous and toxic pollutants, begins with a base level of 8, two points higher than 2Q1.3 dealing with non-
toxic pollutants under which Mr. Mills and Mr. Pozsgai were sentenced. Thus, under a rational and
proportional system, one would think that polluters of toxic and hazardous substances would be punished
.more severely than non-toxic polluters. Yet Mr. Wells’ sentence of 15 months (an excessive punishment in

‘“its own right for a first offender) is well below the 27 months and 21 months given to Mr. Pozsgai and Mr.
Mills (whose respective sentences are approximately 100 and 50 percent greater than Mr. Wells’ sentence) due
primarily to the fact that the 4 additional points for a permit violation (2Q1.2 (b)(4)) was not included in the
Wells case. This was so not because the Court refused to double count, but because Mr. Wells did not &
violate his permit; rather, he knowingly exceeded an effluent limit set by the EPA and promulgated in the b
Code of Federal Regulations. Yet if his permit had simply contained the same effluent limit as a condition’:.
of the permit, he would have been subject to the additional four points. ®B
: Furthermore, the base level of 8 for 2Q1.2 or 6 for 2Q1.3, assumes an underlying violation of some
reporting or recordkeeping requirement. U.S.S.G. 1A4(f), p.s. Yet no such requirements were violated in the
Mills, Pozsgai, Wells, and many other cases, either because there were no such reporting/record-keeping

' fequirements, -or, as in the Wells case ‘and similar cases, the company was reporting accurate, albeit'™
unlawfully high, levels of discharges.: :
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A better suggestion would be eiiininaté 2Q1-.'2(b)(1) or 2Q1.3(bX1), altogether or to
substitute them with a provision that simply allows the court to impose from 0 to 4
epending upon the harm to the environment (as currently determined in

_comment 4.). %

. The collateral issue raised by Judge MacKinnon at the January 3 meeting regarding,

~the availability of civil and administrative sanctions is indeed a very important one. Man%
regulatory offenses are disposed of by civil and administrative enforcement actions. For &
the most part, the level of intent needed to trigger a civil violation is sufficient to convict
criminally. The discretion by the government as to how to proceed is truly an awesome
power that is often abused. In the Pozsgai case, the civil case had just begun when the

- case was. criminalized. In the. Mills, Wells,-and other cases, the federal authorities did not
even bother with civil remedies, perhaps in keeping with a 1987 DOJ directive (Attachment
6) that DOJ attomeys are encouraged to bring criminal cases first to obtain collateral
estoppel for later filed civil cases. As Assistant Attorney General Stewart admitted, DOJ
prosecutors "don’t have coherent guidelines on how to draw the line between criminal and
civil” enforcement. Wall Street Journal, supra.

Yet in many cases, infinitely more harmful conduct is handled civilly than
¢riminally, even where the violator was repeatedly warned by EPA of the offending
conduct.’® The point of all of this to demonstrate that unlike bank robbery, arson, and

“other crimes, there are no civil remedies available to the government to prevent the
‘harmful conduct. The fact:that civil remedies are available for regulatory offenses, namely
injunctive relief and %ivil fines; and are used according to DOJ in 10 out of 11
environmental cases, shows that society has decided to use criminal sanctions and
incarceration sparingly for these kind of violations. - Thus, a more complete data base to
‘use in gauging what the offense levels (and fine levels) should be is not simply culled
ifrom the criminal cases for environmental offenses, but from the civil cases as well.

For all of the above reasons, we urge the Commission to reconsider its position on
this matter at or before its January 22 meeting."! At the very least, it behooves the

1 For example, in United States v. BP Oil Corp., (E.D. Pa), the same U.S. Attomney’s Office that
prosecuted Mr. Pozsgai found it sufficient to. invoke only civil remedies to address an ongoing and knowing
+water pollution violation far more serious than that committed by Mr. Pozsgai and others. See Oct. 23, 1990
“DOJ Press Release (Attachment 7). BP Oil had knowingly violated its permit hundreds of times from 1984
¢ to. August, 1990. Similarly, in United States v. Great Lakes Carbon Corp. (E.D. Tex., filed Oct. 12, 1990),

#pO]J is seeking only civil relief against a polluter “for numerous violations" of the company’s permit under
* the Clean Water Act, including knowing violation of a formal administrative order to stop the pollution. And
.. in.United States v. Rhone-Poulenc (S.D. W.Va.-filed Oct. 31, 1990), the civil complaint had to be amendgiggo

“include violations that occurred after the original complaint was filed.
' The Commission need not decide now what, if any, revisions it should make. The public notice .x
- requirements of 53U.S.C. 553(b) as required by 28 U.S.C. 994(x) can be satisfied by providing in the Fedesal
' Register "either the terms or substance of the proposed rule or a description of the subject and issues
involved." 5 Uﬁ@ 553(b)(3)(emphasis added). Thus, a general notice along the lines that the Commission
.. proposes to revise downward 2Q1.2 and 2Q1.3 by reducing the double counting problems and the high
+ offense levels that result from minor offenses would be sufficient notice to elicit comments. See, e.g., Ethyl
“* Corp. v. EPA, 541 F.2d 1 (D.C. Cir. 1976)(notice need not contain precise proporal agency may ultimately
(continued...)
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Commission to issue a policy statement under 28 U.S.C. 994(aX2) in the interim to- express
its view that double counting should not occur in applying Sections 2Q1.2 and 2Q1.3. We
are prepared to assist the Commission in any way possible to facilitate its resolution of this
issue, including working with Commission®staff and DOJ/EPA officials.

Respectfully submitted,

)

Paul D. Kamenar
Executive Legal Director

cc: - All Commissioners
John R. Steer, General Counsel
Richard B. Stewart, Asst=Attomey General, DOJ
James M. Strock, Asst. Administrator, EPA

_"!(...continued)
adopt); Forester v. CPSC, 559 F.2d 774 (D.C. Cir. 1977). If the Commission staff already has proposed
revision, that would clearly suffice. The point is that while the Commission is not required to make any =
changes, the advantages.of publishing a general notice are clear. while the Commission is satisfying the notice
requirement to elicit- comments, the Commission and staff can continue its independent review of Part 2Q. If .,
after receiving comment: and further study the Commission decides that no changes are warranted at this tme, o
so be it. But the Commission shou'd not precipitously cast aside its option to review this important issue
during this cycle when it is relatively easy to keep that option open.

Al L g A RS,

.



Table VI

AVERAGE LENGTH OF IMPRISONMENT FOR PRIMARY OFFENSE CATEGORIES;
AVERAGE LENTH OF IMPRISONMENT BY PRIOR ADULT CRIMINAL CONVICTIONS*
(January 19, 1989 through December 31, 1989)

Comparison of 27 mos. sentence for first-offender of -
minor infraction of Clean Water Act with other crlmes/oFfenders

AVERAGE LENGTH OF IMPRISONMENT"*
PRIMARY OFFENSE PRIOR ADULT CRIMINAL CONYICTIONS
TOTAL
0 1-2 3-4 S or More
Convictions Convichons Convictions Convichons
Avsrage Num?of Average Number Average Number Average Number Average Number
] Months . of Cases | Months of Cases Months of Cases Months of Cases Months of Cases
[ ToTAL 7| 1538 $1 | eas | e | s 1977 7 2.226
Homicide 122 g ] 103 35 122 25 10t 7 205 1
Kidnepping 191 s 146 [] 219 10 225 7 177 10
Robbery 92 816 49 157 65 209 102 171 131 279
Asssult ] 151 % 49 37 4 36 26 §1 s
Burglary 84E . - - - 74 l 24 ‘ 20 40 % 47 17 62 -3
Larceny 20 561 19 159 16 158 17 97 29 147
Embezziement . 10 11 10 156 7 3 16 12 12 10
Tax Oftenses I 43 : 24 ;43 -9 14 3 149 2 - 0
Fraud 15 922 13 3 16 eZ3l 17 90 23 148
Drug Offenses

--importstion & Distridution - '0.441-_ . 67 = 4378 | . 77 2482 94 900 1 684
Simnpie Possession™" ] 2% [ 14 ? n 6 36 13 32
Communicstion Facility 26 142 24 82 23 40 18 7 46 13
Auto Theft 7 9 18 . 14 3 20 19 20 17
Forgery Counterfeiting 1% 452 12 139 12 130 22 81 21 102
Sex Offenses 8 [ ) 56 43 53 26 82 10 114 17
Bridery 17 o 19 38 9 8 12 2 - v}
Escape 2 319 18 37 19 88 2 69 27 126
Firsarms Q S 30 161 27 255 39 203 64 26
imemnigration 10 9% 7 455 9 219 14 141 16 174
Extortion/Racketeering 5 m 4 93] s « 82 20 12 17
Gambling Lottery n K s 2 10 " 12 s 19 7
Other 26 “2 2 T 2% 2 110 32 55 M <

* Ot the'21.190 guidelirie cases. 254 cases involving mixed taw counts (both guideline and pre-guideline) were excluded. In
addition, 1.804 cases were excluded due to one or more of the following conditions: missing FPSSIS primary offense category 5
(1.565). missing information on prior. adult criminal convictions (1,565), or missing sentencing information (299). ‘;*’
**  Thecalculation for average prison sentence excludes cases that did not recerve a sentence to prison (3.736) and cases that
did receive a sentence to prison but the length of the sentence was indeterminable (81). Life sentences were included in the
computation of the average (the 38 life sentences were coded as 360 months). =
***  The “Homicide" category mcjydes 1st degree murder. 2nd degree murder, and manslaughter cases. e
**+* Becadse of anhancements in. ‘statulory penalties for simple possession, all oenses sentenced under 21 U.S.C. § 844(a) are not
restricted to the previous 12'@onth statutory maximum. Substantially longer penalties are reflected in the averages provided here.

SOURCE: U.S. Sentencing Commission. 1989 Data File, MON1289
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ANALYSIS AND PERSPECTIVE

" [Ed. note: During the month of Jul} articles in the Analysis and Perspective section of Toxics Law Reporter exam-
ine the subject of environmental crimes. In this week’s issue, Benjamin S. Sharp and Leonard H. Shen analyze sen-
tencing guidelines for environmental crimes. In the last two weeks of the month, Steven L. Humphreys writes on pros-
ecuting the corporate polluter. Last week’s article, by Paul G. Nittoly, discussed current trends in the prosecution of
environmental offenses (5 TXLR 161).]

‘THE (MIS)APPLICATION OF SENTENCING GUIDELINES
TO ENVIRONMENTAL CRIMES

By Benjamin S. Sharp and Leonard H. Shen *

When Congress enacted the Comprehensive Crime Control Act in 1984, few environmental lawyers
even noticed the event. But years later, as the U.S. Sentencing Commission established by that statute
has generated sentencing guidelines and the courts have begun to apply them to actual cases, it is be-
coming clear that applying the guidelines will result in sanctions far more severe than those reflected
in the policy choices made by Congress for many of the underlying environmental offenses. In addition
to inconsistencies between the guidelines and the substantive environmental laws, there are many
instances in. which the guidelines violate legislative directives to the commission in the enabling
statute, the Comprehensive Crime Control Act.

‘A large part of this problem is attributable to the fact that the sentencing gundclmes have crammed
a complex environmental regulatory system into a Procrustean bed composed of essentially two core
guidelines—neither of which reflects fully the policies of the underlying statutes. The misshapen
product of this exercise has been the shifting or even reversal of congressional determinations of the
relative seriousness of particular environmental crimes, an emphasis on a few kcy violation circum-,
stances that bear little relation to the environmental statutes, the conversion of the statutory
maximum to a mandatory minimum in a host of situations that would not appear to have been
contemplated when the underlying statutes were enacted, and several other discrepancies or even plain
legal errors.

While not purporting to review comprehensively the application of the sentencing guidelines in the
environmental area, this article concludes that the commission seriously needs to reexamine the
guidelines that govern environmental violations and makes several suggestions for revision. The article
also offers lines of reasoning by which defendants may challenge application of the guidelines to
specific cases as inconsistent with environmental statutes and the enabling legislation.

———

Beginning in the 1970s, Congress considered several
pieces of legislation designed to improve federal sentenc-
ing practices. See generally C Ogletree, Jr., “The Death
of Discretion? Reflections on the Federal Sentencing
Guidelines,” 101 Harv. L. Rev. 1938, 1944 & n.34
(1988). The most frequent criticism of the existing
sentencing practice was that it gave broad discretion to

‘sentencing” judges, leading to disparate treatment for

similarly situated individuals.

In 1984, Congress enacted the Comprehensive Crime
Control Act, Wthh established the U.S. Scntcncmg
Commission as *“an independent commission in the judi-
cial branch.” 28 U.S.C: §991(a). The commission was
tasked to draft sentencing guidelines that would narrow
the disparity in sentences imposed on similarly situated
offenders for comparable criminal conduct. 28 U.S.C.

* Benjamin S. Sharp is a partner and Leonard H. Shen is an
assoqatc at Perkins Coie in Washington, D.C.

§991(b)(1)(B). However, the commission was expected
to leave federal judges with sufficient flexibility to im-
pose individualized sentences warranted by mitigating or
aggravating factors not taken into consideration in the
general sentencing guidelines. 18 U.S.C. §3553(b).}
Following its creation, the sentencing commission con-
ducted extensive public hearings and a research program
analyzing approximately 100,000 federal criminal cases.
After receiving considerable public comment on a pre-
liminary draft of the guidelines issued in September
1986, a revised draft was submitted for public comitnent
in January 1987 and became final Nov. 1, 1987,
Because relatively few environmental crimes . had

reached the sentencing stage before the final guidélines

' Case law has construed this provision very narrowly, as limited
solely to circumstances that the commission did not consider or
mention. See, e.g., U.S. v. Lira-Barraza, __ F.2d __ 1990 WL 17296
(9th Cir. Feb. 28, 1990); see also U.S. v. Uca, 867 F.2d 783, 787
gsci(e%nures are to be the exception, not the rule™); see generally

7-11-90 Toxics Law Reporter
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were released in 1987, the environmental guidelines did
-not have an experience basclig&'g__g__,idid all other guide-

lines. As a consequence, the cormmission appears to have
filled the experience void with its own policy choices. Yet -

as is discussed below, the- policy decisions ultimately
made by the commission.seem unconstrained by congres-
sional directives and at 8dds with policy choices made by
Congress when it enactéd the underlying environmental
statutes.

The Envirorimental Guidelines

- Seven guidelines deal specifically with the environ-
ment. U.S. Sentencing Commission, Guidelines Manual,
§§2Q1.1-2Q2.1 (November 1989). Two of these deal
with tampering, attempted tampering, or threatened
tampering with a public water system; one deals with
hazardous or injurious devices on federal lands; one
deals-with specially protected fish, wildlife and’ plants;
and one deals with knowing endangerment resulting
from mishandling hazardous or toxic substances, pesti-
cides or other pollutants. This article does not address
these guidelines, which apply to relatively ésoteric envi-
ronmental provisions that are only rarely used.

The vast majority of environmental crimes under the

principal statutes are subsumed under §2Q1.2—“Mis-

handling of ‘hazardous or toxic substances or pesticides;
recordkeeping, tampering, and falsification”—and
§2Q1.3—"“Mishandling of other environmental pollu-
tants; recordkeeping, tampering, and falsification.” See
Attachment A for these guidelines. Most of the underly-
ing environmental crimes are misdemeanors. See At-
tachment B for a summary of ‘covered offenses: .

As with all types of crime covered by the guidelines;,
each*environmental guideline establishes a nurmerical
*““base offense level™ for a particular criminal offense and
adjusts this level in light of a host of “specific offense
charagteristics™ recited by each guideline.

The ‘resulting number is further adjusted by factors
such'as whether the victim was known to be particularly
vulnerable or was an official, or was physically re-
strained in the course of the offense, see §3A.1; whether
the defendant played an organizing role or was a mini-
mal participant and whether the defendant abused a
position-of trust or used a special skill that significantly

facilitated the offense, sece §3B.1; and whether the de-
fendant has clearly demonstrated an acceptance of re- -

sponsibility, see §3E.1.

The resulting offense level is plotted on a matrix or
“Sengéncing Table” published by the commission,
against a “Criminal History” axis which is derived from
the defendant’s past criminal record or criminal liveli-
hood.£The final sentence is selected by a judge from a
range corresponding to the appropriate offense level and
criminal history category set forth in that matrix. Ab-
sent. specified circumstanges, courts are not free to de-
part from the range, an%departures are reviewable on

appeal by the government: 18 U.S.C. §3742(b).

Guidelines’ .E;c':essive Sentences

Oﬁc of the most glaring problems with the environ:’

mental guidelines is that they result in sentencés in
7-11-90

many cases that exceed the maximum allowed by the
underlying environmeital statute. This not only alters or
reverses the congressional determination of the serious-
ness of the- category of offense, but impermissibly re-
duces the range of sentences required by the Compre-
hensive Crime Control Act to a single term of
imprisonment—the statutory maximum. Furthermore,
the guidelines fail to contemplate sentences other than
imprisonment for first offenders of the environmental
laws. The guidelines thus both violate the sentencing
commission’s enabling statute and conflict with thes
derlying environmental laws. e
Several categories of environmental crimes are misde-
meanors. All Toxic Substances Control Act (TSCA)
criminal violations are misdemeanors, with a maximum
imprisonment term of one year and a maximum fine of

- $25,000 per day of violation. 15 U.S.C. §2615(b). Most

. Federal Insecticide, Fungicide and Rodenticide Act

(FIFRA) violations are similarly punishable by up to
one year imprisonment, although a private applicator
may be imprisoned only for a maximum of 30 days. 7
US.C. §1361(b). Clean Water Act negligent violations
also trigger a one-year imprisonment maximum. 33
US.C. §1319(c)(1).

No Distinction Between Felony, Misdemeanor

Yet because the guidelines fail to distinguish between
misdemeanors and felonies, these statutory maximum
terms may often be exceeded by a sentence calculated
under the guidelines. For example, the shortest guideline
sentence available for a base level offense violation of
FIFRA by a private pesticide applicator (base level 8 =
2-8 months) is twice the statutory maximum. See
§2Q1.22

Of particular note, a violation of the Clean Water Act
has been transformed by application of the guidelines
into a much more serious transgression than the statute
itself would suggest. The CWA sets a statutory maxi-
mum of three years imprisonment for knowing crimes
(one year for negligence) that do not rise to the level of a
“knowing endangerment.” 33 U.S.C. §1319(c)(2).

Despite this statutory maximum, the guidelines’
choice of specific offense characteristics will in virtually

. all cases assure a minimum offense level of 14-18 for any

T u

CWA violation, even those involving a nonhazardous
pollutant such as fill dirt. This would result in a sentence
Just within the statutory maximum range for a felony
and well over the maximum for a misdemeanor for a
defendant with no prior criminal history, and a sentence
above the statutory maximum for defendants with any
prior history. See Attachment C. @

gl
_ S
? The Application Notes accompanying §2Q1.2 (Note 4) and §2Q1.3
{Note 3) indicate that downward departures may be appropriate for
negligent violations. No guidance is provided suggesting how great a
departure may be warranted or whether wholesale abandonment of the
guidelines for misdemeanors is appropriate. Some courts have likened
the notes to legislative history that cannot override the guideline or be
resorted to unless there is facial ambiguity in the guideline. See, ¢.g.,
U.S. v. Anderson, No. 89-10059 (9th Cir. Feb. 8. 1990).
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Four-Level Increase For Permit Violations

For example, specific offense characteristic (b)(4)
requires a' four-level increase for discharges without a
permit or in violation of.a permit (in the case of non-
hazardous water pollutants) or. for disposal without a
permit or in violation of a permit (in the case of hazard-
ous water pollutants): Since virtually all violations of the

CWA involve dischairge in violation of or without a

permit, they will automatically result in an effective base
level of 6+4 = 10. : .

Next, characteristic (b)(1) requires a four-level in-
creaseé for any discharge of a pollutant, which by defini-
tion will always be the case whenever there has been a
discharge in violation of a permit.’ (If the discharge is
ongoing, continuous, or repetitive—again the likely sce-
nario. for CWA violations—there will be a six-level
increase.) Finally, many discharges into publicly owned
treatment works (POTWs) would qualify as “disruption
of a public utility,” requiring an additional four points.

The total offense level for virtually any CWA viola-
tion is thus at least 14, and under a substantial propor-
tion of CWA cases, closer to 18 or 20—right at the
statutory maximum level. Thus, for example, the court
in US. v. Mills, (N.D. Fla. April 17, 1989), appeal
pending, (11th Cir.), sentenced two defendants each to
21 months in prison for filling with dirt a 75' X 300’
wetlands, invoking the “ongoing or repetitive release”
characteristic of §2Q1.3(b)(1) and the discharge with-
out a permit characteristic of §2Q1.3(b)(4).

Statutory Maximum Controls -

It is true that the guidelines provide that where the
guidelines sentence would exceed the statutory maxi-
mum, the statutory maximum controls. See 18 U.S.C.
§3559(b); §5G1.1 (statutory maximum governs as to an
imprisonment term); see also §5E1.2(c)(4) (statutory
fine if based on a per day violation will govern instead of
the guidelines fine): It :is, of course, clear that an
independent agency cannot lawfully pre-empt Congress’
judgment in the original substantive statute by prescrib-
ing a regulatory sentence more severe than the appropri-
ate maximum sentence for particular environmental
violations.

But the guidelines effect an analogous result of ques-
tionable validity. The senténcing commission has com-
pressed the range of sentences available, turning the
penalty into a mandatory minimum (and maximum) for
many types of crimes: Although there may be no per se
constitutional defect in mandatory minimum sentencing,
see, ¢.g., McMillan v. Pennsylvania, 477 U.S. 79, 92
(1986), by establishing what amounts to a flat sentence,
therguidelines violate the Comprehensive Crime Control
Act itself, which requires that the commission establish
a sentencing range for each category of offense. See 28
U.S.C. §994(b)(1); see also Mistretta v. U.S.,

* Although the guidelines do not define pollutant, the CWA does. A
poliutant includes “dredged; spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical wastes, biological
mategials, industrial, municipal, and agricultural waste discharged into
water.” 33 US.C. §1362(6).

7-11-90

US. 109 S. Ct. 647, 656 (1989). Furthermore,
for sentences involving imprisonment, Congress mandat-
ed that “the maximum of the range established for such
a term shall not exceed the minimum of that range by
more than the greater of 25 percent or 6 months.” 28
US.C. §994(b)(2). Where the guidelines result in a
minimum sentence of one year for misdemeanors or a
sentencing range for felonies where the minimum is less
than 25% below the maximum, it is clear that the
guidelines are inconsistent with their enabling
legislation. '

Sentencing First Offenders

This result also violates Congress’ mandate that “the
commission shall insure that the guidelines reflect the
general inappropriateness of imposing a sentence to a
term of imprisonment in cases in which the defendant is
a first offender who has not been convicted of a crime of
violence or an otherwise serious offense.” 28 U.S.C.
§994(j). Because very few of the misdemeanor violations
of TSCA or FIFRA, or a negligent violation of the
CWA, can be considered a *“‘crime of violence or an
otherwise serious offense,” the imposition of not only a
sentence of imprisonment, but the maximum available
sentence, violates the leniency Congress required for a
first offender. Id. ,

Finally, as a policy matter, it is troubling that whole
categories of environmental crimes have suddenly been
transformed into mandatory minimum violations by a
commission that was not charged by Congress to rewrite
priorities in environmental enforcement. Apart from
tending to transform a statutory maximum into a sen-
tencing minimum, the fact that these specific offense
characteristics are virtually always triggered in, for ex-
ample, the CWA context means that a CWA violation
per se will be treated much more seriously than another
environmental violation—even if Congress assigned a
lower statutory maximum to the CWA than, for exam-
ple, many RCRA permit violations. Compare 33 U.S.C.
§1319(c) with 42 U.S.C. §6928(d). Indeed, this uniform
aggravation of sentencing for CWA violations disrupts
the carefully crafted hierarchy of criminal penalties
(with different prison terms for negligent, knowing, and
knowing endangerment crimes) established by Congress’
1987 CWA amendments.*

Specific Offense Characteristics

Most guidelines in areas other than the environmental
area cover specific crimes (e.g. perjury) and use the

‘ Another cxamFIe of a shift in or even reversal of Congressional
priorities can be found when the guidelines are applied to RA.
Violations of FIFRA’s proprietary information confidentiality-require-
ments are punishable by threc years, 7 US.C. §lJ6I(b)(l)(3. by
comparison to the one year maximum for most other FIFRA viola-
tions. See 7 U.S.C. §1361(b)(1)(A). Yet the guidelines wouldturn on
its head Congress’ determination of the relative severity of these
offenses, in part because the guidelines fail to provide any enhance-
ment for illegal disclosure of confidential information. Thus, the
proprictary information violation would merit only an 8 (the base level
under §2Q1.2), whereas most pesticide releases wouldsbe base level 8
plus cither 4 (for a single rclease) or 6 (for a continuous release). See
Appendix C.
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offense characteristics to differentiate common circum-

stanc® surrounding a crime (e.g.causing physical injury. . .

to'a person or resulting in substantial interfererice with
the administration of justice) as aggravating or mitigat-
ing factors. See §2J1.3. By contrast, the environmental
guidelines attempt to encompass a dazzling range of
offenses under two guideliies that cannot reasonably be
tailored -to the diversity: @crimes to which they apply.
The offense characteristics'and their Application Notes
cannot apply the myriad factual circumstances that may
aggravate or mitigate. so-many. offenses. As a conse-
quence, neither the base levels nor the offense character-
istics are common to the bulk of the offenses covered.
Moreover, the specific offense characteristics used as
adjustment factors fail to follow the logic of the underly-
ing environmental statutes. We briefly discuss each
characteristic below. :

e Single release v. repetitive release

Both §2Q1.2 and §2Q1.3 provide for increasing the
base offense level by six levels “[i]f the offense resulted
in an ongoing, continuous, or repetitive discharge . .. of
a pollutant into the environment,” while the base offense
level may be increased by only four levels “if the offense
otherwise involved a discharge, release, or emission of a
pollutant.” §2Q1.2(b)(1); §2Q1.3(b)(1).

It certainly makes good policy sense to-impose a
greater sentence where a continuous or repetitive: envi-
ronmental discharge is occurring. But this guideline
ignores the fact that the environmental-statutes already
provide for separate-counts for such discharges, and the
criminal fine provisions of both the statutes and the
guidelines, see - §SE1.2(c), allow - per-day fines. Cf.
Chesapeake Bay Foundation v. Gwaltney of Smithfield,
791 F.2d 304, 316 (4th Cir. 1986) (assessing protracted
CWA civil violations at approximately $5,000 per day),
~ rev’d:on other grounds, 108 S. Ct. 376 (1987); U.S. v.
T & S'Brass and Bronze Works Inc., 681 F. Supp. 314,
322 (D.S.C. 1988) (imposing $1,000 per day for RCRA
civil violation) 3 TXLR 1027; U.S. v. SCM Corp., 667
F. Supp. 1110, 1128 (D. Md. 1987) (assessing sequential
Clean Air Act violations at $10,000 per day).

The underlying statutes are thus already finely tuned .

to increase the ultimate penalty in accordance with the
S oL . =

continuous or repetitive nature of a discharge. But the

guidelifies now double-count a multiple-discharge viola-

_tion by:increasing the .offense level for each individual

violation as well as allowing sentencing for multiple
counts.’ See §5G1.2. Because many CAA and CWA
discharge violations involve dozens or even hundreds of
days of ‘effluent or air emission releases, increasing the
penalty will be called for in most circumstances under
the guidelines—despite the.fact that Congress, when it
established the availabilitj#of per-day violation fines in
the environmental laws, algeady determined the appro-
priate degree of enhanceriént to be charged for repet-
~ itive violations.

7-11-90

o Likelihood of death or serious injury

- .§2.Ql.2 and §2Ql.3 prb;:idc for an increase of nine.-

and 11 levels, respectively, where the offense “resulted in
a substantial likelihood of death or serious bodily “in-
Jury.” At the outset it should be noted that few environ-
mental violations, even criminal ones, rise to the level of
creating a substantial likelihood of death or serious
bodily injury. For example, in the 13-year history :.of
TSCA Section 8(e), 15 U.S.C. §2607(e), which requires
reporting of information which reasonably supports £
conclusion that a substantial risk of injury to health™
the environment is posed by a chemical, no criminal
charges have ever been brought by the Environmental
Protection Agency under this provision. Nonetheless, it
makes good policy sense to punish with particular sever-
ity environmental violations that create the greatest
health and safety threat—even it means reserving one of
five $pecific offense characteristics for one of the least
likely circumstances of an environmental crime.

The problem lies in the fact that different offense
increases are provided for hazardous (increase of nine)
when compared to nonhazardous pollutant violations
(increase of 11) which result in a likelihood of such
serious sinjury. The net result is that the same total
offense level (17) is available for a violation that results
in serious injury, regardless of whether the violation
involved a hazardous or a nonhazardous poliutant. The
commission apparently contemplated that the harm
would be the same regardless of the hazardous nature of
its source, and hence the same sentence would be
appropriate. o

This also may be a reasonable policy decision. If it is,
the question arises why it is not applied uniformly to
violations that fall short of a likelihood of death or
serious bodily injury. Why should the same environmen-
tal injury which happens to fall short of creating death
or serious bodily injury not trigger the same “penalty,
regardless of whether it is caused by a hazardous or a
nonhazardous pollutant? Why make a policy distinction
between hazardous and nonhazardous and apply it only
to a few isolated cases, and not apply it to the bulk of
environmental crimes?

The guidelines’ failure to address this issue at best

. -raises questions about how seriously the commission

takes its own distinction between hazardous and non-
hazardous materials—and at worst creates an unwar-
ranted inequity in treatment between those who cause
lesser environmental harm as a result of .a “hazardous”
substance discharge and those who have mishandled

“nonhazardous” pollutants but with substantial harm%
result.

e Disruption of public utilities, community evacuationé;
or substantial cleanup expenditures i

Both §2Q1.2(b)(3) and §2Q1.3(b)(3) require an in-
crease of 4 levels if an offense “resulted in disruption of
public utilities or evacuation of a community, or if
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cleanup required a substantial expenditure.” But the
wholesale equating of a widespread community evacua-
tion with a “substantial” cleanup makes little sense
when the environmental harm or threat present in a

‘widespread evacuation is compared to even a minimal
‘hazardous waste site cleanup. Even the initial investiga-

tion of a non-National Priorities List site may often cost
several hundred thousand dollars. If such an expenditure
is considered “substantial”’—a reasonable construction
given the guidelines” complete absence of explanation of
the term—even a minor problem of surface soil contami-
nation would be comparable to situations requiring a
public evacuation.

Furthermore, it is ambiguous whether a cleanup fund-
ed-by a defendant triggers this element; if so, there is a
strong incentive for a defendant not to undertake mitiga-
tion  efforts, since the prison term will be the same
regardless of whether it is the defendant or the govern-
ment who performs cleanup. It is frue that, for a few
environmental crimes not subject to a “per<day” fine
calculation, a defendant’s cleanup efforts will likely
reduce the “pecuniary gain” from the crime and hence
reduce the fine imposed. See §SE1.2(c)(4). But few
defendants would choose to expend cleanup monies in
the hope of reducing their fines, if the certain price is an
increase of 4 offense levels—which translates into sever-
al months or more of extra imprisonment.’

* Disposal without or in violation of a permit

Section 2Q1.2(b)(4) provides for an increase of 4
levels if the offense “involved transportation, treatment,
storage, or disposal without a permit or:in violation of a
permit.” Section 2Q1.3(b)(4) provides for the' same
increase if the offense involved “a discharge without a
permit or in violation of a permit.”

The language and the statutory citations accompany-
ing these provisions suggest that §2Q1.2 was intended to
govern RCRA permit violations, and §2Q1.3 was intend-
ed to govern CWA permit violations that do not involve
hazardous pollutants.® But while it may make sense to
create an aggravating offense characteristic based on
failure to obtain or comply with a permit where RCRA
statutory penalties are relatively stringent (two year and
five year offenses, 42 US.C. :§6928(d)), there is no
reason to apply this uniformly to. CWA offenses. The
CWA statutory penalties (one year v. three year of-
fenses, 33 U.S.C. §1319(c)) are differentiated based
solely on intent. Yet no.offense characteristic addresses
that factor;: instead, both CWA misdemeanors and
CWA felonies, which virtually always involve a permit
violation, are uniformly treated with the (b)(4) aggra-
vating factor.

* Again there is a discrepancy between the guideline and the Appli-
cation Note which, unlike the guideline, suggests that only “public”
cleanup expenses arc covered. At least one prosecutor has asserted that
prixate cleanup costs trigger this provision.

*.The conclusion is not stated in the guidelines; it is deduced from
the fact that §2Q1.2(b)(4) refers to “treatment, storage, or dispos-
al"—key RCRA terms—and cites to RCRA, 42 US.C. §6928(d),
whereas §2Q1.3(b)(4) refers to “discharge™ without a permit—the key
CWA term—and cites to the CWA, 33 US.C. §1319(c). . .

7-11-90

In sum, there is no apparent correlation between the
widely ranging statutory provisions of the CWA and
RCRA and the sentences that result from application of
the guidelines. Nor does the guidelines’ distinction be-
tween RCRA and CWA nonhazardous yjolations have
any basis in the underlying statutes, apart from the
general fact that some RCRA permit violations (those
not involving used oil) have greater sentences than some
CWA permit violations (those that do not involve a
knowing violation). , :

To some degree, the Application Notes to these guide-
lines provide additional discretion for “departuré®’ from
the guidelines that can reduce the inequities produced or
match the sentences more closely to those suggested by

_the substantive statutes. But why create a system whose
“basic components require constant tinkering in order to

correct their inherent inconsistencies with environmental
laws? Furthermore, is it appropriate to give certain
circumstances the prima facie applicable status of a
specific offense characteristic, while giving other circum-
stances—including the important factor of whether con-
duct was negligent rather than knowing—the status of
“departures™ which a court must justify and which are
not subject to specific numerical boundaries? See, €.g.,
§2Q1.2, Application Note 4 (*“In cases involving negli-
gent conduct, a downward departure may be warrant-
ed”); §2Ql.3, Application Note 8 (where defendant has
violated an administrative order, “an upward departure
may be warranted™).

Distinction Unsound

The guidelines’ inconsistency with the environmental
statutes lies not just in the specific offense characteris-
tics, but even in their fundamental, overarching frame-
work. As already noted, the guidelines create a general
distinction between hazardous and nonhazardous pollu-
tants, with a greater offense level for hazardous pollu-
tants. See “Background” note to §2Q1.3 (“The section
parallels §2Q1.2 but applies to offenses involving sub-
stances which are not pesticides and are not designated
as hazardous or toxic.”) v

To some degree, this distinction tracks that of the
environmental statutes themselves, some of which—the
Comprehensive Environmental Response, Compensa-
tion, and Liability Act and RCRA are examples—Ilimit
their reach to listed or readily identifiable “hazardous™
wastes or substances.” The sentencing commission appar-

" While this_distinction is the clear intent of the two guideline
provisions, §2QI.2 fails to cite the correct CERCLA provision in
identifying the statutory list of hazardous substances. See Gdmmen-
tary to §2QI.2, “Statutory Provisions™ (citing 42 U.S.C. §9603(b),
(c), (d)). The correct citation should be 42 U.S.C. §9602. Although
Application Note 3 does mention the CERCLA hazardous substances
list, the failure to cite §9602 in the “*Statutory provisions™ section at
least creates an ambiguity whether a hazardous substance which is not
hazardous under any of the other cited statutes would be governed by
§2Q1.2 rather than §2Q1.3.

A further example of unnecessary ambiguity arises from the guide-
lines™ inconsistent and incomplete citation of the environmental statu-
tory provisions. For example, §2Q1.2 cites to botli- the “prohibited
acts” sections of TSCA and FIFRA, and those statutes’ generic
penalty provisions. but cites only to the generic penalty provisions of
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ently assumcd that Congress, by enacting laws_ which
dealt spccnﬁcally and only with H&#ifdous substances,
was making a'policy determination that such substances

were a. greater threat to society ‘than nonhazagdous

substances, and therefore any violation mvolvmg such
substances would per se be'Worthy of a greater penalty.

The problem with applying this distinction .in the
sentencing context is that ‘Congress has gone one step
beyond the gross distinction between hazardous and
nonhazardous pollutants, and actually enacted laws gov-

erning certain: nonhazardous substances and assigned.

specific criminal penalty ranges for violations of those
laws. Parts of RCRA, the CWA, and the CAA, for
cxample cclearly-govern nonhazardous substances.

Therefore, if the: sentencing commission is seeking to
embody policy decisions about the seriousness of an
offense, it should look to the specific penalties provided
in the environmental statutes themselves, not, to.-the
precursor, blunderbuss distinction between “hazardous”
and “nonhazardous” pollutants that may have governed
when Congress was simply trying to determine what
types of substances would be covered by an emerging
statute. It is that statutory penalty attributable to a
specific nonhazardous pollutant offense which should
- govern, not a gereric distinction between hazardous and
nonhazardous substances.

Congress’ Policy On Penalty Ranges

Loo'ki'ng. then,'to ihcvspeciﬁc penalty ranges dictated
by Congress for nonhazardous pollutants, we-discover

that Congress intended to make the.same.penalty-avail--~ -
able for nonhazardous violations as’ for.hazardous sub=:

stance violations. The same penalty provisions with the
same penalty ranges. apply to ‘both hazardous and non-
hazardogs substances in these statutes. See, e.g., 33
U.S.C. §1319(c); 42 U.S.C. §6928(d); 42 US.C. §7413.
. It is clear that Congress did not differentiate between,
for examiple, a discharge of soil into waters in excess of
Total Suspended Solids limits in an effluent permit, and
a discharge of benzene in violation of a similar provision
in the same permit. The hazardous/nonhazardous dis-
tinction ;between §2Q1.2 and §2Q1.3 is unsupported by
“the statufes.

Furthermore, by makmg a hazardous/nonhazardous -
. distinctign which is not apparent in the underlying stat-

utes, the-guidelines tend to level out sentences among
differentitypes of statutes. For examplc TSCA and
FIFRAgyviolations .with 2 maximum prison term of one
year, (}AA violations with a maximum term of three
years,-and RCRA violations with a maximum term of
five years.are.all governed by §2Q1.2 and the same base
offense level.

the CWA, CAA, and Safe Drmkmg Water Act. Similarly, §2Qt.3
cites 1o both the substantive proviﬁons and the.generic penalty provi-
sions for unlawful obstruction of aFfavigable waterway, but cites only
to the generic penalty provisions ofthe CWA and CAA. The commis-

sion should amend the statutory citations for both guidelines either to .
include substantive provisions and their penalty provisions for all =

LY

relevant ;sgatutes, or to include only the generict, ppenalty provisions ofi:.-

these statutes.

7-11-90

.. The leveling effect is only slightly mitigated by the
spec:ﬁc offense characteristics! since only two of those

characteristics—the one providing for a 4-level increase

for permit violations, see §2Ql.2(b)(4), and the one
providing for a 2-level decrease for “simple recordkeep-
ing or reporting violations only,” see §2Q1.2(b)(6)—
tend to apply differentially and in the right direction
among the different environmental statutes.* A

Conclusion

The structural and specific problems only briefly (ﬁ%
cussed in this article are certain to generate real-life
horror stories as the growing number of criminal cases in
the: pipeline reach the point of sentencing under the
guidelines. Indeed, problems such as the “mandatory
minimum” effect of the guidelines may support sound
judicial challenges to such sentences, as violations of the

. LLomprehensive Crime Control Act’s mandates of a sen-

tencing range or of leniency for first-time offenders. In
any event, the sentencing commission should act quickly
to review the guidelines with closer attention to the
diversity of offenses and the policy choices reflected in
statutory maximum sentences provided by the underly-
ing environmental statutes.

“At least three general reforms of the environmental
guidelines are suggested by our discussion. The first
should be to create a base offense level and specific
offense characteristics which will only rarely, if ever,
range above the statutory maximum provided by the
underlying statutes—and to provide for the leniency
Congress intended to give first offenders. It is reasonable
to assume that when Congress allowed “up to” X yéars
imprisonment for a particular type of violation, it intend-
ed the range of sentences from zero months to the
maximum to be employed, depending on a review of all
the circumstances of the particular case. A similar intent
to establish a range of penalties is unequivocally ex-
pressed by the Comprehensive Crime Control Act itself.
Any guideline which results in top-loading the sentences
at or near the statutory maximum does violence to the
intent of both statutes.

The second reform should be to base the specific
offense characteristics on policy concerns reflected by

- the environmental statutes, not the few crude concerns

identified in the guidelines. Some preliminary guidance
can perhaps be gleaned from EPA’s civil penalty settle-
ment policy documents, both the generic Civil Penalty
Settlement Policy and the statute-specific (or even the
program-specific) settlement policies issued by EPA.
These guidance documents ldenufy some of the factors.

that the agency will look to in setting the civil penaltf

for a particular environmental violation. The policié§t
attention to the violator’s prior compliance history and’

' §2Q1.2(b)(4) tends to increase the sentence for RCRA permit
violations above the sentence cqually applicable to TSCA and FIFRA
violations, and thus brings the sentence closer to the five-year maxi-
mum allowed by RCRA. §2Q1.2(b)(6) tends to decrease the sentence
for TSCA and FIFRA violations, many of which will fall into the

“simple recordkeeping or reporting™. category, and thus brings the
sentence closer to the one-year maximum allowed by those statutes.
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degree of willfulness, for example, find little counterpart
inthe sentencing guidelines, which look rather -narrowly
only to the defendant’s actual criminal history.

Third, the commission should seriously consider in-
creasing the number of guidelines that deal specifically

with environmental crimes. Perhaps the fundamental -

problem with the guidelines is that they attempt to
squeeze the enormously complex regime of multi-media
environmental laws into essentially two narrow guide-
lines. Important distinctions between the various statutes
must be addressed through the clumsy use of specific
offense characteristics and Application Notes which pro-
vide either too little or too much discretion to vary the
final sentence according to a limited few parameters.
But no matter how well-chosen the base offense level or
the specific offense characteristics, it is unlikely that any
two guidelines and their ‘satellite Corollaries can do
Justice to the infinite permutation of’violations possible
under the many environmental laws*The creation of one

guideline for each substantive statute, or for each medi-
um polluted, or some demarcation other than a simple
hazardous/nonhazardous distinction, may bring a court
closer to the mark set by Congress:

Ultimately, the lodestar of any reform, should be to
track faithfully the policies and structures of the envi-
ronmental laws. Unless a fundamental consistency with
the underlying statutes is assured, the commission will
continue to invite courts faced with flagrantly indquita-
ble results to depart as a matter of course from the
guidelines’ factors; to disregard the guidelines entirely;
or worse, to twist the often ambiguous and %ﬁkletal
language of the guidelines in a way never intended by
the commission so as to reach a court’s desired result. By
forcing courts to choose between perpetrating injustice
and creating such twisted law, the guidelines may en-
courage judges to seize back and abuse the very discre-
tion intended to be taken from them.

APPENDIX A.
SENTENCING GUIDELINES

PART Q. OFFENSES INVOLVING THE ENVIRONMENT

§2QI1.1. Knowing Endangerment Resulting From Mishandling Hazardous or Toxic Substances, Pesticides or Other

Pollutants
(a) Base Offense Level: 24

Commentary
Statutory Provisions: 33 U.S.C. §1319(c)(3); 42 U.S.C. §6928(e).

Application Note:

1. If death or serious bggily fnﬁtfy_ resulted, an upward departure may be warranted..See Chapter Five, Park K

{Departures).

Background: This section applies 1o offenses committed with knowledge that the violation placed another person in

imminent danger of death or serious bodily injury.
Historical Note: Effective November 1, 1987.

-§2Q1.2. Mishandling: of Hazardous - or Toxic Substances or Pesticides: Recordkeeping, Tampering, and

Falsification
(a) Base Offense level: 8
(b) Specific Offense Characteristics

(1) (A) If the offense resulted in an ongoing, continuous, or repetitive discharge, release, or emission of a hazardous
or toxic substance or pesticide into the environment, increase by 6 levels; or

(B) if the offense otherwise,
increase by 4 levels.

involved a discharge, release, or emission of a hazardous or toxic substance or pesticide,

(2) If the offense resulted in a substantial likelihood of death or serious bodily injury, increase by 9 levels.
(3) If the offense resulted in disruption: of public utilities or evacuation of a community, or if cleanup required a sub-

stantial expenditure, increase by 4 levels.

(4) If the offense involved transportation, treatment, storage, or disposal without a permit or in violation of a permit,

increase by 4 levels. :

. (5) If a recordkeeping offense reflected an effort to conceal a substantive environmental offense, use the offenseslevel

for the substantive offense.

(6) If the offense involved a simple recordkeeping or reporting violation only, decrease by 2 levels.

Commentary )
Statutory Provisions: 7 US.C. §§136j-1361; 15 US.C. §§2614 and 2615; 33 U.S.C. $§§1319(c)(l), (2), 1517(b},
1321(b)(5); 42 U.S.C. §§300h-2, 6928(d}, 7413, 9603(b), (c), (d); 43 U.S.C. $§§1350, 1816(a), 1822(b).

Application Notes:

I. “Recordkeeping offense” includes both recordkeeping and reporting offenses. The term is 1o be broadly
congtrued as including failure 1o. report dischirges, releases, or emissions where required; the giving of false
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informiation, failure to file other required reports or provide necessary information; and failure to prepare, maintain,
or provide records as prescribed." ' I : , ‘

* 2.."Simple recordkeeping or reporting violation” means a recordkeeping or reporting offense in a situation where
the defendant neither knew nor had reason to believe that the recordkeeping offense would significantly increase the
likelihood of any substantive environmental harm. ' ‘

3. This section appliessto offenses involving pesticides or substances designated toxic or hazardous at the time of
the offense by statute % regulation. A listing of hazardous and toxic substances in the guidelines would be

. impractical. Several feddal statutes (or regulations promulgated thereunder) list toxics, hazardous wastes dfid
substances, and pesticides. These lists, such as those of toxic pollutants for which effluent standards are publishéd
under the Federal Water Pollution Control Act (e.g., 33 U.S.C. §1317) as well as the designation of hazardous siib-

_Stances “under the: Comprehensive Environmental Response, Compensation and Liability Act (e.g., 42 USH.
$9601(14)), are revised from time to time. “Toxic” and “hazardous” are defined differently in various statutes, biit
the common dictionary meanings of the words are not significantly different.

4. Except when the adjustment in subsection (b)(6) for simple recordkeeping offenses applies, this section assumes
knowing conduct. In cases involving negligent conduct, a downward departure may be warranted.

5. Subsection (b)(1) assumes a discharge or emission into the environment resulting in actual environmental
contamination. A wide range of conduct,-involving the handling of different quantities of materials with widely
differing propensities, potentially is covered. ‘Depending ypon the harm. resulting from the emission, release or
discharge, the quantity and nature of the substance or pollutant, the duration of the offense and the risk associated
with the violation, a departure of up to two levels in either direction from the offense levels prescribed in these specific
offense characteristics may be appropriate.

6. Subsection (b)(2) applies to offense where the public health is seriously endangered. Depending upon the nature
of the risk created and the number of people placed at risk, a departure of up to three levels upward or downward
may be warranted. If death or serious bodily injury results, a departure would be called Sfor. See Chapter Five, Part K
{Departures).. - ‘

7. Subsection (b){3) provides an enhancement where a public disruption, evacuation or cleanup at substantial
expense has been required. Depending upon the nature of the contamination involved, a departure of up to two levels
either upward or downward could be warranted.

8: Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a failure 10 obtain a
permit when one was required. Depending upon. the nature and quantity of the substance involved and the risk
associated with the offense, a departure'of up to two levels either upward;or downward may be warranted. ;

9. Where a defendant has previously engaged-in similar misconduct established by a civil adjudication or has failed
to coriply with an administrative order, an upward departure may be warranted. See §4A1.3 (Adequacy of Criminal
History Category). o o

BacKground: This section applies-both to substantive violations of the statute governing the handling of pesticides
and toxic and hazardous substances and to recordkeeping offenses. The first four specific offense characteristics
provide enhancements when the offense involved a substantive violation. The last two specific offense characteristics
apply‘to.recordkeeping offenses: Although other sections of the guidelines generally prescribe a base offense level of 6
JSor regulatory violations, §2Q1.2 prescribes a base offense level of 8 because of the inherently dangerous nature of
hazardous and toxic substances and pesticides. A decrease of 2 levels is provided, however, for “simple recordkeeping
or reporting violations" under §2Q1.2(b)(6).

Historical Note: Effective November 1, 1987.

§201.3. Mishandling of Other Environmental Pollutants; Recordkeeping, Tampering, and Falsification

(a) Base Offense Level: 6

(b).Specific Offense Characteristics

(1) £A) If the offense resulted in an ongoing, continuous, or repetitive discharge, release, or emission of a pollutant
into th¢-environment, increase by 6 levels; or '

(Byif-the offense otherwise: involved a:discharge, felease, or emission of a pollutant, increase by 4 levels.

(2) If the offense resulted in a substantial likelihood of death or serious bodily injury, increase by 11 levels. s

(3) If the offense resulted in disruption of public utilities or evacuation of a community, or if cleanup required a sutf
stantial expenditure, increase by 4 levels. '

(4) H the offense involved-a discharge without a permit or in violation of a permit, increase by 4 levels. )

(5) 1f a recordkeeping offense reflected an effort to conceal a substantive environmental offense, use the offense level

for the substantive offenses

B

Statutory Provisions: 33°U.S.C. §§403, 406, 407, 411, 1319(c)(1), (c)(2), 1415(b), 1907, 1908; 42 U.S.C. §7413.
Application Notes: o L
I:.5'Recordkeeping offense” ‘incliides both recordkeeping and reporting offenses. The termi'is to be broadly
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construed as including failure to report discharges, releases, or emissions where required; the giving of false
information, failure to file other required reports or provide necessary information: and Jailure to prepare, maintain,
or provide records as prescribed. :

- 2. If the offense involved mishandling of nuclear material, apply §2M6.2 (Violation of Other Federal Atomic
Energy Statutes, Rules, and Regulations) rather than this guideline.

3. The specific offense characteristics in this section assume knowing conduct. In cases involving negligent conduct,

a downward departure may be warranted.
- 4. Subsection (bj(1} assumes a discharge or emission into the environment resulting in actual envirénmental
contamination. A wide range of conduct, involving the handling of different quantities of materials with widely
differing propensities, potentially is covered. Depending upon the harm resulting from the emission, release or
discharge, the quantity and nature of the substance or pollutant, the duration of the offense and the risk as¥ociated
with the violation a departure of up to two levels in either direction from that prescribed in these specific offéise char-
acteristics may be appropriate.

5. Subsection (b)(2) applies 10 offenses where the public health is seriously endangered. Depending upon the nature
of the risk created and the number of people placed at risk, a departure of up to three levels upward or downward
may be warranted. If death or serious bodily injury results, a departure would be called Jor. See Chapter Five, Part K
(Departures).

6. Subsection (b)(3} provides an enhancement. where a public disruption, evacuation or cleanup at substantial
expense has been required. Depending upon the nature of the contamination involved, a departure of up to two levels
in either direction could be warranted.

7. Subsection (b)(4) applies where the offense involved violation of a permit, or where there was a Jailure to obtain a
permit when one was required. Depending upon the nature and quantity of the substance involved and the risk
associated with the offense, a departure of up to two levels in either direction may be warranted.

8. Where a Defendant has previously engaged in similar misconduct established by a civil adjudication or has

failed to.comply with an administrative order, an upward departure may be warranted. See $4A1.3 (Adequacy of

* Criminal History Category).

Background: This section parallels §2Q1.2 but applies to offenses involving substances which are not pesticides and
are not designated as hazardous or toxic.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment
205).

CHAPTER FIVE — DETERMINING THE SENTENCE
Introductory Commentary
For certain categories of offenses and offenders, the guidelines permit the court to impose either imprisonment or
some other sanction or combination of sanctions. In determining the type of sentence to impose, the sentencing judge
should consider the nature and seriousness of the conduct, the statutory purposes of sentencing, and the pertinent of-
fender characteristics. A sentence is within the guidelines if it complies with each applicable section of this chapter.
The court should impose a sentence sufficient, but not greater than necessary, 10 comply with the statutory purposes
of sentencing. 18 US.C. §3553(a).
Historical Note: Effective November 1, 1987.

PART A — SENTENCING TABLE

Commentary
. -Application Notes:

'1. The Offense Level (1-43) forms the vertical axis of the Sentencing Table. The Criminal History Category (I-VI])
Jorms the horizontal axis of the Table. The intersection of the Offense Level and Criminal History Category displays
the Guideline Range in months of imprisonment. “Life” means life imprisonment. For example, the guideline range
applicable 1o a defendant with an Offense Level of 15 and a Criminal History Category of III is 24-30 months of
imprisonment. _

: 2. In rare cases, a total offense level of less than 1 or more than 43 may result JSrom application of the guidlines. A
total offense level of less than | is to be treated as an offense level of 1. An offense level of more than 43s to be
treated as an offense level of 43.

3. The Criminal History Category is determined by the total criminal history points from Chapter Four®art A.
The total criminal history points associated with each Criminal History Category are shown under each Criminal
History Category in the Sentencing Table.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix.C, amendment
270).

The Sentencing Table used to determine the guideline range follows:
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. APPENDIX B.
' ENVIRONMENTAL CRIMES
SUBJECT TO SENTENCING GUIDELlNES SECTIONS 2Q1.2 and 2Q1.3

VIOLATIONS SUBJECT TO SECTION 2Q1.2:

Fea“eral Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §1361.

.¢ Registrant, applicant, or producer who knowingly violates FIFRA may receive up to $50,000 fine and/or one year
imprisonment.

e Commercial applicator of a registered pesticide or any person not described above who knowingly violates FIFRA

' may. receive up to $25,000 fine and/or one 'year imprisonment. X 1

¢ Private applicator who knowmgly violates FIFRA may receive up to $1,000 fine and/or 30 days xmpnsonmé?lt
® Any person who, with intent to defraud, uses or reveals confidential formula information acquired under FIFRA
may receive up to $10,000 fine and/or. three years imprisonment.

Toxic Substances Control Act, 15 U.S.C. §2615.
e Any person who knowmgly or wﬂlfully v1olates TSCA may receive up to $25,000 fine per day of violation and/or
one year imprisonment. :

Clean Water Act, 33 U.S.C. §1319(c)(1), (2). ,

e Any person who negligently violates CWA or negligently introduces into a sewer system or publicly owned
treatment system (POTW) any pollutant which such person knew or reasonably should have known could cause
personal injury or property damage, and which causes such POTW to violate any effluent limitation or permit
condition, shall receive a fine of not less than $2,500 nor more than $25,000 per day of violation, and/or imprisonment
for up to one year. A second or further violation of this provision may result in a fine of up to $50,000 per day of viola-
tion, and/or imprisonment of up to two years.

o Any person who knowingly violates the CWA or knowingly introduces into a sewer system or POTW. a pollutant
under the terms described above shall be fined not less than $5,000 nor more than $50,000 per day of violation, and /or
be imprisoned for up to three years. A second or further violation of this provision may result in a fine of up to $100,000

per-day of violation and/or imprisonment of up to 6 years.

e Any person-in charge of .a vessel or of an onshore facxlny who fails to notify the United States of a discharge of oil
or a hazardous substance from such vessel or facility may be fined up to $10,000 and/or imprisoned for up to one year.

Deepwater Port Act, 33 U.S.C. §1517(b).
® Any person in charge of a vessel or a deepwater port who fails to notify the Secretary of Transportation as soon as
he has knowledge of a discharge of oil may receive up to $10,000 in fines and/or up to one year imprisonment.

Safe Drinking Water- Act, 42.U.S.C. §300h-2.
¢ Any person who willfully violates the underground injection control laws promulgated pursuant to the SDWA may
be imprisoned for up to three years, and/or fined in accordance with Title 18 of the U.S. Code.

Resource Conservation and Recovery Act, 42 U.S.C. §6928(e).

® Any person who knowingly violates RCRA by transporting or causing to be transported any hazardous waste
without a permit, or by knowingly treating, storing, or disposing of any hazardous waste without a permit or in knowing
violation of a permit, may receive a fine of up to $50,000 per day of violation and/or up to five years imprisonment.

® Any person who knowingly violates any other provision of RCRA may receive a fine of up to $50,000 per day of
violation and/or up to two years imprisonment.

L) A second or further violation.of RCRA may result in a fine and/or imprisonment term up to double the maximum

, agpropnate for a-first violation.

Clean Air Act, 42 U.S.C. §7413. ,

¢ Any person who knowingly makes: any false statement, representation, or certification in any document filed®r re-
qunred to be maintained by the CAA or who falsifies, tampers with, or knowingly renders inaccurate any monitoriiig de-
vice required to be maintained by the CAA may be fined up to $10,000 and/or imprisoned up to six months.

_® Any person who commits any other knowing violation of the CAA may be fined up to $25,000 per day of violation
and/or lmpnsoned up to one year. A second or further conviction under this provision may result in a fine and/or term
of imprisonment up to double the maximum appropriate for a first
violation.
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SENTENCING TABLE

(in months of imprisonment)

Criminal.History Cstegory (Criminal.History. Points)

Offense ' [} % W v v vt
Level (0 or 1) (20r3) ° (4,8, 6 (7.8, 9) (10, 11, 12) (13 or more)
1 -6 0-6 0-6 0-6 0-6 0-6
2 -6 0-6 0-6 0-6 0-6 1.7
3 -6 0-6 0-6 0-6 2-8 3-9
4 -6 0-6 0-6 2-8 4-10 6-12
s -6 0-6 1.7 4-10 6-12 9-15
L] -6 1-7 2-8 6-12 91§ 12-18
? 1.7 2-8 4.10 8-14 12-18 15 . 21
s 2-8 4-10 6-12 10-16 - 15 - 21 18- 24
) 4-10 6- 12 8- 14 12.18 18- 24 21-27
10 6-12 8-14 10-16 15- 21 21-27 24 - 30
11 8-14 10 - 16 ©12-18 18 - 24 24-230 27-33
12 10- 16 12-18 15-21 - - 21-.27 27 - 33 30 - 37
13 12-18 15. 21 18- 24 24 - 30 30 - 37 33- a1
14 15- 21 18 - 24 21-27 27-33 33-4 37.- 46
15 18 - 24 21.27 24 - 30 30 - 37 37 - 46 _41.5%
16 21 .27 24 - 30 27-33 33- 41 41 -9 46 - 57
17 24.-30 27.33 3037 37-46 46 - 57 51.63
18 27 - 33 30 - 37 B4 41 .51 $1-63 87-N
19 30 - 37 33-41 -37 - 46 46 - 57 87.7 63-78
20 33 .41 37-46 4.9 51 .63 63 - 78 70 - 87
- 21 37-46 41 .51 46 .57 57 - 71 70 - 87 7796
¥ .
22 41 .81 46 - 57 . 51.63 63.-78 77 -96 84.105
23 46 - 57 51 .63 §7.71 70 - 87 . B4a-103 92 - 115
- 24 $1- 63 57 «71 6378 77 .96 ;82118 100 - 125
v 25 5771 63-78 70 - 87 84 - 105 100-125  110. 137
26 63 - 78 70 - 87 78 .97 92 - 115 110 - 137 120 - 150
27 70 - 87 78-97 . 87-108 100 - 125 120 - 150 130 - 162
28 78 - 97 87 - 108 97 - 121 110 - 137 130 - 162 140 - 175
29 87 - 108 97 - 121 108 - 135 121 - 151 140 - 1758 151 . 188
30 97 . 121 108 - 135 121 .16 135 - 168 151 . 188 168 - 210
& 3 108 - 135 121 - 151 135 - 168 151 - 188 168 - 210 188 - 235
32 121 . 151 135 - 168 151 - 188 168 - 210 188 - 235 210 - 262
3 135 - 168 151 - 188 168 - 210 188 - 265 210 - 262 235 - 293
M 151 - 188 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327
L1 168 - 210 188 - 235 210 - 262 235 - 293 262 - 327 292 - 365
36 188 - 235 210 - 262 235 - 293 262 - 327 292 - 365 324 . 405
37 210 - 262 235 - 293 262 - 327 292 - 365 324 - 405 360 - Ie
A 38 235 - 293 262 - 327 292 - 365 324 - 405 360 - e 360 - lite
& 9 262 - 327 292 - 365 3?4 - 405 360 - Ife 360 - lfe 360 - Ie
S d ) *
£ 4 292 - 365 324 - 405 360 - Iife 360 - Ife 360 - life 360 - Iife
L 41 324 - 405 360 - He 360 - ife 360 - life 360 - Ife 360 - life
42 360 - Ilife 360 - iife 360 - lfe 360 - life 360 - lite 360 - iffe
¥ - 4 lfe ife lfe lfe life e
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Comprellens:ve Environmental Response, Compensation, and Liability Act, 42 U.S.C,,§9603(b).

* Any person in charge of a vessel or facility from which a hazardous substance is released (other than a federally
permitted release) under certain circumstances and who.fails to. notify the United States of such release shall be fined
in accordance with Title 18, U.S. Code, and/or imprisoned for up to three years. The term of imprisonment may range
up to five years for a second or subsequent conviction.

* Any facility owner/operator or transporter of hazardous substances to a facility who knowingly fails to notify the
United States of the exisfence of such facility, the amount and type of hazardous substances found there, and any
known, suspected or likel§ releases from such facility, shall be fined up to $10,000 and/or imprisoned for up to one
year.

® Any person who knowingly destroys, mutilates, erases, conceals, or otherwise renders unavailable or falsifies any
records: with respect to-hazardous substances at a facility shall be fined in accordance with Title 18, U.S. Code, and@r
imprisoned for up to three years (or up to five years for a second or subsequent violation). i

Outer Continental Shelf Lands Act, 43 U.S.C. §1350, §1822(b). )

® Any person who knowingly and willfully violates the OCSLA, any lease or regulation issued under the OCSLA,
makes any false statement in any document filed or required to be maintained, falsifies or tampers with any momtormg
device, or reveals any confidential data under the OCSLA ‘may be fined up to $100,000 per day of violation and/or im-
prisoned up to ten years.

® Any person in charge of a vessel or offshore facility which is mvolved in an oil pollution incident and who knowingly
fails to notify the United States may be fined up to $10,000 and/or imprisoned up to one year.

VIOLATIONS SUBJECT TO SECTION 201.3:

Rivers and Harbors Act, 33 U.S.C. §406, §411.

* Any ‘person who wrongfully constructs bridges, piers, or otherwise obstructs a navigable waterway shall receive a
fine not less than $500 and not more than $2,500, and/or be imprisoned up to one year.

® Any person who deposits refuse in a navigable waterway, takes possession of or uses or injures any harbor or river
improvements, or obstructs a navigable waterway with a vessel, loose timber, or craft shall receive a fine not less than
$500 %nd not ‘more than $2,500, and/or bc 1mpnsoned not less than thlrty days nor more than one year.

'Clean Water Act, 33 U.S.C. §1319(c); and Clean Air Act, 42 US.C. §74I3

» For violations involving a nonhazardous or’ nontoxlc po]lutant same maximum fines and imprisonment térms noled
supra under, §2Q1.2.

OceawDumpmg Act, 33 U.S.C. §1415(b). i

* Any person who knowingly violates the Ocean Dumping Act may be fined up to $50,000 and/or imprisoned for up
to one year

Act to Prevenr PolIunon Jrom Ships, 33 U.S.C. §1908.
¢ Any person who knowingly violates the Act or the Protocol of 1978 Relating to the International Conventxon for the

Prevention of Pollution from Ships (the “MARPOL Protocol”) may be fined up to $50,000 and/or imprisoned up to
five years.

e . APPENDIX C. :
. EXAMPLES OF ENVIRONMENTAL SENTENCING INEQUITIES

Sentencing Guideline

S!a} ’;‘)rv Provision o Statutory Penalty  Provision for Typical Offense Guideline Penalty Inequitable Result
1. FIFRA 7 US.C. §1361(b)(2) Up to 30 days 2Q1.2(a) base offense 8 2 -8 months Guidelines always im-
(private pesticide applicator)

pose statutory maxi- .

" . mum. Y
2. CWA 33 US.C. §1319(c)(1) Up to 1 year 2Q1.3(a) base offense 6 Guidelines always lm i
(negligent discharge of pollu-- ' pose statutory maxi-
tant) mum.

. 2Q1.3(b)(1)(B) discharge 4

- 2Q1.3(b)4 permit 4

14 15- 21 months
7-11-90
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3. CWA 33US.C. §1319(cH2) Up to 3 years 2Q1.3(a) base offense 6 Guidc“li‘r:?&puﬂy_' im-
{ncgligent discharge of poliu- st m maxi-

tant - .
" 2Qt.3(b)(1)(B) continuous
discharge 6
2Q1.3(b)(3) disruption of
facility . :
1.3(b)(4) permit 4
2136 20 33 - 41.months
Guidelines typically im-
iolati MARPOL Proto- Up to S years 2Q1.2(a) base oﬂ'_ense 8 c:
4. Z;lol;;‘(l);_soi:, §1908 (disc}?arge 2Q1.2(b)(1)(B) discharge é 10 16 months pose less for Ltusﬂfelony
of pollution from ship) - 16 mo! » . -:,,‘
5. FIFRA 7 US.C. §1361(b)}(3) Up to 3 years 2Q1.2(a) base offense 8 Guidelines typically im-

(disclosure of confidential pes-
ticide information)

keeping

D R —

ENVIRONMENTAL EXPOSURE

Agent Orange

GOVERNMENT, INDUSTRY MANIPULATED RESULTS
OF HERBICIDE STUDIES, FOQSSER OFFICIAL SAYS

A former top U.S. Navy official who ordered exten-
sive spraying of the defoliant Agent Orange during the
Vietnam War told a-House subcommittee June 26 that
the government and the chemical indust® Jmanipulated
the results of scientific studies and suppressaqd evidence
of adverse health effects of the dioxin taining
herbicide. "

Retired Admiral Elmo R. Zumwalt Jr., who complet-

ed his own review of the scientific literature on Agent~_-

' 2Q1.2(b)(6) simple record-

pose less for this felony
violation than sentence
for FIFRA misdemeanor.

2
6 0-6 months

taining herbicides which he conducted along with a
panel of scientific experts assembled specifically for that
purpose. According to Zumwalt's report, 28 health prob-
lems, including a number of cancers, neurological de-
fects, and immune system disorders, are related to Agent
Orange exposure.

In part because of Zumwalt’s review, the Department
of Veterans Affairs has ruled that it will consider as
service-related and therefore eligible for compensation
two cancers for Vietnam veterans: non-Hodgkin's lym-
phoma and soft-tissue sarcoma.

In making that decision, Derwinski, the Veterans
Affairs secretary, indicated that it was “as least as likely
as not” that Agent Orange exposure was related to the
illnesses, although the department has still not said there

Orange in May as a special assistant to Veterans Afairs ™\ Wwas a causal relationship between the defoliant and the

Secretary Edward J. Derwinski, asserted in his testimo-
ny that there is “credible evidence” linking certain
cancers and other illnesses with the defoliant.

However, Zumwalt said, “government and industry
officials credited with examining such linkage intention-
ally manipulated or withheld compelling information on
the adverse health effects associated with exposure to the
toxic contaminants contained in Agent Orange.”

Efforts “to distort the record” on the herbicide “were
so appallingly egregious that they continue to needlessly
muddle the debate on the human health effects of toxic
dioxins,” Zumwalt said in prepared testimony before the
House Government Operations Subcommittee on Hu-
man Resources and Intergovernmental Operations.

Determining the relationship between Agent Orange
exposure and health effectz such as cancer and other
disorders is critical beeause of demands from veterans
from the Vietnam War for compensation for a host of
diseases which veterans® groups say are caused by Agent

At the hearing, Zumwall ‘presented; thefrtsults ofa
review of studies on Agent Orange and other dioxin-con-
7-11-90
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In testimorty before the subcommittee that was highly
critical of both government and industry studies that for
years were used to depy compensation to veterans, Zum-
walt recalled that he Yad suspected that the Hodgkin’s
disease and non-Hodgkin's. lymphoma from which his
son suffered and later died w2s related to his exposure to
Agent Orange in Vietnam.

Yet, at the time, “the converhbnal propaganda” of
the government held that there was insufficient evidence
1o support a linkage, he said. Zumwalt noted, however,
that there is now “a clear consensus” amongYspidemiolo-
gists, toxicologists, and immunologists that su tances
found in Agent Orange, including the dioxin
2,3,7,8-TCDD, “are extremely toxic to animals” and,
extrapolation, to humans. . » '

Among the studies Zumwalt reviewed were two con-

~.  Conventional Propaganda

.ducted by the federal Centers for Disease Control. The
first, called: the Agent Orange Validation Study, began~—
Toxics Law Reporter
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Fans.of “Ghostbusters" will recall
that the movie featured a pompous
bully from the Environmental Protec:
tion, Agency. Well, life is imitating art
in Morrisville, Pa:. where. a flabbe
gasted truck mechanic is discovering
haw little regard the EPA has for
property_rights. Somehow only Bil!
Murray could muster the bemused as-
tonishment needed for this role.

John Pozsgai is a 57-year-old self-
employed mechanic who bought and
tried to improve what amounted to an
illegal dump next to his home. For his
trouble, he’s earned a criminal sen-

tence of three:years in prison and a_ !

$202,000 fine for fouling U.S. “wet.
lands.” If his experience Is the shape
of environimental law enforcement to
come, Mr. Pozsgai can be forgiven for
wondering why he ever fled Commu-
nist Hungary in 1956.

Mr. Pozsgai set off on his crime
spree when he bought a nearby lot to
expand his back-yard truck-repair
business. The' 14-acre lot would re-

mind-no-one of the Everglades. It's.

hordered:by a tire shop, lumberyard

and four-lane expressway, and for 20

vears was:used by neighbors as an un-
official dymp site. its only endan-
gered species were 7,000 old tires,
rusting cars and assorted junk. Mr.
Pozsgai proceeded to clear the mess
and spread a layer of clean landfill

REVIEW & OUTLOOK
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eagerly.depdsited-by area-contractors,
as the nearby, photos attest.
Somehow his- enterprise offended
the EPA’s enforcers, apparently ener-
gized by George Bush's "'no net loss of

wetlands” campaign pledge. Most
Americans probably figure that
means protecting Cape Cod or the

great blue heron. And indeed the-

Pozsgai parcel was not even listed on

-the U.S. National Wetland Inventory

Map. But the EPA judged that Mr.
Pozsgai's vacant lot contained a
stream—-dry for most of the year—
that somehow crossed the expressway
and ran into a glorified ditch known
as the Pennsylvania Canal. The EPA
also cited as evidence the presence of
skunk cabbage, a common weed, and
sweet gum, a common tree. By this
definition of “‘wetlands,” just about
any large American rain puddle will
qualify as protected.

The Feds began to harass Mr.
Pozsgai to get a permit for his prop-
erty improvement, though Mr. Pozs-
gai claims state officials told-him he
could go ahead without one. The
doughty Feds even staked out the
property with a video camera to tape
trucks dumping dirt. After the Feds
got a restraining order, Mr. Pozsgai

* obliged by putting up barricades, but
" a few uninformed truck drivers still
. .dumped their unhazardous dirt-pro-
* viding more e{n’dence against the evil

emigre. )

The Justice Department then
charged him with 40 violations of the
Clean Water Act, though the act never
even uses the word “wetlands.” The
act merely bans the polluting of ‘nav-
igabie waters™ of the U.S. The bar
against polluting “‘wetlands’ is a bu-

reaucrat’s interpretatiofg
cally ambiguous congressional law.
The jury that convicted Mr. Pozsgai
can be forgiven if it was as confused
as the prosecutors.

At the sentencing, U.S. Attorney
Seth Weber invoked President Bush's
campaign pledge and claimed, “A
message must be sent to the private
landowners, the corporations and de-
velopers of this country.” Presumably
that message is that property owners
who offend the government's environ-
mental zealots will end up as indicted
felons. Drug dealers can plea bargain,
but “‘landowners’ go directly to jail.
In a similar case in Pensacola, Fla., a
man and his son have been convicted
for cleaning out a drainage ditch. Mr.
Pozsgai would be in the slammer al-
ready if his:case hadn't been appealed
by the Washington Legal Foundation,
a public-interest group. An appellate
ruling may come as soon as Friday.

We've thought for some time-that
environmentalism and property rights
are on a collision course. A free soci-
ety should have room for both. but
that's impossible so long as EPA Ad-
ministrator William Reilly and his
crusaders think individual rights have
to be sacrificed to their view of the
public good. John Pozsgai knows what
that means.
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aftermath of the 1956 Hunganan up-
nsing. In 1987 hc bought the 14-acre
tract so he could expand his business.
The property had been used as a dump
for ycars, so Pozsgai began cleaning 1t
up, hauling away more than 7,000
used tires and other debnis. He also

" began filling in the tand with clcan fill
and topsoil.

Unfortunatcly, Pozsgai’s property
had been@classified as federal wet-
lands becausc of a small strcam that
runs along its cdge in wcet weather.
And he got rcpcated wamnings from
local and federal cnvironmental au-
thorities that hc could not fill i1n his

Dangerous criminal nabbed!

" Who is the most notorious environ-
" mental criminal in the U.S.? Would
- you believe a Hungarian immigrant
-t named John Pozsgai?' Pozsgai, who
. owns a small truck:epair shop, was
. convicted in late 1988 of violating the
.._Clean Water Act. His sentence: three
4 years in the slammer and a $202,000
< fine, the stiffest penalty ever for an
#environmental violation. His crime!?
Filling in 5 acres of a 14-acre parcel he
owns in Morrisville, Pa., near Tren-
ton, without a permit.

Pozsgai, 58, camec to the U.S. in the

land without the proper permi
Pozsgai contends that a series of eng
neers he hired could not figure o
how to file the necessary forms.

The sentence was the maximu
allowed, unhcard of 1n a case that
involved no hazardous chemicals and
no prior convictions, according to the
Washington Legal Foundauon, which
has taken up Pozsgai’s case. Pozsga
knowingly and repeatedly violated
the law, say the feds, and now must
pay the price.

The wetland outlaw’s appeal is
scheduled to be heard this month.
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ENFORCEMF N ANO
CCMPL ANCE MOMNITORAWS
The Honorable William W. Wilkins, Jr.. Chairman 5

The United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

washington, D.C. 20004

Dear Judge Wilkins:

Among the federal regulatory agencies, few have assigned
more resources and importance in working closely with the U.S.
Sentencing Commission in the development of sentencing
guidelines, first for individual defendants, and then with regard
to organizational defendants, than the Environmental Protection
Agency. Former Administrator Lee Thomas not only personally
followed the Agency’s efforts in this regard, but last October
also conveyed to the Commission, through correspondence, his
personal comments on the draft organizational guidelines. 1In
addition, the Deputy Assistant Administrator for Criminal
Enforcement, Paul R. Thomson, Jr., testified to the full
commission in December 1988. The Office of Criminal Enforcement
counsel has also recently chaired several meetings and provided
extensive data for research personnel of the Commission who are
examining how business entities have been penalized for
environmental violations.

It is in light of this record of positive support and
cooperation between the Commission and the Agency that I convey
our concern about the manner by which the Commission has
undertaken to enact the proposed revision of Part Q, QOffenses
Involving the Environment, of the Sentencing Guidelines.

our concern is that the Sentencing Commission did nct
inform my office nor consult with my staff on a matter of such
obvious interest to the Agency as a revision of the sentencing
qguidelines for environmental offenses. In October 1988, the
Office of Criminal Enforcement Counsel understood, apparently
mistakenly, as result of communications with the Commission staff
that the Commission for the foreseeable future had abandéned its
pursuit of any substantial revision of Part Q. It was with
considerable surprise that we learned on January 30, 1989 that a
full revision of Part Q was under active consideration dfid had
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been developed to the point of being presented to the full
Commission within two weeks for possible publication in the
Federal Register. This information and a copy of the draft
revision was not provided to the EPA by the Sentencing
Coﬂﬁgssion, but through the Environmental Crimes Section of the
Land and Natural Resources Division of the Department of <Justice.
It was indeed perplexing that the Commission (as indicated by the
enclosed Commission letter of January 3, 1989) provided a;draft
of the revision to the Department of Justice for its revigw and
comment in early December, but the Agency did not receive:the
draft revision until January 30, 1989. In the legislation
creating the U.S. Sentencing Commission, Congress specifically
directed that in "fulfilling its duties and exercising its
powers, the Commission shall consult with authorities on, and
individual and institutional representatives of, various aspects
of the Federal criminal justice system", 28 U.S.C. § 994(0).

To avoid a reoccurrence of this situation and to foster a
continuing close working relationship, we would request that the
Agency be consulted at the earliest possible date in the
formulation process of any Guideline revisions that would impact
on environmental criminal enforcement.

Sincerely,

Thomas L. Adams, Jr.
Assistant Administrator

Enclosure

cc: Commissioner Nagel




