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®uﬂh@mh@¢md October 12, 1990

@hief Judge
Yucksonille, Hlorida 32201

The Honorable William W. Wilkins, Jr.
Chairman

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D.C. 2004

Dear Billy:

I have your letter of October 1, seeking suggestions as to
how the Commission's guidelines might be improved. At the
moment, I have no suggestions to make. I am sure that you are
monitoring the courts of appeals' interpretations of the
guidelines and are planning “corrective action" in those areas
where we appellate types have gone astray.

Concerning the matter of probation revocation--a subject you
are working on, I enclose, for whatever it may be worth, an
opinion I recently wrote, in United States v. Smith, 907 F.2d 133
(11th Cir. 1990), as to the sentencing options available to the
court after revoking a term of probation.

Sincerely,

Enclosure
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UNITED STATES of America,
Plaintiff~Appellee,

V.

Philbert Ray .SMITH,
Defendant~Appellant.

" No. 89-8226
Non-Argument Calendar.

United States Court of Appeals,
Eleventh Circuit.

July 31, 1990.

The United States District Court for
the Southern District of Georgia, No.
CR488-76, Robert L. Vining, Jr., J., sen-
tenced defendant, who pled guilty to pos-
session of counterfeit United States curren-
cy, to 18 months of imprisonment followed
by term of supervised release not to exceed
three years, following probation revocation.
Defendant appealed. The Court of Ap-
peals, Tjoflat, Chief Judge, held that the
District Court could not impose probation
revocation sentence that exceeded the sen-
tence originally available under the guide-
lines at the time of initial sentencing.

Sentence vacated and case remanded.

1. Criminal Law &=982.9(7)

Relevant facts before court at time of
initial sentencing, rather than conduct that
constituted probation violation, determine
whether and to what extent district court
may depart from guidelines after probation
revocation; if relevant facts before district
court at time of initial sentencing would
have justified departure, district court may
revisit those facts and, based upon them,
may choose to depart when imposing new
sentence. 18 U.S.C.A. § 3565.

2. Criminal Law ¢=982.9(1, 7)

Where probation revocation is not
mandatory, district court may consider
postsentencing conduct when deciding
whether to revoke probation or to continue
it, either on the same or different terms;
furthermore, after revoking probation, dis-
trict court has discretion to impose new
sentence within the applicable range pre-

scribed by law at time of initial sentencing,
and court ought to be able to consider the
conduct giving rise to the revocation when
deciding what sentence to select within the
guidelines range or even whether to depart
from the guidelines, provided the conduct
justifying departure was brought to the
court’s attention at initial sentencing hear-
ing. 18 U.S.C.A. §§ 3563(c), 3565.

3. Criminal Law €982.9(7)

Where term of supervised release is
discretionary, court ought to be able to
consider probation violation in deciding
whether to impose such a term, and wheth-
er supervised release is discretionary or

- mandatory, court should be able to consider

violation in determining the conditions, and,
within the range prescribed by law, the
duration of the term. 18 U.S.C.A. § 3565;
US.S.G. §§ 5D1.1(a, b), 5D1.2, 18 U.S.C.A.
App.

4. Criminal Law €=982.9(7)

District ¢ourt could not impose sen-
tence upon revocation of probation that
exceeded sentence originally available un-
der the guidelines at the time of initial
sentencing. 18 U.S.C.A. § 3565; U.S.S.G.
§ 5D1.1(b), 18 U.S.C.A.App. :

W. Douglas Adams, Brunswick, Ga.
(Court-appointed), for defendant-appellant.

Kathryn M. Aldridge, Asst. US. Atty.,
Savannah, Ga., for plaintiff-appellee.

Appeal from the United States District
Court for the Southern District of Georgia.

Before TJOFLAT, Chief Judge,
CLARK, Circuit Judge, and
HENDERSON, Senior Circuit Judge.

TJOFLAT, Chief Judge:

Philbert Ray Smith appeals from an or-
der of the district court revoking his proba-
tion and sentencing him to a term of incar-
ceration. We vacate Smith’s sentence and
remand the case to the district court for
resentencing.




AR TN M o ey

134 907 FEDERAL REPORTER, 2d SERIES

I

On August 15, 1988, Smith pled guilty to
an information charging him with posses-
sion of counterfeit United States currency
in violation of 18 U.S.C. § 472 (1988), for
which the maximum statutory term of im-
prisonment is fifteen years. Because the
offense occurred after November 1, 1987,
Smith’s sentence was governed by The Sen-
tencing Reform Act of 1984, Pub.L. No.
98-473, 98 Stat. 1987 (codified, as amended,
in scattered sections of 18 and 28 U.S.C)),
and the sentencing guidelines promulgated

. thereunder, see Unitedlstabes Sentencing

Commission, Guidelines Manual (West Nov.
1989) _(hereinafter Sentencing Guidelines).
Under the guidelines, the base offense lev-
el for offenses involving counterfeit cur-
rency is 9. See id. § 2B5.1(a). In his
presentence investigation report, to which
neither party objected, the probation offi-
cer adjusted the offense level upward by
two levels based on defendant’s role as an
organizer of the two-person scheme to pass
counterfeit bills, see id. § 3Bl.1(c), and
downward by two levels based on his ac-
ceptance of responsibility, see id

. § 3El.1(a), for a total offense level of 9.
The probation officer placed Smith in Crim- -

inal History Category 1. The applicable
sentencing range, therefore, was from four
to ten months of imprisonment, see id. ch.
5, pt. A sentencing tbl. & commentary.
Because the minimum term of imprison-
ment specified by the sentencing table was
between one and six months, Smith was
eligible for probation provided he served a
term of community confinement. See id.
§§ 5B1.1, 5C2.1(c)(2), 5C2.1(e}2). On No-
vember 21, 1988, the district court implicit-
ly adopted the probation officer’s guideline
application and imposed a sentence of three
years’ probation,! with four months to be
spent at a community treatment center, on

1. Under the Comprehensive Crime Control Act
of 1984, probation is a type of sentence in and
of itself. See 18 U.S.C. § 3561 (1988); S.Rep.
No. 225, 98th Cong., 2d Sess. 88, reprinted in
1984 U.S.Code Cong. & Admin.News 3182, 3271.
Under prior law, the court would either (1)
suspend the imposition of sentence and put the
defendant on probation, or (2) impose a prison
sentence, suspend its execution, and put the

the condition that, inter alia, Smith remain
drug-free.

Smith entered the Chatham County Com-
munity Treatment Center in December
1988. Two drug tests administered while
Smith was at the Center revealed the pres-
ence of drugs in his urine. Smith was
expelled from the Center after the second
test, and his probation officer petitioned
the court for revocation of Smith’s proba-
tion. The probation officer appended to
the petition a report on Smith’s conduct
while on probation and recommended a new
sentence of eighteen months’ imprisonment
followed by a two-year term of supervised
release. The recommended sentence was
calculated by applying the sentencing
guidelines as follows:: :

Total offense level for
the offense of convic-

tion: - 9
Base offense level for

the conduet that violat-

ed probation: 2 + 4
Adjustments: +/— 0
TOTAL: 13
Criminal History Catego- '

ry: I
Applicable Guideline

Range:. 12-18 months
Sentence Recommenda-

tion: 18 months

On March 6, 1989, the district court held
a hearing and revoked Smith’s probation.
The court correctly noted that the guide-
lines do not specify how a court is to pro-
ceed after revoking a guideline sentence of
probation, see id. ch. 7, then stated:
“[TThere being no guidelines [on resentenc-
ing after probation revocation], the Court
then reverts to the statutory maximum for
the underlying offense, in this case posses-
sion of counterfeit bills. The maximum
punishment prescribed by statute for t}lat
is fifteen years.” The court then implicitly
adopted the probation officer’s recommen-
dation and imposed a prison term of eigh-

defendant on probation. See 18 US.C. § 365
(1982) (repealed 1986). »

2. See Sentencing Guidelines § 2D2.1(a)(3) (base
offense level of 4 for possession of controlled
substances not covered specifically by other
subsections).
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teen months followed by a period of super-
vised release not to exceed three years.

I1.

In this case of first impression for the
circuit courts of appeals, Smith argues that
the district court erred (1) in holding that
the guidelines do not apply to probation
revocation proceedings and (2) in imposing
a prison sentence (eighteen months) that
exceeds the one originally available under
the guidelines at the time of initial sentenc-
ing (four to ten months). We agree.

The statute governing probation revoca-
tion provides in relévant part:

(a) Continuation or Revocation.—If the
defendant violates a condition of proba-
tion at any time prior to the expiration or
termination of the term of probation, the
court may, after a hearing pursuant to
Rule 32.1 of the Federal Rules of Crimi-
nal Procedure, and after considering the
factors set forth in [18 U.S.C.] section
3553(a) to the extent that they are appli-
cable—

(1) continue him on probation, with
or without extending the term ([or]
modifying or enlarging the conditions;
or .

(2) revoke the sentence of probation
and impose any other sentence that
was available under subchapter A [18
US.C. §§ 3551-3559] at the time of
the initial sentencing.

18 U.S.C. § 3565 (1988) (emphasis added).’

At the time of Smith’s initial sentencing,
the district court was required to apply the
guidelines. Thus, the guidelines, as well as
the statutory maximum for the offense of
conviction, determined what sentences
were “available” at that time. Before the
district court could impose a proper sen-
tence under the guidelines, it had to make
findings of fact concerning Smith’s total
offense level and eriminal history category,
which it did by adopting the findings in the
probation officer’s original report without

3. Section 3565, as amended in 1988, requires
revocation when a defendant on probation is
found to be in possession of a controiled sub-
stance. See 18 U.S.C. § 3565(a). The terms of
the amendment apply only to persons whose

objection from either party. Naturally, the
facts established at the time of initial sen-
tencing could include only conduct that had
already occurred. Because the conduct
that constituted a probation violation had
not yet occurred, no upward adjustment in
Smith’s total offense level could have been
based on that conduet, and the longer sen-
tence of imprisonment resulting from such
an adjustment was therefore not “avail-
able.” Thus; pursuant to section 3565, the
guidelines control the imposition of a new
sentence after probation revocation inthe
sense that the original determinations of
total offense level and criminal history cat-
egory, based upon relevant facts estab-
lished at the time of sentencing, delimit the
sentences that were then available. The
probation officer’s use of the guidelines—
adding the base offense level for the post-
sentencing conduct that violated probation
to the total offense level for the offense of
conviction—was clearly incorrect in light of
section 3565.

f11 The relevant facts before the court
at the time of initial sentencing also deter-
mine whether and to what extent the dis-
trict court may depart from the guidelines
after probation revocation. If at that time
the court had before it information that
would have justified a departure, the court
may revisit those facts and, based upon
them, may choose to depart when imposing
the new sentence. In such a case, the
sentence departing from the guidelines was
available at the time of initial sentencing,
although the court did not at that time
choose to depart or even to identify the
information that supported a possible de-
parture. The proper extent of the depar-
ture (subject to the statutorily prescribed
sentencing range) depends, of course, upon
the relevant sentencing facts originally be-
fore the court rather than on the conduct
that constituted the probation violation.

{2,3] This is not to say that post-sen-
tencing conduct is irrelevant to probation

probations began after December 31, 1988, how-
ever, and therefore do not apply to this case.
See Pub.L. 100-690, title VIL, § 7303(d), 102
Stat. 4181, 4464.
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revocation proceedings. Where revocation
is not mandatory,* the district court may
certainly consider such conduct when decid-
ing whether to revoke probation or to con-

tinue it, either on the same or different

terms, see id. §§ 3563(c), 3565(a)(1). Fur-
thermore, after revoking probation, the dis-
trict court has discretion to impose a new
sentence within the applicable range pre-
scribed by law, i.e., statute and guidelines,
at the time of initial sentencing—in this
case, within a range of four to ten months.
Common sense suggests that the court
ought to be able to consider the conduct
giving rise to revocation (i.e.,. post-sentenc-
ing conduct) in deciding what sentence to
select within the guideline range or even
whether to depart from the guidelines, pro-
vided the conduct justifying departure (i.e.,
pre-sentencing conduct upon which depar-
ture could have originally been based) was
brought to the court’s attention at the ini-
tial sentencing hearing. Similarly, where a
term of supervised release is discretionary,
see Sentencing Guidelines § 5D1.1(b), the
court ought to be able to consider the pro-
bation violation in deciding whether to im-
pose such a term. And whether supervised
release is discretionary or mandatory, see
id. § 5D1.1(a), the court should be able to
consider the violation in determining the
conditions, and, within the range prescribed
by law, the duration of the term, see id.
§ 5D1.2.

[41 In the case at hand, the district
court’s imposition of a three-year term of
supervised release fell within the applicable
sentencing range for a Class C felony. See
id. § 5D1.2(b)(2) (offense is Class C felony
if statutory term is from ten to twenty-five
years). Supervised release is mandatory,
however, only if a prison sentence of more
than one year is imposed, see +d.
§ 5D1.1(a); in such cases as the one at
hand, where the applicable prison sentence
is less than one year, the court has discre-
tion with respect to supervised release, see
id. § 5D1.1(b). In view of the court’s erro-
neous imposition of a sentence exceeding
one year, we cannot know whether the
court would have imposed a term of super-

4. See, eg., supra note 3; Sentencing Guidelines

vised release had it exercised its discretion
in the matter. Therefore, on remand, the
district court should decide not only where
to sentence Smith within the four- to ten-
month range but also whether to impose a
term of supervised release, and, if the
court so decides, its duration. For these
purposes, the court may consider Smith’s
conduct on probation.

III.

For the foregoing reasons, we vacate
Smith’s sentence and remand the case to
the district court for resentencing consist-
ent with this opinion.

VACATED and REMANDED.
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Leilani BEVERLY, Petitioner,
v.

UNITED STATES POSTAL
SERVICE, Respondent.

No. 90-3002.

United States Court of Appeals,
Federal Circuit.

July 3, 1990.

Supervisory postal worker brought ac-
tion challenging her discharge following
determination that she was absent without
leave for one day and that she fraudulently
claimed sick leave for that day. The Merit
Systems Protection Board affirmed deci-
sion upholding discharge, and worker peti-
tioned for review. The Court of Appeals,
Jack R. Miller, Senior Circuit Judge, held
that: (1) substantial evidence supported de-
termination that worker was absent with-
out leave, despite her denial that she was
at football game where she was alleged to
have been seen, and (2) removal was war-

§ 7A1.2(a).



