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MEMORANDUM:

TO: Commissioners
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SUBJECT: March 22 Commission:Meeting & Public Hearing

Just a reminder that the Commission will- meet.at 8:45 a.m. on Tuesday, March 22,
for a brief business session prior to the start of the pubhc:hearmg The:meeting:will be"
held in the anteroom of the Ceremonial Courtroom, 4th Floor, U.S. Courthouse, 3rd &
Constitution Avenue, N.W. This is the same antercom and courtroom:¢hat the :
Commission has used in its previous hearings. Coffee and donuts will be provided.

A cold buffet lunch is planned in the judge’s dining room on the 4th Floor at
approximately 12:30 p.m. Due to logistical considerations, staff attendance at the
luncheon must necessarily be limited to senior staff and those directly involved in
coordinating the hearing.

An updated agenda for the public hearing is enclosed for your review. Paul Martin
informs me that the only change from a previously cir.cu‘laftgd‘version-'is*Judgé'B‘ecker..’-sﬁ
request for a later starting time. o
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<"1 am pleased to have the opportunity to appear before you

today and present the views of the Department of Justice on the

proposed amendment to the sentencing guideline on the continuing

criminal enterprise (CCE) statute. . U QAWD”
aA‘ N

ol
Let me begin by commending the Commission and its staff fo %?%‘?n

the yeoman's job it has done in propounding the existing
sentencing guideline scheme. The Department appreciates the hard
work and long hours that the Commission devoted to insuring that

the guidelines enacted are thorough and fair.

‘We have reviewed the Commission's proposed amendments
published in the February 19, 1988 Federal Register. It is our

belief that this proposal solves a technical problem in the old

guidelines that produced CCE sentences below the sentences for

the underlying substantive offense. However, further correction
i1s required to ensure compliance with Congress' intent in
enacting this statute to guarantee that sentences imposed under
the guideline structure are not lower than those imposed by
courts to date, and to punish appropriately these extremely

serious criminal offenses.

By way of background and to put my observations in context,
I would first like to review the history of the CCE statute. I
will then discuss problems in the proposed sentencing scheme
using an actual case example to illustrate my points. Finally, I

will offer suggestions for additional change. In the course of
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my remarks, I will answer the four questions set forth in the

Federal Register, Notice of Proposed Amendments.

The CCE statute, 21 USC § 848, was enacted as part of the
Comprehensive Drug Abuse Prevention Act of 1970. As the
legislative history illustrates, Congress had two purposes in
mind when it adopted §848. These were: (1) to severely punish
major traffickers of illegal drugs who conducted their activities
through an organized group of individuals; and (2) to deter
prospective criminal entrepreneurs. The authors of the Act

explained:

This section ... is the only provision of the
bill providing minimum mandatory sentences,
and is intended to serve as a strong deterrent
to those who otherwise might wish to engage in
the illicit traffic while also providing a
means for keeping those found guilty of viola-

tions out of circulation. 1/

Congress intended by this statute to make the price for
participation in drug enterprises prohibitive. As reflected in

the House Report, "It should be made too dangerous to be

attractive."
l/ H.R. REP. NO. 1444, 91st Cong., 2d Sess. reprinted in [1970]
U.S. CODE CONG. & AD. NEWS 4566, 4576.



At the time of its passage, the CCE statute was the only
drug enterprise statute in the United States Code. It was the
only statute which provided for a mandatory-minimum sentence of
ten years without parole and a possibility of life imprisonment
without parole. It was the only statute with forfeiture pro-
visions broad enough to encompass all interest in and profits
obtained by the criminal venture. In short, it was intended to

be the piece de resistance for federal narcotics prosecutors.

Over the past eighteen years, this statute has fulfilled the
expectations'of its drafters. The highest echelon drug
traffickers have been repeatedly convicted of CCE violations.
Heavy fines and substantial forfeitures have resulted from these
convictions. Additionally, the sentencing statistics from the
Administrative Office of the United States Courts show that
district court judges have grown familiar with this statute as
the vehicle by which the most serious drug offenders are brought
to justice. For the 24 month period ending June 30, 1986, the
average term of imprisonment imposed on.133 first time CCE
defendants was 269 months (22.4 years). This is 118 to 148
months above the present sentencing guidelines base offense level
of 121-151 months. Even if you reduce the imposed time by 307 to
allow for an approximation of former good time practices, the
average sentence actually served is 188.3 months. Under the
present guidelines base offense level of 32, the sentencing range
for an offender in the lowest criminal history category is

121-151 months, less 54 days annually for good time or 102.8 to



128.4 months. Thus, actual time served under the current guide-
lines could well be 5 to 7 years less than existing practice.
Under the guidelines, a first time CCE defendant would have to
reach criminal history catagory level five before he would be
exposed to the same amount of actual time served under existing
practice. Furthermore, of the 133 sentences imposed, only 307 of
the defendants received the mandatory minimum of 120 months;
33.37 received between 132 and 240 months; 18.77 received
sentences from 244 to 360 months; 13.57 Qere sentenced to 420 to
600 months and approximately 4.57 received the greatest sentences
of 768 to 999 months (effectively life sentences). Thus, almost

70Z of CCE defendants are routinely sentenced above the existing

S

base guideline offense level.

Beginning in 1984, with the passage of the Comprehensive
Crime Control Act of 1984 and continuing through the Anti-Drug
Abuse Act of 1986, the options available to narcotics prosecutors
seeking stiff sentences, forfeiture opportuﬁity and hefty fines
for drug traffickers have dramatically increased. Indeed, mahy
violations of the Controlled Substances Act and the Controlled
Substances Imports and Exports Act are subject to mandatory
minimum sentences, forfeiture, stiff fines and, for the most
egregious violators, up to life imprisonment. (It is noteworthy
to digress a moment to point out that only the CCE statute (save
for the addition of the principal administrator provision

(848(b)) has not been revised since its inception to reflect the



growing threat narcotics traffickers pose to the United States
and the entire free world. The Department is presently studying
legislative proposals which would substantially increase the
penalties for all CCE offenders.) Despite all the changes to
substantive drug distribution statutes, the CCE statute remains
the favored statute among federal prosecutors for a variety of
practical trial reasons. Among the most obvious benefits in
charging a CCE offense is the opportunity to present a wide range
of financial evidence. Because the prosecutor must prove that a
CCE defendant derived substantial income from the enterprise, all
financial data which directly relates to this issue is admissible.
Net worth analyses, personal and corporate téx returns, CTR and
CMIR reports, and testimony of live witnesses who paid or
received money for narcotics and/or related money laundering
services are relevant. Once admitted, this evidence proves
virtually irrefutable. This evidence, however, is generally
inadmissible in a substantive distribution, manufacture or
importation case. A second advantage in bringing a CCE charge

is that it allows for evidence to be presented which details

the entire scope of the enterprise's activities. This includes
weapons offenses, prior crimes evidence, related criminal
activity of enterprise employees not charged as substantive
counts for proof or venue problems, the full range of organiza-
tional or leadership activities of the CCE defendant, and expert
testimony on the workings of a criminal enterprise over a continuing

period of time. For example, in Garrett v. United States, 471

U.S. 773 (1984), the defendant was convicted in Washington for



the importation of 12,000 pounds of marijuana. He was sub-
sequently indiéted in the Northern District of Florida for

several substantive offenses as well as a CCE charge. At trial,
the government introduced evidence of the Washington importation
as part of its CCE proof. The Supreme Court affirmed the legality
of this practice. The defendant was given a sentence in Florida

which ran consecutive to the Washington sentence.

While some of this evidence could also be admitted in a
broadly worded conspiracy charge, the prior Washington conviction
probably could not. Further, a conspiracy charge would not
subject the defendant to a mandatory minimum sentence. Thus, the
CCE statute, despite its multi-layered burdens of proof, will
remain the preeminent drug statute only if the guidelines'
sentence is increased. (Indeed, Congress expressed the same
belief when it bolstered the statute by adding the principal

administrator section in 1986.)

With this in mind, I would like to review a case which
highlights the deficiencies in the present and proposed CCE

sentencing guidelines.

The case, which the Narcotic and Dangerous Drug Section

believes to be typical, is a Miami prosecution, U.S. v. Joseph.

Mr. Joseph, a first time CCE defendant was sentenced to forty-two

years imprisonment for his CCE activities. Joseph was convicted



as the organizer of a heroin and '"crack'" distribution enterprise.
Like the defeﬁdant in the first example, this defendant made his
fortune in multiple small time sales in Miami's poor community.
Factors addressed by the court as affecting Joseph's sentence
included the violent nature of his enterprise, the continuing
nature of the enterprise (at least four to five years), the
impact on the community which bought Joseph's narcotics and the
documented $1.6 million a year grossed by Joseph, who had no
other source of income. (Joseph owned a grocery store and
laundromat from which he daily distributed cocaine and heroin by
a organized network of subordinate street dealers.) Evidence at
trial showed gross seizures of approximately 2% kilos of heroin

and a number of weapons.

The chart attached to my statement contrasts the sentence

actually imposed in this case with the likely sentences which

would be imposed in a worst case scenario under current guide-
lines and the proposed amended guidelines. It also lists the
likely sentence the defendant would receive under the proposal I

will outline today.

The disparity between the sentence actually imposed and
that which Joseph would receive under the existing guidelines or
proposed amendment exposes the deficiency in the existing guide-
lines and in the proposed amendments in solely calculating the

appropriate sentence by reference to either a base offense level



of 32, ér the offense level applicable to the underlying unlawful
conduct. 2/ Evidence adduced at trial proved that Joseph

directed a major criminal enterprise and yet, the quantity of
drugs involved in the individual predicate offenses would not
raise the base offense level above 32. As such, he could not
possibly receive the type of sentence actually imposed, even
assuming the worst case crimiﬁal history scenario. Under the
Commission's proposal, Joseph's base offense level would remain
at 32. Without additions for weapons, size of organization, )
amount of drugs and money, Joseph's base offense level of 32
could only be enhanced to level 36 by adding four levels for his

role as an organizer.

With a base level of 36 and a level 6 criminal history
category, Joseph s applicable sentencing range would be 27 to
33.7 years before mitigating factors and the statutory 54 days
per year are factored in. Assuming nothing in mitigation, Joseph
would actually serve a range of 22 to 28 years. (It is safe to
assume that in actual practice notyevery worst case factor will
coalesce in one case as I have assumed in this example thereby

enhancing the prospect of an even greater sentencing disparity).

2/ As an aside, I must admit that the structure of the
proposed amendment is confusing as printed in the Federal
Register. I have assumed that the Commission proposed the
greater of: (1) Base level 32 or (2) Underlying unlawful conduct
base level plus either 4 levels or 3 levels. The add-on levels
appear, at first glance, to apply to either alternative. I
presume the Commission only intended these to apply to the second
alternative. If this is the correct interpretation, the
guideline should be redrafted to more clearly reflect this point.

-8 -



Under the existing guidelines, Joseph would receive a sentence of
17.5 to 21 yeafs, or less 54 days annually, 14.8 - 17.8 years.
Joseph actually received 42 years; discounted this means Joseph

will have to actually serve 29.4 years.

A guidelines base offense level of 32 effectively assigns a
major trafficker, who by definition had to have commited at least
three predicate felony drug violations, the same status as a
defendant convicted of one trafficking offense. The Florida
case clearly shows that a sentence within the existing guidelines
or proposal's range does not adequately punish a CCE defendant
commensurate with the crime committed or with existing seﬁtencing
practices. For this reason, I suggest that the base offense
level be raised to level 36. By so doing, CCE defendants would
be placed on the same level as the most serious drug offenders
classified in §841 offenses. The applicable range for a base
sentence would rise to 188 to 235 months (15 to 19.5 years).

This figure reflects the average sentence actually served by
first time CCE defendants according to Administrative Office

statistics.

The present guidleline base offense level of 32 has a
built-in disincentive for DEA or FBI agent-investigators to
prepare a CCE case. There is no reason for an agent to invest
the amount of man hours a wide-ranging intensive CCE investi-

gation requires, when a simple "buy/bust" drug enforcement



strategy will expose a defendant convicted of conspiracy or

substantive distributions to a lengthier period of incarceration.

In addition to raising the base offense level, I also
suggest that the guidelines be subject to upward adjustment to
reflect the various characteristics of CCE enterprises. Such
adjustments would empower the court to impose a sentence
commensurate with the scope, duration and method of operation of
the organization. It is my belief that one base level should be
added if the operation employs 6 to 10 persons; two base levels
should be added if the enterprise emﬁloys 10 to 20 persons and
three base levels could be added if the organization is larger
than 20 people. Two more levels should be added if the
enterprise used force, violence or possessed weapons during its
existence. Further, I would urge the Commission to provide base
level increases on a sliding scale for the amount of money
generated by the enterprise similar to that provided for the
money laundering chapter §2S1.1 Finally, I recommend the
adoption of a sliding scale of base level increases for the
amount of drugs involved in the enterprise. For example, a base
level 36 would be established for cocaine distribution involving
up to 50 kilograms during the life of the enterprise. Mandatory
life (§848(b)) would apply for distribution in excess of 150
kilograms of cocaine. I propose implementation of a base level
increase on a sliding scale between these two figures (amount of

drugs set in base level 36 and that set at the §848(b) level).

- 10 -



Such a scale would properly differentiate between the various
enterprises in the upper end of the distribution scale which do
not rise to §848(b) mandatory life treatment. (A proposed scale

is also attached at the end of my testimony.)

Under my proposal, Joseph would receive a minimum sentence
of 30 years and a maximum of life iﬁprisonment. This is calcu-
lated as follows: Base level 36; add 1 level for size of
operation (6 to 10 members); add 2 levels for weapons seized; add
2 levels for money generated ($1-$4 million). He would then have
an offense level of 41 to be computed with the applicable criminal
history score. Such a scheme, I submit, will properly insure
that the actual sentence imposed accurately reflect the true

character of the criminal defendant's behavior.

This proposal also insures the continuing availability of a
minimal (10 years) sentence. Two base levels can be subtracted
for acceptance of responsibility. A base level 34 allows for the
possibility of an actual time served sentence of 10.6 years (151
months less 157 for good time). As such, this préposal permits
an available range of sentences from approximately 10% years
served to life imprisonment. This closely approximates the
sentencing range contemplated by Congress when this statute was

enacted.

In proposing these suggestions, I, of course, would defer to
the Commission's expertise to devise the most suitable way to
accomplish this objective. I only suggest that these four

- 11 -



factors: size of organization; any use of violence or possession
of weapons; amount of money; and, amount of drugs be factored

into the calculus used to set the appropriate CCE sentence.

It is my belief that punishment for the leader of a large
and wide ranging organization who by virtue of thé CCE chargé has
to have committed these predicate felonies and who is distributing
large quantities of narcotics while enforcing his way in the
market place through the use of violence in order to generate
substantial profits, should reach the level of life imprisonment
even if it falls short of §848(b) treatment. This scheme is that
which Congress intended when it passed this statute in 1970. (To
coin a phrase, I believe the Commission should adopt guidelines

to ensure that the original intent of Congress is fulfilled.)

One final comment. Often times one or more of the
continuing series of violations required by CCE is proven by
using a defendant's prior felony drug conviction. A question is
posed in the Federal Register as to how a prior conviction which
is used to prove the CCE violation should be considered in
determining a defendant's sentence. Two methods have been
proposed. First, if the prior conviction is used to prove the
CCE violation, then it is not to be considered a prior cirminal
history. The second proposal considers the prior conviction as
part of the defendant's criminal history and does not use it in
determining the instant offense level. We have concerns as to

both proposals.



As to the first proposal, I foresee tﬁe possibility wherein
a defendant's prior conviction would not affect the offense level
and therefore would not be considered in sentencing. For |
example, consider the defendant who has two prior convictions for
21 UCS § 843(b) (telephone count) which are §848 predicates.
Such violations may not involve any specific drug amounts. They
would therefore add nothing to the base offense level. Further,
because they were part of the CCE violation they would not be
counted as prior criminal history. The defendant would receive
the benefit of having two relevent prior convictions not apply in
calculating his sentence. Under this fact pattern the second
proposal should be applied to insure that the.defendant is not

improperly benefitted.

As to the second proposal, I foresee a different problem.
Suppose a defendant has two prior felony convictions both of
which involve large quantities of drugs, and a third predicate
act involves only a very small quantity of drugs. Under this
proposal, the large quantities of drugs would not be considered
in determining the offense level. The offense level would
instead be determined by the small quantity involved in the third
predicate act. This would place the defendant at a offense level
of 32. The two prior convictions would add 6 additional points
thereby placing the defendant at category III. The applicable
range would then be 151-188. 1If the drugs were used to determine
offense level, defendant would be at level 36. Even under column

I, the range (188-235) is higher than level 32 category III.

- 13 -



Thus, the defendant again receives the benefit despite two

relevant prior convictions.

We recognize that fact situations can be devised which
frustrate the intent of the guidelines no matter how they are
written. That is not our purpose. Rather thése examples are
designed to demonstrate our belief that, as to prior convictions,
the greatest amount of flexibility must be afforded to achieve a

sentence that accurately reflects the defendant's prior conduct.

Because the CCE offense is such a serious crime and is
designed to reach multiple violators, we believe that the
guideline should provide a significant sentence not artificially
reduced by an overbroad application of the rule against double-
counting of prior convictions. To achieve this purpose, we
recommend that the guideline provide for alternative calculations
for purposes of prior convictions and dictate that the
calculation leading to the greater sentence prevails. More
specifically,‘the guideline should direct that if a prior
conviction constitutes one of the CCE predicate offenses and
involves a quantity of drugs that would result in the application
of the cross-reference to the underlying offense, such a
conviction should be included in either the criminal history
score or as one of the instant CCE offenses, whichever results in
the greater sentence. While the guideline we propose is more

complex than that offered by the Commission, complexity may be



warranted for serious offenses subject to a statutory minimum
term of impriéonment for ten years. Such a guideline would serve
the purposes of sentencing set forth in the Sentencing Reform Act
while respecting the general principle against double-counting

reflected elsewhere in the sentencing guidelines.

This concludes my prepared statement. Thank you for afford-

ing me the opportunity to testify. this morning.



Actual Sentence Guidelines Sentence Commission Proposal DOJ Proposal

Richard Joseph

21 U.S.C. §848 - 42 years Base offense level 32 ‘ 32 36
(504 months) . +4 (Organizer) +1 (1-10 members)
‘ +2 (violence)
42 ($1.2 million)

Total base

offense level 32 36 ' : 41
Criminal History : 3-13
(maximum) 13 13 3 (minimum for
criminal
history)

13 points (maximum)
Sentencing Range

210-262 months : 324-405 months 360 mos.-1life
(17.5-21 years) (27-33 years) (30 years-life)
(14.8-17.8 years (22-28 years

with good time) with good time)



*Proposed Sliding Scale Add-ons

. Amt. of drugs (maximum being §848(b) equivalents):
50-75 kilos cocaine 1 level
75-100 S " 2 levels
100-125 " " 3 "
125-150 " " ' 4 "
Greater than 150 kilos cocaine 848 (b)

Amt. of S generated (maximum §848(b) amount) :

Less than $1 million 1 level
81 - $4 million 2 levels
S4 - $7 million _ 3 "
$7 - $10 million 4 "
Greater than $10 million 848(b)

Number of Organization members

6 - 10 people 1 level
11 - 20 " 2 levels
more than 20 people 3 "
Use of Violence/Possession of Weapons 2 levels
(A) Death Resulting from the 2 additional levels

Use of Violence or Weapons
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“Mr. Chairman and. members of the Commission, I appteciatelthe‘
opportunity to appear before you to discuss the recently proposéd
sentencing guideliné amendménts. At the outset, I would like to
state that the Criminal Division strohgly supports the views
expressed by Deputy Attbrﬁey General Burns on the importance of
révising the proposed sentencing guidelinés.céncerning,continuing
criminal enterprises. The proposed CCE guideliné would ovércome
a serious deficiency which the Commission has recognized in the
cdfrent»guideline -—- specifically, that the guidéline sentence
for a CCE offense may be less than the guideline sentence for a
single, underlying offense. Howeve;, the proposed guideline does
not go far enough. It merely assures that a CCE guideline
sentence will be in parity with a guideiine sentence for an
undérlying offense involving a substantial quantity of drugs. It

does not require that a CCE conviction result in a greater

- sentence than that for a single, underlying offense despite the

fact that a CCE conviction requires proof that the defendant

committed a continuing series of controlled substance offenses.

I urge the Commission to recognize that a CCE offense is more

serious than a single‘drug offense -- even one involving a
substantial quantity of drugs --. and to adjust the guidelines'-
accordingly, as recommended by the Deputy Atﬁorney General. The
purposes of sentencing set forth in the Sentencihg.Reform Act of
1984, particularly deterrence and incapacitation, would be well;
served by an increase in the base offense level for persons

convicted of this very serious controlled substance offense.
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In the main, the Department of Justice favors the proposed
amendments of the guidelines,'policy statements, and officia}_
commentary recently published in» the Federal Register and
believes they'wouldIYield a variety of improvements to tﬁe
guideline.system.v For example, the proposed guidelines include
several offenses not previously covered, such aé obstructing or
impéding officers and‘committing certain crimes aboard aircrgft.

In addition, the emergency guideline amendménts published in

January, which would become permanent through submission to

Congress, set-forfh numerous useful éorrections and clarifica-
tions in the guidelines. One significant area of change is the
establishment of a broad relevant conduct standard for certain
offenses and the clarification that in a drug distribution case
quantities and types of drﬁgs ndt specified in.the count of
conviction are relevant to determining the offense level if they
were part of thé same éourse of conduct or common scheme or plan
as the coﬁﬁt of conviction. We are gratifiéd that some of the
amendments respond to concerns we expressed regarding the earlier
version of the guidelines. We look forward to an ongoing rela-
tionship in which the Department wiil continue to work with the
Commission in improving the guidelines.
Oﬁr.principal-recommendation concerns an area not addressed
in any of the'pending amendments, but let me initially respond to
the Commission;s request for comments regarding the aadition of
specific offense chafacteriétics to one of ﬁhe proposed new

guidelines -- the provision concerning imparting or conveying

false information regarding an attempt to destroy an aircraft or




motor vehicle. §2A6.2. The proposed guideline,'which would be
\/—' - - .

applicable to violations of 18 U.S.C. §35(b) , includes no specific

I

offense characteristicé and provides a base offense level of 12,

which translates into 10-16 months' imprisonment for a first

offender. We note that the statutory provision establishes a
maximum five years' imprisonment for the offense and that the
pfoposed guideline's base offense level is far below this maxi-

mum, even for the most seasoned criminal. We believe that the

D R —————

guideline should include adjustments on the basis of the apparent

N

éredibility of the threat and the degree of disruptioh caused so -

~

that‘significantly disruptive false bomb threats, for example,

can be distinguished from lessrtroubleSOme activities. For the

most part we believe that these adjustments should be upward,
except that the'conveying of obviopsly false information may be
adjusted downward slightly. Since the offense requires that the
conduct be willful and malicious or cémmitted with reckless

disregard for the safety of human life, we do not favor a down-

ward adjustment for lack of premeditation, as the Commission

—

suggests may be an appropriate factor to include in the guide-
line.

Our chief concern relates to an aspect of plea'ag;eemgqt

practice as to which the Commission did not propose guideline or
policy statement amendments but where we think amendments are

needed -- specifically, the timing of the court's decision

whether to accept a plea agreement. A policy statement

A(§GBl.1(c)) directs the court to defer its acceptance or rejec-

tion of a plea agreement until there has been an opportunity to



consider the presenténce report, unless a report is not required
because tﬁe court finds that the record contains sufficient
information for sentencing purposes. The policy statement in
essence links the.procedufe for the acceptance or rejection of a
plea -- the defendant's admission of guilt -- to the sentencing
procedure. We believe the policy statement’ in question is
overbroad and, in many instancés, is inconsistent with Rule 11 (e)
of‘the Federal Rules of Criminél Procedure.. Moreover, encourag-
~ing a delay in the acceptance of guilty pleas would unnecessarily
burden the legitimate, law-enforcement objective of concluding‘
- criminal prosecutions.

Rule 11(e) (1) outlines three types of permissible plea
agréements:' (1) agreements to move for the dismissal of other
charges; (2) agreements to make a nonbinding recommendation, or
not to oppose the defendant's request, for a particular sentence;
and (3) agreements for a specific sentence. Rule 11 (e) (2)
'épecifically addresses the deferral of a decision to accept or
reject a plea agreement. If the agreement is for the dismissal
of other charges or for a specific sentence, the rule expressly
‘grants the court the discretién to éccept or reject the plea or
to defer its decision until there has beeﬁ an opportunity to
consider the presentencerreport. The rule is silent on deferiing

—_— T
the decision as to a nonbinding recommendation for a particular

sentence and, in light of the express authority to defer a
decision regarding the other two types of plea agreements,
implies that deferral of the court's decision is not authorized

in the case of a nonbinding recommendation for a particular



sentence. Nevertheless, the Commission's policy statement - - ‘
advises deferral of the decision to accept or reject the agfee- /&%f%%g
ment or recommendation for all three types of plea agreements and ;j;%%,h
thereby links the acceptance of the plea agreement to the sen-
tencing determination. Although the policy statement may be read
to imply that in the case bf a nonbinding récommendatibn the
court éan accept the plea itself when it is offered and should
merely delay acceptance of the sentencing.fécommendatibn pending
review of the presentence repbrt, we believé judgeé will read the
policy statement as encouraging the delay of acceptance of the
pleé as to all three types of plea agreements.

The rationale set forth in the commentary following the .
policy statement requiring deferral of acceptance of a plea .
agreement pending review of the presentence report’is premised on
the amendment 6f Rule 32(c) (1) of the Federél Rules of Criminal
Procedure by the Senteﬁcing Reform Act. Prior to the amendment
an immediaté decision’on the acceptance of a plea agreement was
permissible, acéording to. the Commiésion's commentary, because
Rule 32(c)(i) had allowed the defendaﬂt to waive preparation of
the preséntence report. The Sentencing Reform Act amended the
rule by deleting this right to waiver. Under Rule 32(c)(1)’as it
now‘reéds, a presentence report is required before.imposition of
sentencé“unless the court finds that there is sufficient informa-
tion in the record to énable meaningful. exercise of sentencing
authority. The Commission concluded ihat since a bresentence

report normally will be prepared, the court must defer acceptance



of the plea agreement until the court has had an opportunity to
review the,report.

We do.not agree with the view that the requirement of a
presentence report prior to sentencing, exéept where the record
provides sufficient information for sentencing purposes, haé
impliéations for the timing of a decision to accept a pleé_.
agreement iﬁ all cases. Merely because the review of a presen-
tence report must precede sentencing'in>most cases does not mean
that it must preCede the acceptance of a pleé based on a plea
agreement. This is particularly true in the case of a nonbinding
recommendation for a particular sentence. The court can make a
determination whether there is a basis to accept the blea of
guilty to the charges, just as it can in the caée of a non-
negotiated plea of guilty, without having the information embod-
ied in the presentence report. The sentencing determination can
then await consideration of the report, at which time the court
wiil be'aﬁ liberty to follow or to rejéct the recommended or
requested sentence. This practice would be consistent Qith the
language of Rule 1ll(e), which is silent as to the timing of
acceptance bf a plea based on a nonbinding recommendation. 1In
such a case the court does not’actually accepf or reject an

agreement but rather the plea itself and a nonbinding recommenda—

tion or request. The rule's silence on deferral makes sense;

there simply is no need for the court to defer its decision on
acceptance of a plea based on a nonbinding recommendation in

order to consider the request for a particular sentence, which



tHe cCuft is free to reject despite acceptihg the plea. _Sucﬁ a
practice would in no way undermine the sentencing guidelines.

Similarly, in the context of a plea agréement'regarding the
dismissal of charges, a determination to accept a pleé béfore
consideration of the presentence report would be apéropriate in
some cases. That is; even where. a preséntenée report is ulti-
métely réquirea under Rule 32(0), a determination whether to
accept a plea-aéreement regarding the dismissal of charges can
properly be made in advance of consideration of the presentence
report ﬁnder'ceftain circumstances. For example, whére the 
dropped charges would not mandate a higher sentence than tﬁat‘for
the remaining charge because of the guidelines.regarding the
grouping of offenses, a determinatioﬁ as to whether to accept the
.plea agreement may be appropriate in advance of a presentence
report. Of course, any such situation should be considered in
light.of the héed to serve the purposes of sentenciné set forth
in the Senienéihg”Refdrm-Act. 18 U.S.C. §3553(a)(2).

"Only in the case of a plea agréement for aisPecific sentence
would consideration of a presentence report normally be necessary
‘in advance'of:the detérmination to aécépt thé agréeﬁedt. ‘Even in
this context there may be cases in which a presentence report
will not be required under Rﬁle 32(c); the present pdlicy stateq
~ment recognizes that accepténqe of the agreement can occur
expeditiously‘in such cases.-

from a léw-enforcement standpoint,vthere'is é legitimate'
need fbr the‘timely acceptance of piea agreemenfs. belay may

~result in a change of heart by the defendant and an unwillingness'



to provide assistance regarding other investigations or prosecu-
tions. The longer acceptance of'én agreement is delayed, thg
greater the chance that the defendant will attempt to improve the
terms from his standpoint by reopening:the negotiations. If this
OCéurs, thé prosecutor's attention cannot be devoted to new
cases, ' | ' ¢

Deferral of the decision to accept or reject a plea agree-
ment pending consideration of the presentence report is inéVita-
ble in some cases. Rule 11l (e) recognizes this fact and gives the
judge the discretion to delay in the case of agreements for the
dismissal of charges or for a specific sentence. The‘policy
statement in question, however, seems éo be bésed on the prémise
that because acceptance of a plea agréement must be deferred in
some cases, judges should be advised to delay in all cases,
except where a presentence report is not required under
Rule 32(c). The purposes of the Sentencing Reform Act can be
served without such a broad policy statement, while the legiti-
mate, law-enforcement need to close criminal prosecutions can be
simultaneously recognized. We urge the Commission to examine the
policy statement in light of our coﬁments and to provide greater
leeway for the expeditious acceptance or rejection of plea

agreements.
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Mr. Chairman and Members of the Commission, it is g
pleasure Eq appear before you again. to comment on your.on—going
process of eéstablishing a rational sentencing structure for
federal criminal law. Your efforts, both past and future, are of
the utmost importance and significance. yoy are to be

congratulated ang commended. Certainly those of us on the front

At the outset, let me make it clear that the views I
eéxpress are my own. I do not Appear on behalf of the Department
of Justice, which will be representeg today by Deputy Attorney
General Burns and Assistant Attorney General Weld. But I have no
reason to believe that my views are at variance with those of the
Department's, |

This morning I want to address two issues. One very
specific one - - the Continuing Criminal Enterprise (CCE)
guideline; ang one very genefal one - - the use of immunized

information in guideline computation.

- Continuing Criminal Enterprise

The Commission Seems to recognize that the initial base
offense level for a CCE offender under 21 U.s.cC. §848, as
enunciated in guideline §2D1.5, was vastly understated, The

broposed amendment to this guideline on which the Commission ig



now seeking public comment - - having an alternative offense

©

level based on the quantity of drugs - - is an improvement, but
< } — —
in my view insufficient.

’-‘_"“ﬂ-"—'——

What ought to be clear is that the current §2Pl1.5 needs
- to be upgraded. A conviction for a first CCE offense results in
a guideline ténge of 121 to 151 months (offense level 32), barely
above the statutory minimum mandatory non-parolable éentence of
120 months imposed upon a conviction of 21 U.S.C. §848.
Regardless of the amount of drugs implicated (except for the
Principal Administrator subsection of §848), there is no way to
enhance a CCE sentence short of utilizing §4Bl.1 of the
guidelines relating to career offenders. 1In the extremely
unusual situation of a repeat CCE offender, the guideline range
is even more unrealistic. 1In that situation, current guidelines
would rgsult in a range of 235 to 293 months (offense level 38),
slightly legy the minimum mandatory statutor§ sentence for this
offense. Not only does this result in a frﬁstration of
Congressional intent, it creates very practical problems in our
plea negotiétions and even more severe problems in gaining
cooperation of CCE defendants. Where is the incentive to plead
guilty or to gooperate when the sentencing structure is so low?
Contrast the existing CCE guidelines with a defendant
whe has no prior felony conviction and is convicted of a "dry"
conspiracy under 21 U.S.C. §846, which we have always viewed as a
less serious charge. If the conspiracy concerned a negotiation
for 5 to 15 kilos of cocaine,.the guideline range would be 121 to

151 months (offense level 32). If 15 to 50 kilos were discussed,



151 to 188 months (offense level 34) would be the range. For
greater than 50 kilos, the range would be 188 to 235 months
(offense level 36). Thus, a conspiratorial discussion-results:in
higher.guideline ranges than a_convicted CCE offender. -

It is illustrative to examine the sentences that have
been.imposed in recent CCE convictions in the District of
Maryland. ‘All of the following defendants were first-time CCE
offenders:

1. Thomas Ricks - 47 years

2. Maurice King - 50 years

3. Clarence Meredith - 45 years

4. Louis Savage - 30 yearé

5. Samuel Scalio - 35 years

6. W. Parra-Henao - 10 years

7. Ralph Hildabrand - 15 yeérs (cooperation)

8. Claudio Villoch - 10 years (cooperation)

9. Ronald Bassett - 25 years
All of these sentences, of course, are non-parolable under the
terms of 21 U;S.C. §848 (e). The real time to be served, in most
of these cases, will far exceed the unenhanceable level 32 under
§2D1.5.

The impact of the existing CCE guidelines on our
charging practices can be illustrated by a case that we recently
indicted. A drug enterprise comprising approximately 50 persons,
active on the East Coast, was importing approximately 2 kilos of
cocaine ber month for at least six months. Under existing

guidelines, a 21 U.S.C. §846 count with this amount of cocaine is



a level 32 offense, exactly the sahe as a CCE. Thus, it makes no
sénse to undertake the additional items of proof under §848 if
the same sentence will be achieved under §846. This is a
guidelines case, so we opted to charge it as an §846 conspiracy,
even though conceptually it is a classic CCE.

We have reviewed with considerable detail the proposed
amendment to guideline 2D1.5, promulgated by the Commission on
February 16, 1988. It is our considered opinion that the
proposed change to 1nclude the greater of either a base offense
level of 32 or an offense level commensurate with the underlying
unléwful conduct (plus a three or four level adjustment for
various managerial roles) does not address the concerns which we
have outlined above. 1In our opinion, the guidelines for a
typical CCE offender will continue to be dependent upon the
underlying unlawful conduct and not on the CCE charge. As a
result, there will remain a disincentive for prosecutors to bring
the CCE charge or, more importantly, for the investigators to
strive to find the kind of evidenée which underlies the CCE
charge.

As you know, the government has been vigorously
encouraging its investigators to bring prosecutors the quality
and quantity of evidence necessary to indict individuals for
violation of the CCE statute so that we can cast the widest net
possible in developing prosecutable cases, not only against the
CCE defendants, but their entire network. Although the
government's evidentiary burdens under a CCE theory are greatly

enhanced, we think the effort has been worthwhile. By most



accounts, these prosecutions have met_with great success. But we
believe that the sentencing provisions for cdnviction of a CCE |
offense is counterproductive to our goals.

In order for the Continuing Criminal Enterprise statute
to continue to be the "kingpin statute" and in order to provide
encouragement to our investigators and prosecutors, we must not
pick a base offense level which reflects only the minimum
mandatory statutory sentence. I am informed that the Commission
has empirical data reflecting that the.average sentence through
1985 for a conviction under §848 was 15 or 16 years. We,
therefore, believe that a base offense level of 36 should be the
appropriate starting point for a person convicted under CCE. 1In
point of fact, a ievel 36 only reflects your proposed level 32
with the addition df four levels for the defendant having been
either an organizer, manager or supervisor of a criminal
narcotics enterprise. Those managerial responsibilities are
reduired elements in a CCE prQsecution and would already have
been prbven at trial; to add them as enhancement factdrs seems
somewhat superfluous. In .that regard, it might be useful for the
- Commission to re-think the terms which it uses generally in the
narcotics area concerning "organizers", "leaders", "supervisors",
and "managers". It is believed that a more generic term such as
"managerial function" or "managerial role" in a non-CCE
enterprise be used with a uniform enhancement in the offense
level. This would satisfy the need to more severely punish
managerial non~CCE defendants without unnecessarily burdening the

courts with holding mini-hearings in attempts at fitting



defendants into specific categories. While there may be a
sufficient definition in most Circuits for the terms contained
within the CCE statute, it is unclear whether all Circuits have
such definitions and it is a cértainty that the term "1gader" has
not as yet received judicial attention.

While we believe that a base offense level of 36 is
more reflective of what the sentence for a CCE defendant should
be as a starting point, we also are of the opinion that an
enhancement of that level under certain conditions should be
.pgrmitted. Generaily, an enhancement of twovlevels should be
made if the enterprise which the defendant was involved in
manéging caused injury to any persons, used violenée, or if
weapons were seized from any of its members. Further, should
this violence have occasioned the death of an individual, the
increase should be four levels above the base offense level of
36. Additionally, increases in the offense level should be
permitted for enterprises that are significantly larger'than five
individuals. For example, for organizations with 10 - 15
members, add one level; 16 - 20 members, add two levels; 21 - 25
members, add three levels; and for organizations in excess of 25 .
members, add four levels.

I also feel strongly that prior narcotics convictions
that form part of the proof of the continuing criminal enterprise
should.be considered as part of the defendant's criminal history
in guideline computation. A defendant's criminal history should
be a separate consideration fof the purposes of sentencing. This

"double counting" is fully appropriate: a defendant who has been



through the criminal justice system previously should be held
accountable, and punished, even if his recidivism is part bf'the
proof of the CCE charge. |

I believe that these proposed changes, if adopted by
the Commission, will not only place the CCE statute where the.
Congress intended it, but will provide federal prosecutors with
the leverage they need during the negotiation process to
encourage guilty pleas and cooperation from this most crucial

class of witness.

Cooperator's Immunized Information

Let me briefly raise with the Commission another issue
that I have discussed with the Chairman previously - - what use,
if any, can be made of information furnished by a cooperating
defendant under an immunity agreement. I realize that the
Commission may feel this issue as one not squarely within its
pu;view,-and not susceptible to amelioration by a specific
guideline. But the language of guideline §1Bl.3 and its
subparts; énd more significantly the commentary thereto as well
as the commentary to §1Bl.2, is causing both prosecutors -and
defense lawyers considerable concern. I believe that the
intention of the Commission waé not to change historical plea
bargaining practices. If that is the case, consideration might
be giveh to dealing with the phenomenon I am about to discuss in
a policy statement, a rewording of commentary or some other
appropriate enunciation of Commission‘poliéy. |

The problem is simply put. There is no guarantee under



guideline sentencing that information furnished by a cooperating
defendant under an immunity agreement (either formal statutory
immdnity under 18 U.S.C. 6001 et seg. or so-called "informal"
immunity or "letter agreement" providing that proffered .
information will not be used against the defendant) will not be
used to his detriment. In fact, there is a suggestion in the
guidelines that such information will be so used: the commentary
to 1Bl1.2, and the definition of "relevant conduct” in
1Bl.3(a)(l)and (2). The problem is highlighted by the
application of 1Bl.3(a) together with the requirement that the
quantity of drugs involved in a common scheme be aggregated to
arrive at the base offense level.

By.way'of jllustration, a drug distributor is arrested
while selling six ounces of cocaine to an undercover agent.
After arrest, the defendant, through counsel, proffers |
information concerning his involvement in a much larger
historical distribution. In return for an agreement to plead
guilty to a 21 U.S.C. 841 chargé of distributing six ounces, and
cooperation, the government agrees to not use against him any
information he provides. He then describes an historical six
kilo distribution. The charge to which he plead guilty - - six
ounces - - is a level 18 offense. Aggregation of the six kilos
makes it a level 32.

Under historical practice, the scope of the historical
conspiracy is made known to the Probation Officer and the court,
but because of its immunized nature the court presumptiVely does
not consider the total amount of narcotics in imposing

sentence. In a guidelines case, my local Probation Office takes

_8_



the vieQ that this might well be a level 32 case, based upon the
Commentary to 1Bl.2 and 1B1l.3 and guidance received from the
Federal Judicial Center. I am advised that our charge bargain is
not dispositive, and the Probation Officer is not bound to ignore
evidence of the total amount of narcotics, especially if such
information can be obtained independently. In addition to the
rather serious constitutional issue that such an interpretation
raises, there are much more fundamental problems: we are unable
to effectuate the terms of our cooperation agreement; we are
placed in an adversarial relationship with -the Probation Office;
and we may have to deliberately withhold information from the
Probation Officer and court. Most importantly, cooperation in
narcotics cases will cease if this interpretation of guideline
offense level computation prevails. And absent contemporaneous,
and immediate, cooperation, drug investigations will come to an
abrupt and premature conclusion.
| I am confident that the Commission did not intend to
alter the Executive Branch's ability to enter into plea
agreements and immunize testimony. Unfortunately, that message
has not yet reached the United States Probation Office. I invité
the Commission to consider adding commentary or a policy
.statement on this subject. If clarification of the situation is
not forthcoming, there will be a very negative effect on federal
narcotics investigations.

I appreciate the‘dppoftunity to appear before you

again.
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MR. CHAIRMAN AND MEMBERS OF THE COMMISSION:

My name is Samuel J. Buffone. I appear before you today on
behalf of the 330,000 members of the American Bar Association. I
am Chairman of the ABA's Criminal Justice Section Committee on
the U.S. Sentencing Commission.

Just as the Association is reflective of the legal
profession as a whole, so my Committee reflects a broad cross-
section of the criminal justice system - prosecutors, defense
lawyers, acédemics, judges and court administrators. When the
Committee was established in 1985 as the Association’s liaison
point with the Sentenqing Commission, it drew representation (and
expertise) from the other ABA Criminal Justice Sectibn Committees
paiticularly concerned with the criminal justice system and the
sentencing function.

I would like to establish at the outset the Association’s
long-standing support for the general concept of a sentencing
guideline system. This support is founded in the Association’s
tWenty—five year history of development and refinement of its

Standards for Criminal Justice (Standards) including the specific

chapter on Sentencing Alternatives and Procedures. While I will
describe these Standards and their adoption fully later in my
testimony, I wish to emphasize now that the Association’s
approach to the work product of the Sentencing Commission is
based in large part on a comparison with our own Standards and
the extended process of debate, study and constant revision that
has-gone into them. In addition, our comments draw heavily on

the Association’s collective experience as an organization
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representative of judges, defense attorneys, prosecuiors, court
administrators, academicians and others involved in the day-to-
day workings of the criminal justice system.

We appreciate the opportunity to express our views to you.
As an organization both deeply committed to the guideline concept
and concerned with the practical implications of implementation.
of any change in the sentencing system, we are here today in
response to Chairman Wilkins’ February 24, 1988 invitation ﬁo
appear.and’gpmment on the Commission’s Januéry 15,71988 eﬁergency
amendments and proposed'Guideline revisions. We understand that
the Commission also wishes to receive comments on any other_
relatea issues. Accordingly, these comments will address broad
areas of concern that we have with the Guidelines as well as
specific portions of the emergency amendments and proposed
revisions.

While we view the Commission’s work to date as significant
progress towards our shared goal of workable Guidelines, that
goal is far from being achieved. We look forward td working
closely with the Commission in the future to accomplish this

goal.

The ABA and the Sentencing Commission Process.

A word of background about our own policies may be helpful.\
Our Committee was established in 1985 as the Association’s
liaison point with the Sentencing Commission. Since its initial

organization the Committee has engaged in a comprehensive effort
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to evaluate the Guidelines, participate in the Commission’s
process and seek the views of our diverse membership. We have
welcomed the opportunity to work closely with the Commission
since its appoihtment. We have previously presented testimony to

the Commission on specific issues involving organizational

- sanctions (June 10, 1986), sentencing options in addition to

incarceration (July 15, 1986) and the effects on sentencing of
guilty pleas and cooperation (September 23, 1986). It is our
belief that each of these areas deserves further consideration by
the Commission and we urge your attention to our earlier
comments. »

We have been encouraged by the availability of the
Commission and its staff for informal dialogue. I would like to
thank the Commissioneré and staff members who have met with ABA
representatives to discuss a variety of guideline related issues.
I would also like to thank the individuals who have assisted the
ABA in its efforts to educate the practicing bar on the
implementation of the Guidelines. |

We wish to express our strongest possible support for an

open Commission process as you enter the difficult phase of
implementing the Guidelines. While the guideline drafting
process was initially an opeh_and thorough one, the release of
the Commission’s final draft was without benefit of comment or
debate. Similarly, revised commentary was drafted without notice
or opportunity for comment by interested parties other than the

Department of Justice.
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The January 15, 1988 emergency amendments wére circulated to
a limited number of interested parties in advance of their
adoption. The ABA did not receive a draft until December 23rd
and comments were requested by January 5th. Given the
" intervening holidays we were only'ablé to submit a brief letter
on January 5th. I have attached a copy of our letter containing
our comments on the proposed revisions and Chairman Wilkins’
thoughtful response of January 15, 1988. I request that both
letters be made é part of the record of this public heafing.

The emergency guideline authority granted by §21 of the
Sentencing Act of 1987, Pub. L. No. 100-182, is limited to
invalidated Guidelines, new or amended offenses and reasons found
to be "urgent and compelling". . We question the Commissions 3
finding of urgent and compelling need as to many of the reviéions
land believe that a hearing‘such as this combinedrwithfan'
opportunity for written comments should have preceded adoption.
wé urge the Commission in the future to seek the widest possible
comment from the diverse elements of the public and the criminal
justice community interested in the Guidelines and their
efficient implementation. ‘

Our roots with the guideline issue stretch back to the
1970’s. At that time, the ABA was actively engaged in the
legislative efforts to re-codify the Federal criminal laws. A
proposal for a sentencing commission was first incorporated in

that process in 1975 and the Association firmly endorsed it.
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The ABA Standards in fact date back to 1963: Speéific
standards were proposed and adopted for police function, pre-
trial proceedings, criminal trial, fair trial and free press,
prosecution and defense function and of particular significance,
sentencing and review.

Thousands of copies of tentative drafts were distributed to
the bench and bar for comment, and eventually 17 sets of
standards were developed and approved by the.ABA House of
Delegates in 1968, 1970, 1971 and 1972. While adoption was
preceded by an extended process of study and debate, it signaled
theibeginning of an equally lengthy implementation project. A
ten year implementation project was undertaken by the Section of
Criminal Justice, with Association and LEAA funding, to encourage
adoption of the standards in every state and in the Federal
system.

In late 1976, the ABA’s Special Committee on Standards
launched a major project to produce a second edition of the
Standards. Recognizing that almost ten years had passed since
many of the first edition Standards had been approved, and that
all of the Standards could use some revisiting in light of
Supreme Court decisions and other developments, the Special
Comhittee set up drafting task forces and began what was a four-
year project to update'each of the volumes. As with the first
edition, thbusands of copies of the tentative draft were

circulated for comment; revisions were made; and final proposed
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"black letter" standards and commentary were presented to the ABA
House of Delegates for approval in 1978, 1979 and 1980.

The introduction to Chapter 18 dealing with sentencing
alternatives and proceduree begins with the observation that
probably no other area of criminal justice had witnessed as
intense a debate over fundamental assumptions as the sentencing
process:

These and other questions have spawned a number'of

" competing proposals. In this war of models, ideas once
taken as self-evident have been discarded and others,
long-dormant, have re-emerged to a sudden popularity.

This quote could apply equally to an analysis of the
Commission’s process. The radical swings in policy positions and
assumptions contained in its various drafts are reflective of the
long-standing national debate over sentencing policies and
priorities.

The introduction to Chapter 18 goes on to adopt a centrist
approach founded on the experience of the bench and bar and the
long history of scholarly consideration of the issues. The
revised Standards contain several significant changes in their
sentencing provisions. The first was the adoption of a guideline
system.. An important component of this adoption was a
recomnendation that an administrative agency be established with
an oversight capacity to deal with the many complex and technical
problems posed by sentencing guidelines that are inappropriate
for legislative‘determination. The adoption of a guideline
concept was, however, linked to other important considerations.

The first was a clear articulation that the goal of guidelines is



(-

7
not to inhibit the individualization of justice but to enhance it
by providing more information and guidance to the sentencing

judge. The second important change in the guidelihes was the

adoption of a general recommendation of non-incarcerative

sentencing alternatives wherever possible. The guideline
drafting agency was specifically instructed to factor the use of
sentencing alternatives into any table of guideline sentencing
ranges.

The intfoduction noted the increasing attacks on judicial
discfetion in the sentencing process. While it proposed to
somewhat limit that discretion through the implementation of
guidelines and the establishment of a guideline agency it favored
reservation of broad judiéial discretion.

The introduction ended with the statement that:

Where it has not been necessary to change, it has been

considered necessary not to change, since we know too

little today to experiment casually with the liberty of

any citizen, including the offender.

We urge the Commission to adopt a similar attitude. As with
our own standards, the Commission has set out broad principles
for implementation of a guideline system. Sentencing reform of
the scale contemplated by the enablihg legislation is working a
sea change in the law. This dramatic event will not be without
cost. We anticipate that some procedural confusion, initial
missteps and corrections are inevitable, and urge the adoption of
policies to minimize the resulting stress on the entire system.

An open process of review and revision of the Guidelines is a

necessary component of this process.
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In this respect we believe that our own internal processes
are a convenient reference point. The Association has spent
years in studying and working towards the positions reflected in

our Standards. Even these Standards, however, as comprehensive
as they are, come nowhere near the detail contained in the |
sentenqing Guidelines.

The number of guideline sentences is increasing daily.
While only limited information is now available due to the low

volume of sentences and consideration of constitutional

challenges the available pool of information could soon be large
enough to pose significant problems for the Commission in
attempting to gather and interpret it. It is our belief that the -

‘gathering and analysis of data on implementatiohris the most

important task facing the Commission. We urgerthe Commission to

open up the process of data retrieval, coding and consideration

‘to public comment. Future decisions will be premised on

interpretations of the data and confidence in future decisions
will increase if the data base is viewed as reliabie.
f'grqbation.

In the past the ABA has been critical of the Guidelines’
restriction on the availability of probationary sentences. We
urge the Commission to consider ways of expanding the
availability of such sentences. Recent legislative efforts to
expand the definition of Class B felonies may provide a vehicle
for such an expansion. The Guidelines treatment of probation

represents perhaps the most dramatic change from existing
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practice. Under current practice, approximately 50% of all
Federal sentences are probationary or otherwise non-
incarcerative. The Commission in its supplemental report at
pages 60 and 61 and in Tables 2 and 3 pp. 68, 69, recognized thaﬁ
there would be a decline in the incidence of straight probation
and that for some crimes the reduction would be "quite
substantial." Our analysis of the Guidelines indicates that the
decrease in the availability of probation will in fact be
significant.

The dramatic reduction in availability of probation is at
odds with ABA Standards and poses an undue restriction on the
discretion of the sentencing authority. The virtual abolition of
probation for many categories of crimes will in our view also
result in additional pressure on limited confinement resources.
This increase is at odds with the requirements of § 994(g) that
the Commission seek to minimize the likelihood that the Federal
prison population will exceed the capacity of Federal prisons.
| A cornerstone of the provisions of Chapter 18 of the
.Standards of Criminal Justice relating to Sentencing Alternatives
and Procedures is the least restrictive alternative provision
contained in Standard 18-2.2. \’Standard i8-2;3 calls for the |
;availabiiity of nonincarcerative Sentences for virtnally every .
_cfime, )
| Wnen probation is not appropriate, the least restrictive
alternative principle directs the sentencing authority to search

for another solution short of total confinement. Standard 18-
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2.4(a) calls for creativity in the construction of "intermediate
sanctions."

The principle of the least restrictive alternative
recognizes that there are instances in which incarceration is
necessary. Standard 18-2.5(c) provides the sentencing authority
with some examples of factors that legitimize or fail to
legitiﬁize sentences of total confinement; Finally, Standard 18-
3.1(c) recognizes that alternative sanctions must be integrated
into sentencing Guidelines -- both to assure that the least
restrictive alternative principle will be implemented, and to see
that it will be implemented consistently and fairly. The
position of the ABA, as set out in the Standards, is in our view
consistent with the Guidelines legislation.

The Commission appears to believe that 28 U.S.C. § 994(b)
(as amended) prohibits the use of probation for offenses for
which a guideline sentence would otherwise.exceed six monthst
There is no such limitation in the enabling legislation. The
second sentence of § 944(b) merely serves to limit the breadth of
the range of sentences to imprisonment. It does not purport to
limit the availability of probation as an alternative to a
sentence of any length. Section 994(a)(1) s?ecifically
distinguishes between "the determination whether to impose a
sentence to probation, a fine or term of imprisonment"
(subsection (A)) and "the determination as to the appropriate
amount of the fine or the appropriate length of a term of

probation or a term of imprisonment" (subsection (B)). The
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§ 994(b) 25% limitation applies only to the latter determination.
Further, 18 U.S.C. § 3551(b) explicitly provides that "an
individual found guilty of an offense shall be sentenced . . . to
(1) a term of probation . . . or (3) a term of imprisonment." |
And 18 U.S.C. § 3561 provides.that "a defendant who has been
found guilty of an offense may be'sentenced_to a term of
probation unless (1) the offense is a Class A or Class B felony;
(2) the offense is an offense for which probation has been
expressly precluded; or (3) the defendant is sentenced at the
same time to a term of imprisonment for the same or a different
offense." Class A and B felonies are defined generally in 18
U.S.C. § 3359 as offenses for which the maximum authorized term
of imprisonment is life or twenty years or more, respectively.
Consequently, the Congress clearly intended to bar probation as
an alternative for crimes punishable by imprisonment for twenty
years or more -- not for crimes punishable by imprisonment for
more than six months.

This interpretation is supported by the legislative history
that accompanied the Comprehensive Crime Control Act of 1984.
Senate Report No. 98-225 states, at page 88, ". . . 18 U.S.C. §
-3561-authorized the imposition of a sentence to a term of
probation in all cases, unless the case involves a Class A or B
felony or an offense for which probation has been expressly
precluded, or the defendant is sentenced at the same time to a
term of imprisonment for the same or a different offense."

(emphasis added). ". . . 18 U.S.C. § 3561, unlike current law,
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states that probation is a type of sentence rather than a
suspension of the imposition or execution of a sentence." The
Commission failed to recognize probation as a distinct_and
separate sentence that is independent of sentenceé of
imprisonment to which are applicable the 25% limitation of 28
U.S.C. § 994(b).

In explaining § 3562, the Senate Report noted, "The effect
of these cthiderations is to require the court to focus
carefully upon the needs of the defendants and the needs of
society." (at page 91). "This is not meant to imply that the
‘Committee considers a sentence of imprisonment to be the only
form of sentence that may effectively carry deterrent or punitive
weight. It méy very often be that release on probation under
conditions designed to fit the particular situation will
adequately satisfy any appropriate deterrent or punitive
purpoﬁe."

Finally, § 994(j) of the Commission’s enabling legislation
required it to "insure that the Guidelines reflect the general
appropriateness of imposing a sentence other than imprisonment in
cases in which the defendant is a first offender who has not been
convicted of a crime of violence or an otherwise serious
offense." Section 994(g) requires the Commission to "minimize
the likelihood that the Federal prison population will exceed the
éapacity of the Federal prisons." | |

The Commission’s unprecedented restriction of the

aVailability of probation directly conflicts with these statdtdry
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mandates. We can peréeive no statutory reason, therefore, why a
sentence of probation should not be an available alternative well
beyond the limit currently imposed by the Guidelines.

The'ieseéréh on sentencing shows that judges use different
factoré in reaching the "in/out" and "length of sentence”
deci;ions( In general terms, the "in/out" (indarceration versus
probation) decision correlates most strongly with offender
characteristics, such as prior record and family and community
ties. The "length of sentence" decision tends to reflect more
strongly the specific elements of the current crime, e.gq., weapon
use and resultant harm. Research thus suggests that sentences to
probationvshould not be merely a part of the same analytic
continuum established to determine the length of sentences to
imprisonment.

Section (a)(2)(D) of 18 U.S.C. § 3553 reinforces this
reasoning. It réquires the court to consider "the need for the
sentence imposed" to accomplish four objectives, the last of
which is "to provide the defendant with needed educational or
vocational training, medical care, or other correctional
treatment in the most effective manner." The Commission’s
limitation of probation effectively reads out of the statute this
direction by the Congress that the judge take account of the
offender’s rehabilitation needs.

Further, 18 U.S.C. § 3553, which specifies the "factors to
be considered in imposing a sentence," requires the court to

consider "the kinds of sentences available.” 18 U.S.C. §
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3553(a)(3). This specific statutory language was added by
Congress to require‘consideration of all sentencing possibilities
to insure "the availability of a full range of sentencing options
from which to select the mostlappropriate sentence in a
particular case." Senate Report No. 98-225, at page 3222.

Organizational Sanctions.

On June 10, 1986 a member of our committee, William M.
Brodsky presented testimony to the Commission concerning
organizational sanctions. It is>our understanding that the
Commission is now in the process of examining the appropriateness
of refining the guidelines’ treatment of this issue. I wéuld
like to briefly summarize our earlier position, which we still
maintain, and urge the Commission to consider our earlier
testimony in its entirety.

We view the question of organizatiohal sanctions as one of
the more difficult issues facing the Commission. The lack of any
major developments in this area in the past creates an
opportunity for the Commission to consider novel approaches to
the difficult issues posed by the need to punish and deter
criminal acts by corporations and other organizations.

Our position is based upon ABA Standard 18-2.8 and its
commentary. Our standards(are premised on the assumption that
theiévailébility of sentencing alternatives is the crucial aspect> 
in the area of organizational sanctions. The sentencing

alternatives described within ABA Standard 18-2.8 include:

restitution, special fine schedules, disqualification from
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office, notice of cbnviction and continuing judicial.oversight.
Our standards recommend that the full panoply of alternatives
listed above be part of the sentencing tribunal’s approach to
organizational and corporate criminality.
' Relevant Conduct.

In my letter to Chairman Wilkins of January 5, 1988.1
expressed the Association'é belief that the releﬁant conduct
provisions of § 1B1.3 warranted further clarification and
reconsideration by the Commission. Chairman Wilkins’ response of
Januarytls, 1988 indicated that the Commission had in fact voted
in its January 5th meeting to revise § 1Bl1l.3. Our review of the
revisions to § 1Bl1.3 indicates that further consideration of this
matfer is justified.

Prior to the proposed revisions the Associatioh's experience
in conducting Continuing Legal Education programs was that no
other section of the guidelines created as much confusion as the
relevant conduct provisions. Much of the discussion at these
seminars focused on issues that were part of the Commission’s
earlier consideration of "real offense" sentencing. Without re-
opening that debate we believe that it is important for the -
Commission to clarify with more precision the extent to thcﬂk
‘uncharged conduct can servé both as the basis for determining an
offense‘level and fixing a place within the offense range for sﬁ’
appropriate sentence. The revision of § 3Bl.1(a)(l) and (2) and
§ 1Bl.4 permit the consideration of a potentially broad range of

criminal conduct at sentencing. This broad consideration is
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permitted while the judge’s discretion to consider most
previously relevant offender characteristics is curtailed.

The Guidelines treat only a few offender characteristics as
normal determinants of sentences. Section 4Al.1 and .2. They
treat others as poésible bases for departures from fhe
Guidelines, but not as black-letter criteria forrsentences. s
4A1.3. 'They expressly forbid consideration of still otherf
offender cha#acteristics. § SH1.3. They implicitly forbid
,;eliancé on still others, by illustrating grounds for departure
so narrowly as to create the negative implicatioﬁ'that othe;
‘kinds of'offender characteristics would not justify departures. .
§ 4A1.3. : Finally, even where the Guidelines do covér
cﬁaracteristics of the offender as well as the offense,;they give
inédequate weight to the offender'characteristics.;7Coméare s
2J1.3 and the Sentencing Table (base offense level for
subornation of perjury is 20, for at least 33-41 months in
prison, if the offender suborned the perjury by causing or
~ threatening physical injury to a person or property, and
otherwise is 12, for at least 10;16 months in prison) with §§
4A1.1 and .2 and the Sentencing Téble (a sentence for subornation
of perjury is not increased at all for the fact that the offender
previously had been convicted and had received a sentence of
probation for an earlier subornation of perjury).

The Guidelines’ curtailment and undervaluation of offender
characteristics are a radical departure from the past federal

practice. Congress gave no indication that it intended to
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curtail reliance on offender characteristics. On thé contrary,
some provisions of the 1984 legislation appear based on the view
that the broadest variety of offender characteristics were to
remain relevant under the Guidelines. 18 U.S.C. §§ 3551(a) and
3553 (a)(2) (". . . a defendant who has been found guilty
shall be sentenced . . . so as to achieve the purposes . . . of
just punishment, deterrence, protection of the public and
correctional treatment of the offender."); Féd.R.Crim.P.
32(c)(2)(A) (as amended ih 1984) ("The Report of the presentence
investigation shall contain . . . information about the history
and characteristics of the defendant, including his prior
criminal record, if any, his financial condition, and any
circumstances affecting his behavior that may be helpful in
imposing sentencing or in the correctional treatment of the
defendaﬁt A

While revised § 1Bl1.4 provides that a court may consider
"without limitation, any information concerning the background,
character and conduct of the defendant," the commentary makes it
clear that certain factors contained in Chapter 5, Part H, should
not be considered for any purpose.

We are also concerned that the expansive definition of these
two sections will alter the current concept of the meaning of a
guilty plea. It creates the risk that anyone who enters a plea
of guilty to a specified offense may find that at a sentencing
hearing, with diminished due process rights and a reduced

standard of proof, the defendant will find that non-charged
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conduct significantly aggravates the sentence. For this reason,
we would prefer that the Guidelines be construed on the basis the
offense of,conviction, allowing the judge to take into account
all aggravating and mitigating characteristics of the offense and
‘the offender that would'justify the deviation from the Guideline
sentence. This is the course recommended in the commentary to
ABA Standard 18-3.1:

There is encroachment upon the concept, if not yet the case
law, of due process when an offender convicted for one
offense is sentenced under the guidelines for another, more
serious offense.  Thus, in cases where the offense of
conviction is significantly below the actual offense
behavior as indicated in the sentencing record, it may well
be preferable for the court to consider this disparity as an
aggravating factor. Thus, the court would be more able to
impose a sentence in excess of the guideline level. As hazy
as the distinction may seem between the recommended use of
the "real offense" as an aggravating factor and its
disfavored use as the operative guideline indicator, the
defendant will be marginally more protected in the former
case by the higher burden that exists to justify a sentence
outside the guidelines. More important, a practice is not
institutionalized that risks infringing the appearance of
justice and downgrading the operative significance of the
trial stage by pushing back the resolution of material
factual issues to the sentencing stage.

In accordance with the above Standard we believe that a
sentencing judge should be permitted to consider other relevant
~conduct as such an aggravating or mitigating factor where its
consideration can be justified by the facts of the case. The
distinction between such consideration and mahdatory inclusion as
required by § 181;3 is more than a semantic subtlety.

We additionally have more particularized concern with
portions of amended § 1Bl1.3. While subsection (a)(l) requires a

particularized finding that the defendant would be otherwise
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responsible for an act that occurred during the commission of the
offense of conviction, in preparation for it or in the course of
attempting to avoid it, subsection (2) aggregates all mohetary
and drug offenses under the much broader relational requirements
of § 3D1.2(b).

The result will be disparate treatment.vlFinahcial and drug
offenses will be subject to this lower standard while all other
effenses will be required te meet the closer relational test of -

. subsection (1). We suggest that a uniform standard be applied to
all offenees.

The Association also believes that additional clarity is
requifed in § 1B1.3. For example the prefatery language
indicates that relevant conduct is applicabie to deﬁermining "the
applicable guideline range." While this language would seem to
imply that relevant conduct is only used in computing the place
in the range rather than in selecting the offense level, the
speeific language of subsection (af makes it clear that the
Commission intended the consideration of relevant conduct in
setting the base offense level. Similarly, the specific language
in § 1B1.4 for determining place in the range provides a broader
standard for this determination than selection of the offense
level. The prior Guideline commentaries referenced to Rule
404(b) Federal Rules of Evidence and Rule 8(a) Federal Rules of
Criminal Procedure provided some clarity for the expansive

definitions of relevant conduct contained in the former section.

The new section uses equally expansive language but provides no
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estabiished standards for determining their meaning. The broad
reference to conduct "for which the defendant is otherwise
acc0untable47d6és not assume precise enough definiﬁional clarity
-indappliéation notes (1).

official Victim.

The amended commentary to § 3Al.2 deletes the phrase that
"an organization, agency or the government itself" may.not be a
"victim." In its place the commentary now says that the
Guideline "does hot apply Qhén the Qg;x victim is an
organization, agency or the government." (Emphasis added). This
change-gives rise to a possible interpretation that an
organization, agency or the government may be a victim for
purposes of § 3Ai.2 as long as it is not the only victim. 1In
‘other words if there is an individual victim then the commentary
could be interpreted as allowing the government itself to be
considered as an official victim. Chairman Wilkins’ letter of
January 15, 1988 responding to the concern expressed in the ABA’'s
letter of January 5, 1988 on this subject stated that "An
organiiation, égency, or the government may never be an ‘official
victim’ within the meaning of this section."_ We suggest that
eliminationvof the word "only" would remove any potential
"ambiguity.

Acceptance of Responsibility.

The amendment to §k3E1.1 provides -that the two level
downward adjustment for acceptance of responsibility will only be

applicable where the defendant clearly demonstrates a recognition
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and affirmative acceptance of his responsibility for his
"criminal conduct." The chénge to this criminal conduct standard
from the prior "offense of conviction" standard, is in our view a
significant one. The prior standard of offense of conviction
provided a clear standard for the court in assessing the scope of
the responsibility that had to be accepted. The court was left
with broad discretion to determine whether or not the defendant
‘had clear}y demonétrated a recognition and affirmative acceptance
of his responsibility. Accordingly, the court wés'given wide |
latitude to determine if a defendant was genuinely contrite but
not required to determine if there were elements beyond the
offense of convictionkfor which the defendant must demonstrate
this degree of remorse.

Under the amendment the court will be required fo ascertain
the nature of criminal conduct beyond the offense.of conviction.
'We anticipate that situations will frequently arise where an
individual will accept responsibility for his offense of
conviction in a plea bargain but will dispute other portions of
allegations against him. Such disputes, even as to minor
allegations, will preclude the downward adjustment associated
with acceptance of responsibility if the court determines that
these minor elements were part of his "briminal conduct."

We believe that our Criminal Justice Standards provide
guidance in this difficult aréa. Criminal Justice Standard 14-
1.8 begihs, by making the same judgment that the Guidelines do;

that the mere entry of a guilty plea should not in and of itself
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be considered as a mitigating factor in imposiné sentence.
Rather the standards suggest a concession if the defendant "is
genuinely contrite and has shown a willingness to assume
responsibility for his or her conduct."

An earlier version of the standards had identified a
defendant who "has acknowledged his guilt" as one deserving
charge or sentence concessions. This exception was tightened in
the final version so that it reached only genuine contrition.
Similarly, a concession is allowed for offenders who afe
genuinely considerate of the victims. See pages 14.41-42.

The commentary to the standards providee "that the trial
court interrogate the defendant carefuily in order to determine
whether the defendant’s guilty plea truly reflects repentance

." Page 14.46. Similarly, "this standard requires the court to
judge whether the defendant's'piea is motivated be genuine
concern for the victims." Page 14.48.

We suggest that the Commission shift its emphasis from
judicial determinations of the scope of criminal conduct and
fecds rather on the genuineness of the defendant’s repentance.
The thrust of a court’s iﬁquiry should.be to determine the
sincerity of the acceptance of responsibility rather than to have
to plumb the outer limits of its scope.

Criminal Livelihood.

The ABA suggests that the Commission consider modifica;ion
of the Guideline and application notes to § 4Bl.3 dealing with

criminal livelihood. As currently worded ahy defendant who
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commits an offense "as part of a pattern of criminal conduct from
which he derived a substantial portion of his income" must be
sentenced to no less than 12 to 18 months with no eligibility for
probation. The pattern of criminal conduct is defined broadly as
criminal acts occurring over a substantial period of time. The
acts need not be closely related to each other but méy involve a
single course of conduct or ihdependent offenses.

The Association views the current wording of the section as
being inconsistent with our Criminal Justice Standards in that it
invites disparate treatment based upon the economic status of
defendants. While the Guideline application notes specifies that
it is not intended to apply to minor or petty offenses, it makes
no concessions for levels of income. Accordingly, moderate or
low levels of income could be determinant. For example, if a
college student who earns a limited amount of money was convicted
of several offenses over a period of time a finding of criminal
livelihobd would be possible. Similarly, a welfare mother who
engaged in two or more acts of fraud might meet the substantial
portion of income test.

Iﬁ contrast a middle-class individual or a person of more
substantial means could engage in the same criminal acts but due
to the level of affluence the total proéeeds would not provide a
"substantial portion of income" thus permitting this individual
to escape the substantial enhancements of § 4Bl.3.

The mandate of 28 U.S.C. § 994(i)(2) must be read in the

context of the other specified conduct for which Congress
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mandated a substantial sentence of imprisonment. The other
categories - multiple felony convictions, donspiracies to engage
in patterns.of racketeering activity and commission of crimes of
violence while on release as well as the significant drug
offenses of subsection 5 - are on their face significantly more
serious than the examples cited above. We urge the Commission to
re-draft this Guideline to limit it to derivation of substantial
portions of income from a pattern of criminal conduct which
raises to the level of severity of the other subsections of §
994(1).

We also urge the Commission to consider more carefully the
language "pattern of criminal conduct." Tﬁe similar language
"pattern of racketeering activity" contained in the RICO statute,
18 U.S.C. § 1961, has caused considerable confusion as courts
have attempted to interpret the word pattern. The Commission
should avoid this pitfall'by defining precisel the relational
nature of the offenses that would give rise to a>pattern.

Continuing Criminal Enterprise.

The Commission proposes amendments to Guideiine 2D1.5
dealing with convictions under 21 U.S.C. § 848. Standard 18-2.2
sets forth the keystone principle that should guide every aspect
of sentencing decision/making - the "least restrictive
alternative."

The sentence imposed in each case should call for the

minimum sanction that is consistent with the protection of
the public and the gravity of the crime.
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This Standard is mirrored in 18 U.S.C. § 3553(a) which
requires that a court impose a sentence "sufficient, but not

greater than necessary. . . ."

Consistent with these principles we oppose an increase in

the base offense level for CCE offenses. The proposed increase

in the base offense level from 32 to 35, 36 or 37 in lieu of or

in addition to other enhancing factors should be rejected.
Raising the base offense level would eradicate the ten year
mandatory minimum establishedlby Congress. All CCE Aefendants,
unless there were some downward adjustment or departure, would be
sentenced to imprisonment greater than the ten year mandatory
minimum. |

While past practice might indicate that the average
punishment for CCE offenders is greater than the ten year
mandatory minimum there are a number of CCE offenders who have
been sentenced to the ten year term. Moreover, there are CCE
offenders who are appropriately punished by a ten year term given
the potential breadth of offenses chargeable under the statute.
This statutory breadth gives rise to the problem facing the
Commission since the scbpe of offénders and conduct punishable by
the statute moves from relatively small criminal enterprises to
thé largest and most sophisticated known to law enforcement.

'We suggest that this problem be dealt with by identifying
specific factors which will allow a meaningful distinction to be

made between the large group of CCE offenders guilty of truly
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serious offenses and those who make out the bare statutory
minimum.

While we favor considerétion of offense and offender
characteristics as enhancements we urge the Commission to
consider further the enhancements listed in its proposed
amendment. The proposal to provide an increase of one or two
offense levels for an individual who caused injﬁry to any person
or used or sanctioned the use of violence may be an appropriate
consideration. While the standard of use of violence is clear
the concept of sahctioning within the context of CCE criminal
enterprise may be a difficult one to apply. For example, would
an individual who knew of the use of violence but did not object
to it have "sanctioned" the violence? Similarly degrees of
violence could not be adequately differentiated with in a one or
two level adjustment. For example, an individual who personally
committed violent acts of assault or murder in furtherance of a
CCE will be dealt with under almost the same standard as an
individual who condoned relativeiy minor acts of violence. A
preferable approach might be to limit the Guideline to
enhancements where an individual caused physical injury to.any
person in the course of the offense. Guideline commentary could
define caused as encompassing exercise of management or
supervisory authority as contemplated by the CCE statute.

While we agree that the size of the enterprise and the
- defendant’s role in the operation are relevant enhancement

factors we urge the Commission not to apply a mechanical test.
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For example, consideration of the number of individuals
organized, supervised or managed may not always provide an
accurate distinction. A captain of a boat might supervise a
large number of individuals yet occupy a less blameworthy and
responsible position than an individual who supervises a
relatively small number of distributors for the illegal product.
A preferable approach might be to set forth a multi-factor test
including the overall size and scope of thé operation, the
defendants position within it, the nuﬁber of individuals involved
and the length of time that the defendant has occupied a |
supervisory role and permit a upward enhancement of one to
several levels depending on the overall weight of these factors.

Conclusion

We appreciate the opportunity to share these comments with
~you and look forward to working with the Commission in the

future. I will be pleased to answer any questions you may have.
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In my capacity as chairperson of the American Bar
Association’s, Criminal Justice Section, Committee on the U.S.
Sentencing Commission, I would like to submit the following
comments on the Commission’s proposed amendments to the
Sentencing Guidelines manual of October, 1987.
Association appreciates the opportunity to comment on the
proposed guideline revisions, it is our belief that the manner of
their adoption raises significant issues about the Commission’s

processes.

While the

As you are aware the Association, through our Committee, has
participated extensively in the public processes associated with
the adoption of the Commission’s Sentencing Guidelines. 1In
addition we have actively participated in Congressional hearings
and other public forums which have addressed the issues raised by

the Sentencing Guidelines.

In our most recent testimony before

the United States Senate, Committee on the Judiciary, we
expressed our concern that the Commission’s process during the
critical initial implementation phase should be a full, open and

public one.

The proposed guideline amendments were not made

available to. the American Bar Association until December 23,

1987.

has been a difficult task.

Given the holiday week, our preparation of our comments
It is our understanding that there

has been no public announcement or general distribution of the
proposed amendments for public comment.

The following comments are no substitute for open public

consideration of modifications to the guidelines.

Regardless of

the technical or minor nature of any guideline changes we urge
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the Commission to adopt a policy of submitting any proposed
changes for public comment. Any comment period should build-in a
sufficient amount of time for the Commission to consider the
comments and if appropriate, make changes in proposed guideline
revisions. Additionally we urge the Commission to consider the
feasibility of conducting hearings on any future proposed
guideline revisions.

The emergency guideline promulgation authority established
by § 21 of the Sentencing Act of 1987, Public Law 100-182,
requires a finding that a change to the guidelines is "urgent and
compelling."” There is no indication on the face of the
Sentencing Act of 1987 if such authority in any way curtails the
requirements of 28 U.S.C. § 994(x) relating to publication in the
Federal Register and public hearing procedures. 1In the event
that the Commission interprets its emergency authority as not
requiring compliance with these procedures, we urge the
- Commission as a matter of policy to adopt procedures for public
comment and hearing applicable to the exercise of its emergency
guideline promulgation authority.

The proposed amendments to the Sentencing Guidelines
contained in draft Appendix C appear to be largely technical or
corrective in nature. We have not had an opportunity to fully
analyze all of the proposed amendments, but we find the majority
to be without objection. The Association would, however, like to
comment upon the following specific amendments.

1. Section 2Bl.2. Receiving Stolen Property - Unlike the
bulk of the proposes amendments which appear to be technical or
clerical in nature the proposed transposition of the two
subsections will have the effect of substantially increasing the
otential sentences under this guideline.

2. Section 2Dl.1. Unlawful Manufacturing, Importing,
Exporting or Trafficking (Including Possession with Intent to
Commit these Offenses) - The proposed amendment to commentary
paragraph 11 invites consideration of guantities of drugs not
specified in the count of conviction and references section
1Bl1.3(a)(2) dealing with relevant conduct. This subsection in
turn permits consideration of conduct and circumstance relevant
to the offense of conviction only to the extent they are relevant
to the defendant’s state of mind or motive in committing the
offense of conviction. The Association believes that without
further guidance authority to consider uncharged offenses as
relevant only to the narrow determination of state of mind or
motive warrants further clarification by the Commission. 1In
general the Association believes that the relevant conduct
provisions of § 1Bl1.3 warrant further clarification and
reconsideration by the Commission.
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3. Section 3Al.2. Official Victims - The proposed
deletion of the term "directly victimized" in the commentary
notes may lead to uncertainty over the appropriateness of
considering indirect victimization or injury. Additionally the
change in the second sentence creates the potential that the
court will consider the victimization of an organization, agency
or the government itself as an enhancing factor in the event that
there is some other specified victim in addition to these
organizational victims. :

4. Section 3El.1. Acceptance of Responsibility. The
proposed amendment of the acceptance of responsibility standard
contained in subparagraph a, to require acceptance of
responsibility beyond the offense of conviction to "criminal
conduct" introduces unnecessary ambiguity into this important
provision of the guidelines. Limiting the acceptance of :
responsibility standard to offense of conviction provides clarity
to the sentencing court in making this difficult determination.
The proposed amendment would require the court to first ascertain
the nature of criminal conduct beyond the offense of conviction.
The Association anticipates that situations will frequently arise
where an individual will accept responsibility for his offense of
conviction in a plea bargain situation but will dispute other
portions of allegations against him. Such disputes, even as to:
minor allegations, will preclude the downward adjustment
associated with acceptance of responsibility.

The Association appreciates the opportunity to submit these
comments to you. We are hopeful that they will be of assistance

to the Commission.
Y%i/

Samuel J. Buffone

Chairperson

American Bar Association

Section of Criminal Justice

Committee on United States
Sentencing Commission

SJB/ro

cc: John Steer
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Dear Sam:.

Thank you for your letter of January 5, 1988, commenting on
the emergency amendments to the Sentencing Guidelines.
Immediately upon receipt, your letter was circulated to all
Commissioners for their information and review. We appreciate
the American Bar Association's continued interest in, and
contribution to, the work of the Sentencing Commission.
Throughout the process leading to the adoption of these very
limited amendments, the Commission has remained responsive to
public input.

Although the guidelines submitted to Congress last spring
were generally workable, they contained a number of clerical
errors, and several key provisions did not unambiguously convey
the Commission's intent. Initially, it was not within the
Commission's authority to promulgate emergency guideline
amendments. Consistent with its authority to clarify the
commentary accompanying the Guidelines, however, the Commission
issued revised and reorganized commentary in the form of its

October, 1987 Guidelines Manual.

On November 20, 1987, the Commission published the entire
Guidelines Manual in the Federal Register. The Commission
specifically invited public comment on the revised commentary and
solicited other suggestions for improving the guidelines and
policy statements. Additionally, the guidelines training
process, and continued review by the Commission and its staff,
revealed areas in which corrective or clarifying changes might
preclude unnecessary application errors and potential litigation.

Subsequently, the Sentencing Act of 1987 granted the
Commission emergency guideline promulgation authority (Pub. L.
No. 100-182, §21). At its December 16 meeting, the Commission
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utilized its emergency authority to adopt formally the revised
commentary and to adopt a small number of technical, clarifying
and conforming amendments to the Guidelines. Several additional
amendments were adopted by the Commission at its January 5
meeting. (These amendments were obviously not included in the
material sent to you on December 23. I enclose a complete set of
amendments herewith.) These amendments incorporate no new policy
judgments by the Commission. The amendments are merely intended
to correct clerical errors and to illuminate the Commission's
intent, where necessary.

The Commission enacted these clarifying amendments promptly
in order to avoid guideline application errors which might result
in substantial injustice and needless litigation. The
legislative history of Public Law 100-182 supports the
Commission's decision to exercise its authority in this manner.
In addition, the Commission concluded it was appropriate to use
this opportunity to incorporate several important statutory
changes embodied in recent legislation. See, e.g., §5D3.2
(maximum term of supervised release); §5E4.2 (maximum fines).

It is the Commission's understanding that the advance
notice, comment and hearing provisions of the Administrative
Procedure Act do not apply to the issuance of emergency
guidelines under section 21 of the Sentencing Act of 1987. The
lengthy periods of deliberation required by the A.P.A. are
entirely inconsistent with the technical nature of these
amendments and the need for their prompt adoption. In any event,
the A.P.A. itself contemplates the promulgation of regulations
without advance notice and comment when advance notice is
"impracticable, unnecessary or contrary to the public interest."
5 U.S.C. § 553(b)(3)(B).

The Commission intends to expose these amendments to
thorough public scrutiny before they are proposed as permanent
changes. Accordingly, they will be published in the Federal
Register of January 15, and, although not required under the
1987 Sentencing Act, they will be forwarded to Congress. The
Commission has tentatively scheduled a public hearing for
March 21 and 22, at which all interested parties will have an
opportunity to comment on both these emergency amendments and
other proposals for improving the Sentencing Guidelines. 1If, as
the Commission anticipates, the emergency guidelines serve a
salutary purpose, they will then be formally submitted to
Congress along with any other proposed amendments by May 1, 1988,
pursuant to 28 U.S.C. § 994(p).

It is also important to note that there were several
proposed amendments the Commission did not adopt at its
December 16 and January 5 meetings because, in our judgment, they
represented a shift in policy and therefore could not be fairly
characterized as clarifying amendments. Such amendments will be
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considered in the coming months under the more deliberative
procedures embodied in the Sentencing Reform Act of 1984.

I am pleased that you conclude that the amendments "appear
to be largely technical or corrective in nature." That is the
Commission's view as well. Let me now respond to your specific
comments about the emergency guidelines.

1. §2Bl1.2 (Receiving Stolen Property). You suggest that
the transposition of §2Bl1.2(b)(2) and §2Bl.2(b) (3) increases the
length of sentences under this section of the Guidelines. While
that may be a result of the amendment, it was not the reason for
the amendment's adoption. The amendment merely corrects a
clerical error in the April 13 version of the Guidelines. The
Commission always intended §2Bl.2 to parallel §2B1.1, under which
the theft of a firearm, destructive device or controlled
substance serves to increase the offense level to at least level
seven before factors such as the degree of planning are
considered. Evidence of the Commission's intent appears in the
October commentary to §2Bl1.2, note (3), which directs a court to
consider §2Bl1.2(b)(3) before §2B1.2(b) (2). The fact that the new
amendment may adversely affect a defendant is no reason to.
refrain from correcting a clerical error.

2. Section 2D1.1 (Unlawful Manufacturing, Importing,
Exporting or Trafficking of Controlled Substances). You do not
appear to criticize the substance of amended Application Note 11.
Rather, you correctly point out that the new reference to §1B1l.3
in Application Note 11 makes it even more important that the
meaning of §1B1.3 (Relevant Conduct) be clarified.

The Commission has long recognized that a clear under-
standing of relevant conduct is essential to the proper
application of the Guidelines. Training programs demonstrated
that the April 13 version of relevant conduct caused considerable
confusion. For this reason, the Commission voted to revise
§§1Bl.3 and 1Bl.4 at its January 5 meeting. The revision is
included in the enclosed set of amendments.

Relevant conduct is such an important element of the
guidelines that the Commission concluded that its clarification
was "urgent and compelling" within the meaning of the Sentencing
Act of 1987. Here again, the emergency amendment does not
represent any new policy judgment, only a clearer articulation of
what the Commission always intended and what it has explicitly
stated elsewhere in the Guidelines. 'The meaning of Application
Note 11 to §2D1.1 should be more apparent now that §1Bl1.3 has
been reformulated. :

We are aware that relevant conduct remains a difficult and
controversial concept. The Commission continues to seek input in
this area from interested parties.



3. 4§3A1.2 (Oofficial Victims). An organization, agency, or
the government may never be an "official victim" within the
meaning of this section. The Commission has attempted to state
this policy plainly. The section has been amended to enhance its
clarity. If the amendment has not fully accomplished this
purpose, the Commission welcomes public comment which may assist
us to achieve clarity. '

Your letter expressed concern that the revised commentary
invites a court to consider "indirect victimization." If your
use of the phrase "indirect victimization" refers to a
defendant's unintended victimization of a law enforcement
official, I would refer you to §3A1.2 itself, which precludes the
enhanced penalty unless "the crime was motivated by {the
victim's] status." 1If by "indirect victimization" you mean
secondary victimization, i.e., a bank robber injures both the
bank teller and the uniformed police officer pursuing the
defendant from the bank, the Commission intends to permit an
enhancement when that aggravating circumstance is present.

4. §3E1.1 (Acceptance of Responsibility). This amendment
merely clarifies what has always been the Commission's view of
Acceptance of Responsibility. As you know, the Guidelines do not
award the defendant an automatic sentence reduction because he
pPleads guilty. Rather, a defendant must demonstrate sincere
remorse before he is entitled to a reduction under this section.
Use of the phrase "offense of conviction" in the April 13
Guidelines inadvertently suggested that a defendant might qualify
for the sentence reduction by a grudging, rehearsed admission
that he engaged in conduct constituting the elements of the
offense of conviction. Such a hollow expression of contrition
should not entitle the defendant to the sentence reduction.
Substitution of the phrase "his criminal conduct" for "the
offense of conviction" authorizes a court to undertake a broader
evaluation of the sincerity of a defendant's remorse.

We certainly do not intend or expect that §3E1.1 will
preclude a downward adjustment for a defendant who disputes any
part of the Government's allegations against him. 1In spite of
such disputes, a court may well find that a defendant has
"clearly demonstrate[d] a recognition and affirmative acceptance
of personal responsibility for his criminal conduct." §3El.1(a).
The sentencing judge is uniquely qualified to make this
determination. See, §3E1.1, Application Note 5.

The Commission stands by the amendments it has recently
adopted and the process by which they were adopted. Without the
immediate promulgation of these clarifying amendments, there was
a significant possibility that key provisions in the Guidelines
would be misinterpreted and inappropriate sentences would be
imposed as a result.




On April 13, the Commission referred to its initial
guidelines as "the first step in an evolutionary process."
Sentencing Guidelines at page 1.4. The emergency amendments are
yet another step; the evolutionary process continues. We welcome
the continued participation of the American Bar Association in
the ongoing effort to create a more honest, equitable and
effective sentencing systenm.

With kindest regards,

Sincerely,

.\<Z; . ZZ/ R
William W. Wilkins, Jr.
Chaifman

Enclosure
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FPOA Prepared Statement, 22 March 1988
page 1

Mr. Chairman and Commissioners, | am Tommaso D. Rendino,

: President of the Federal Probation Officers Association and

currently serving as United States Probation Officer in the
District of ¥Yermont, stationed at Burlington, along with liaison
duties to local, provincial and federal agencies in the Province of
Quebec, Canada. |

Upon my election in January 1987, the main priority of the
FPOA, for the foreseeable future, became cooperation wiih and
assistance to the Sentencing Commission and | took the unusual
step of establishing an ad hoc Committee of the Whole, consisting
of the entire FPOA Board, as well as its newsletter editof, for

the purpose of closely monitoring and analyzing the Commission’s

- work.

- The FPOA has regularly offered, and will continue of offer, its
considered opinions on the Commission’s work and we are very
grateful for the “open door™ policy which you, as chairperson,
have maintained along with the constant encouragement for input
from the field.

in fact, of all the agencies with which the FPOA interacts, the
Sentencing Commission has remained, to the practitioners in the

field, the most accessible, most cooperative,’mosi interested in

~improving its work via “field testing™ and most responsive body

‘with which we have had the pleasure of working.

The FPOA compliments the Sentencing Commission on the
computer soft-ware program already developed —- it really helps

during this “break-in~ phase -- but, quickly urges continued
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development of even better programs for dissemination to the

field. As part of the Commission’s efforts, all districts received

- the same computer components, which marked a 'mgjﬂ

improvement in automation for the field where we have sadly
been lacking in such assistance.

We are very early into guideline sentencing but one trend that
seems to be developing may be of interest to the Commission.
It's exact import to us is indistinct dt this point but seems to go
along with sdme of our earlier obsérvation, viz., the’role of the
United States Probation Officer is chﬂnging and probably radically
so. At any rate, we are seeing an increasing reluctance on the
part of defense a{tornegs to allow defendants to talk with the
probation officer {(or the Pretrial Services Officer, for that
matter), the assumption being that the only result possible is an
increase in the guideline punishment.

The FPOA -- again, in these very early stages -- is concerned
about the provisions of Guideline S5E4.2.(i) that™._subject to the
provisinns‘uf subsection (f) herein, the court shall impose an
additional fine amount that is at least sufficient to pay the costs
to the government of any imprisonment, proba‘tion, or supervised
release ordered.” Given the other fine, forefeiture and
restitution options available to the sentencing court, wé are not
so sure that (i) is really necessarg.' |

The FPOA is troubled that, absent additional resources (i.e.

increased automation plus additional staff), the extra time

- required for guideline sentencing will hamper' the proper

supervision of those individuals released to the community via

probation, parole or supervised release thereby perpetuating a
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false  promise, most notably te the public at large.  We

~immediately realize that such is not the Commission’s intent;

" however, it may occur anyway. The Commission is therefore, in

bur'view, at least partially responsible for assisting in our

efforts to ward off such a negative result.

We agree with the Commission’s proposal to adopt permanently
the temporary amendments which became effective on January 15,
1988 under the Commission’s “emergency amendments”™ authority
{PL. 100-182) and we see merit in the CommiSsion's proposed
amendments to Guidelines 2A2.4, 2A5.3 and 2A6.2. |

As candidly as we can ‘p}ut it, the FPDA‘helieves, very strongly,
that field probation personnel are grossly undercompensated for
all of the}new responsibilities placed on them in recent years,
the new duties brought about by guideline sentencing not the
least of these. We ask that the tommissidn be sensitive to this
situatidn 'and support us in our efforts to rectify it.

Once again the FPOA is happily constrained to applaud the
Commission for its conscientious work and to thank you for

allowing us to share some of our ideas and concerns with you.
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Mr. Chairman and Members of the Commission:

INTRODUCTION

‘My name is Bruce Taylor, and 1 am General Counsel of Citizens for Decency
through Law. Citizens for Decency through Law is a not-for-profit corporation

located in Phoenix, Arizona. CDL is essentially a full-time group of former

prosecutors with experience in obscenity cases who provide free legal

assistance and advice to prosecutors, police, and legislators in obscenity
cases and felated crimes. CDL was founded in 1957 by then Cincinnati lquer
Charles H Keating, Jr., who was later named to the President's Commission.on
Pornography, and who authored one of the two dissenting Minority Reports in
1970.

My experience began as a prosecutor for the City of Cleveland where I
worked on obscenity cases from 1973 to 1978. I handied several hundred
prosecutions and appeals before joining CDL. In my ten years at CDL, I have
participated in over two dozen more jury trials in several states, making my

obscenity jury trial experience over 60 cases, and rendered assistance in

‘scores of other state and federal trials and appeals. I have had the honor of

arguing appeals before the Supreme Courts of Ohio and Colorado, the U.S.
Courts of Appeals for the Sixth and Ninth Circuits, and before the U.S.
Supreme Court. I have testified before Congress, several state legislatures,
and numerous city and county councils and commissions relating to obscenity,
child pornography; zoning and minors laws, and related issues.

‘Also on the legal staff of Citizens for Decency through Law are two of
the nation's most experienced obscenity law enforcement specialists, Benjamin

Bull and Alan Sears.



Beﬁ Bull, as prosecutor in Norfolk, closed nearly all the so-called
"adult" bookstores, theatres, and massage parlors, and prevented the sale of
any hard-core pdrnography in that city for several years. Ben won all of his
several jury trials and appeals and became one of the best obscenity
frosecutors in the country.

Alan Sears is ﬁest known as the Executive Directér of the U.S. Attorney
General's Commiséion on Pornography, which released its Report in July, 1986.
The knowledge he gained during his two year study of the issues, industry,
effects, victims, and problems is unmatched. Before the Commission, hoﬁever,
Alan was Assistant U.S. Atforney in Louisville, and obtained two sets of
convictions for federal obscenity crimes against tﬁe largest companies in the
worldwide porn and video syndicate and some of their employees. Alan's
experience and knowledge of federal obscenity crimes and sentencing is the

main first-hand basis of this testimony.

THE PORNOGRAPHY SYNDICATE

In its 31 year efforts nationwide, CDL has developed a collective body of
knowledge on the problem of obscenity distribution in the United States.
Citizens for Decency through Law has become familiar with the identities of
many of the individuals involved in the pofnography'industry, how this
criminal enterprise operates from the smallest retail sales point to the
largest multi-million dollar networks of traditional organized crime
affiliated individuals. This "enterprise" is known by law enforcement as the
"pornography syndicate" and is made up of the members of La Cosa Nostra who

direct and dictate to the industry, as well as the authorized producers and

« -



interstate distributors of hard-core pornogréphy in the industry. The
pornography syndicate also provides hard-core and edited or "softer" versions
of its product to cable, subScription, and satellite TV; hotel pay per view

services; "men's sophisticate" magazines; and video store rental outlets.

FOCUS OF THIS TESTIMONY

Based on our experiences, we have examined the Federal Sentencing
Guidelines issued by the United States Sentencing Commission in 1987 and have
reviewed their probable impact in relation to obscenity and child pornography

offenses: Section 2G2.2, Transporting, Receiving, or Trafficking in Material

Involving the Sexual Exploitation of a Minor, and Section 2G3.1, Importing,

Mailing, or Transporting Obscene Matter, and relevant adjustments contained in

other appropriate sections of the guidelines.

It is our opinion that the guidelines previously promulgated and now in
effect by the U.S. Sentencing Commission are not adequate to deter this
organized illegal syndicate, but witﬁ a few corrections could permit the
federal courts to adeduately sentence persons convicted of the underlying
of fenses under present federal obscenity crimes (Title 18, U.S.C., Sections
1461, 1462, 1464, 2252, and RICO). The most important reéognition of the
present gqidelines is that federal obscenity violations are serious and should
involve ihcarceration for any offense iﬁvolving pecuniary gain, Seétién
2G3;1(a),(b)(1>,>and that all child pornograbhy and‘felaté& éexﬁal .
explqitation offeﬁses mandate incarceration, Section 2G2.L(a) and Section

2G2.2(a).



ADULT OBSCENITY OFFENSES

Undér the present guidelines contained within Section 2G3.1, for
importing, mailing, or transporting obscene matter, it is our belief that the
base offense level of six is adequate to encompass those rare cases that do
not involve distribution for pecuniary gain. Subsection (b), which contains
the Specific Offense Characteristics, states, (1) "If the offense involved an
act related to distribution for pecuniary gain, increase by the number of
levels from the table in Section 2Fl.l corresponding to the retail value of
the material, but in no event by less than 5 levels." This subsection makes a
realistic beginning at recognition that the pecuniary value involved in the
average obscenity prosecution is not a true reflection of the value and size
and scope of the enterprise in which the typical interstate obscenity
distributor is involved. The enhancement by five levels for any retail
valuation is the dollar equivalent, according to the table and Section 2Fl.1,
of pecuniary gain of $50-$100,000. Of necessity, howevgr, many cases against
enterprises or persons subjected to prosecution will involve transactions
where only a few hundred or a few thousand dollars worth of material will ber
pufchased or seized by federal law enforcement officers, but in truth and fact
the siée of the criminal enterprise will be natidn-wide and multi—million
dollars in scope. Section 2G3.1(c) recognizes that if a criminal enterprise
exists, enhancement may be appropriate, but in many instances the large
criminal enterprises itself will not be subject to racketeering or obscenity
prosecution for a variety of legal, jurisdictional, or investigative reasons.
It would be wrong for individuals involved in extremely large enterprises to

escape serious punishment if they do not have other adjustment factors when a



base level of 6 is enhanced by only 5 for the pecuniary gain, leaving a total
offense level of 11, and mefely subject to incarceration for 8 to 14 months.
In addition, many of the offenses able to be prosecuted will involve the

mainstay of the industiy, which is hetero-or homo-sexual hard-core pornography
involving adults engaged in explicit sexual acts where penetration is clearly
visible. This type of hard-core material is the lifeblood of the syndicate,
even'though.some materials also depict incest or child-sex themes or show
sado*masochiém or violence. The production of these hard-core films, videos,
and magazines involve the panderiﬂg of prostitution and deterring this illegal
'production and its prﬁduct is the largest single factor in 1a§ enforceﬁent's

effect on the industry as a whole.

SUGGESTIONS FOR OBSCENITY OFFENSES

Section 2G3.1(b) should be amended to provide the following additional

enhancements:

(3) 1If the offender was involved in distribution of the material between
or among at least three states or a foreign country, increase by 5 levels.

(4) If the offense involved imaterial that was producéd by means of
‘prostitution or the commercial use of performers to engage in actual sexual
penetration, increase by 4 levels.

Existing Subsection 2G3.1(b) (2) should be amended to read:
(2) If the offense involved material that portrays sadomasochistic

conduct or other depictions of violence, or represents the sexual conduct as
being with a minor or incestuous, increase by 4 levels.




REASONS FOR AMENDMENTS

In recent federal prosecutions, a few specific case examples illustrate
some of the problems with the sentencing. In one of the prosecutions in the
Western District of Kentucky, prosecuted by Alan Sears in the mid 1980's, the
general manager of the largest distributor of hard-core video tapes in the
world was subject to fedéral obscenity charges. ﬁThe individual iﬁ question
received a reported income of excess of $50,000 per year, and was furnished
with autos and corporate credit_cards that allowed him to live a very
"comfortable" style of living while engaged in employment for the corporate
~offender. Under the present sentencing guidelines he_would have been subject
to only an enhancément of 3 levels in addition to the pécuniary 11, in that he
was a manager and supervisor but not an organizer or leader as set forth in
Section 3Bl.1l, and therefore subject to incarceration for a period of 15 to 21
months though the individual's involvement was at a multi-million dollar
annual level. The other indictment in the Western District of Kentucky was of
an individual who was an interstate sales agent and driver for the world's
largest hard-core pornography distributor. That individual would not qualify
for any of the enhancers contained in Seétion 3Bl.1, or elsewhere in the
sentencing guidelines, and though living at a very afflueﬁt level while
distributing several hundred thousand dollars worth of obscene materials on an
annual basis, the individual would only have an offense level of eleven and
would be subject‘to incarceration for 8 to 14 months, which is not a serious
deterrent. These two examples illustrate the types of individuals involved in
these major criminal enterprises at lower management and soldier levels who,
due to lack of significant prior enforcement of obscenity laws, have never

accumulated a criminal record but have profited substantially from illegal



activities for a number of years and are only subject to ineffective
sentences. Pornography, like drugs, js‘a career where the riches buy out the
risks.

The Final Report of the Attorney General's Commission on'Pdrnography
contains a reconmendation that any obscenity offense should receive at least
one year in jéil. As discussed above, the federal government will only
prosecute (and rightly so) large-scale interstate distribufors who should be
subject to other enhancements based on size, control, breadth, and type of
material. These targets should be receivingvtwo to three years on first
offense in order to make it worthwhile fof the federal agencies and
prosecutors to expend the consideréble time and resources to convict these
wealthy, well iﬁsulated, but substantially responsible operators. Taking some
of the profits and assets in fines or forfeitures is important, but the féar
of jail is the only real deterrent to the persons who have built and
maintained this controlled industry for the past two decades. They don't mind
giving up their money, after all - it's not even theirs, but they don't like
the thought of giving up their time to pay for their blatant and calculated
crimes. The A.G.'s Commission Report also lists sevefal actual sentences
given for obscenity convictions in the past and these charts 111§strate the
low level of incarceration and fines. A copy of these charts is attached
ﬁereto as Appéndix A. The lack of deterrence in these punishments is proven
by the size and openness of the industry, and type of material the syndicate
is providing today. The only seriously effective sentence in any major
obscenity case was the 25 year and $30,000 sentence against a major

distributor of bestiality films, which was upheld in U.S. Guglielmi, 819 F.2d

451 (4th Cir. 1987).



ﬁore typical were the disgracefully inadequate punishments for the major
s&ndicate and LCN figures convictéd in the FBI's MIPORN sting in U.S. District
Court in Miami. The MIPORN cases were outlined by Strike Force prosecutor
Marcella Cohen before the A.G.'s Commission on January 22, 1986. Her

testimony, and the sentencing transcript from one of the trials, is attached

hereto as Appendix B.

CHILD PORNOGRAPHY

Two important defects in present guideliﬁes hamper more effective use of
éhild porn laws. Although the porn syndicate, and mofe often certain smaller
segments or individuals in the industry, will éell or provide commercial child
pornography in films and magazines, the largest number of offenses are one
piece mailings or trades among individual pedophiles. When the traffic is
commercial, investigators can seldom obtain more than one or a few copies
without raising suspicions. Therefore, the dollar value in most child porn

trials is small, but the value in harm to the children is always immense. It

is also difficult, especially in the commercial cases, to identify the actual

children or their ages. The guidelines should guide the courts in better-
ideﬁtifying the exploitation of younger victims and provide that larger scale,
organized, or commercial suppliers be more seriously.punished. .We therefore
suggest the following amendment to Section 2G2.é(b)(1);

(1) If the material involved,a pre-pubescent child or a minor under the
age of twelve years, increase by Z 4 levels.

We further recommend the addition of new enhancements to 2G2.2(b) to read
as follows: :

(3) If the offender was involved in distribution of the material between
or among at least three states or a foreign country, increase by 5 levels.

(4) If the material depicts actual sexual conduct or sexual penetration

of minors by other minors or adults, or depicts sexual contact or conduct
between the defendant and a minor, increase by 5 levels.

-8-



CONCLUSION
This Sentencing Commission should insure that the irregular and
ineffective sentencing experiences of the past are not repeafed. We urge the
Commission to adopt our suggestions and make violating the federal obscenity
statutes a serious matter rather than a profitable profession. The parents
and children of America, and the law enforcement officers and decent citizens
who care, will be forever in your debt.

Respectfully submitted,

Bruce A. Taylor N
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raised the issueé of lockbox controls. They available for broadcast television programs in
contended that, publications ranging from TV Guide to the
daily newspaper: Programs guides offer no
more protection in the context of cable and
satellite television than they do in the realm of

...the material to which children are exposed
on radio and television may be assumed t0 be
subject to parental gupervision to a far greater

extent than much of the material t0 which broadcast television.

children are likely to be exposed in other me- Wwhile sexually explicit material may be
dia. And. according 10 Broadcasting masa- transmitted by gcrambled signals. this
zine. technology is nOW prepared to provide method is far from foolproof.

arents with @ device which will permit them For two weeks in November of 1985,

“"’a:g;"s%“ﬁ‘:: ‘ g‘:;‘;“h‘;ﬁ; ‘2;’.“:?;:&::‘:‘: Tampa, Florida. residents received all of the
e e S B T T e e
gence. bro , Feoru ) . § .

;3_377 e. Broodcasting ory because of & technological anomaly that was

triggered by certain weather conditions.*”

The addendum t© the Pacifica Foundation’s 1n Colorado Spring  Colorado, the Playboy
prief included a Jescription and photograph Channel “slipped through an electronic
of a lockbox device called 8 wyideo Proctor” loophole™ and supplememed a“RinTin Tin”
which is capab\e of being pmgmmlned by a movie on the Disney Channel.”" According to
parent to block out any VHF, UHF, cable, of a Naples. Florida, resident, ” adult” channels,

ay television stations.”® The Supreme Court even though scrambled, can still be heard
was obviously unimpressedbythe “Jockbox” and sometimes seen clearly enough t0 be
argument and upheld the FCC's authority to watched ™'
regulate broadcast content. Therefore, the Finally. controls such as lockboxes. Pro-
availability of lockboxes does not prevent the sram guides, and scrambling 8re all based on
FCC from regulating obscenity on radio and the premise that consenting adults are enti-
broadcast television: A lockbox performs the tled 1o observe what they want to. In Paris
same function whether used to block out 8 Adult Theatre 1v. Slaton,*” the United States
broadcast OF cable station. There is no reason Supreme Court held that obscene materials
why the availability of lockboxes should jus- do not acquire constitutiona\ jmmunity from
tify the FCC's failure to regulate obscene C8- state regulation simply because they are ex-
ble or satellite programming. : hibited to consenting adults only.*®

The availability of program guides is also The time is long overdue for the FCC to take
advanced as 2 means of parema\ control. an active role in enforcing the laws and regu-
However. program guides are also readily lations against obscene cable pmgramming.

RECOMMENDATION FOR OTHER FEDERAL
ORGANIZAT‘ONS

RECOMMENDAT!ON 36: ' involving obscene material that depicts
adults. .

The President 's Commission on Uniform Sen-

tencing shou |d consider @ provision for a min-

imum of one year imprisonment for any The Commission has received considerable

second of subsequent violation of Federal law evidence with regard to the disparity in sen-

Discussion

—
377. Brief Appelle. FCC v. Pacifico Foundation. 438 U.S., (1978). P- 726.
378. Addendum 10 Brief Appelle. FCC v. Pacifica Foundation. 438 U.S.. (1978), P- 726.
379. Tampa Tribune. Nov. 8. 1985.
380. The Daily Sentinel. Aug- 13, 1984. :
381, Statement by Rachel Sturdivant. Naples. Florida. submitted by Florida Coalition for Clean Cable.
382. 413 us. \l973). P 49.
283, 1d.. p- 57



the Commission- The initial set of gniﬂﬂines

tences obscenity law violators receive.®
d i rm Act istobe completed in eighteen months. In

ress has enac Sentencing ) o I !

of 1084. The President’s Commission on Uni- course ofits work. the Comumission will exam-
form Sentencing is a result of this Act.®*® AC- “;‘: 'hed"ﬁe“se and °g°“d°ﬂ°m°"m°’
A . t judges now consider in ing sentenc-
cording t© the Department of justice. ing determinations. and will determine

which of those should be reflected in the
guidelines. which ones occur S0 infrequently
that they should not._be cons\dered in the

eral sentencing system that will accomplis ! olines bu
the purpose of just punishmen! deterrence. ;‘“ e ?3"; t m‘%h‘ l“:“‘fy parture {rom
incapacitation. and rehabilitation This goa the guidelines. 870 4 L hould not af
is to be ac d pri ly thro o fect the sentence atall?
sentencing BUY elines establis ed by a Presi-
dentially @ ointed Sentencin Commission. . " A . L.
which i‘ﬁ‘i, composed £ ssmn full time In addition. the President s Commission on
mbers and & At least three me s Uniform Sentencing should specifical\y con-
must be active federal judges who will not be gider the problems associated with sentenc-
required t0 resign from the bench to serve on ing obscenity \aw violations:
,
3ea.

DEFENDANTS SENTENCED IN UNITED STATES DISTRICT COUKRTS
BY MAIOR OFFENSES FOR THE TWELVE MONTH
PERIOD ENDED JUNE 10, 1981

385. United nt of § . Handbook on the Comprehensive Crime Control Act of 1984 and othef
1984).

States
Criminal Statutes Enacted by the 96th Congress 31 {
386. id.
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SPLIT SENTENCE
MAJOR OFFENSE SPLIT SENTENCES .
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 9810
18 1462 FELONY 1 6 24
18 1462 9820
18 1462 FELONY
18 1462 9910
18 1465 FELONY
18 1465 FELONY
18 1465 9820
FINE ONLY
MAJOR OFFENSE FINE ONLY
TITLE/SECTION DEFEN- ’ OTHER
AND LEVEL DANTS AMOUNT SENTENCES
18 1461 FELONY
18- 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 " 1461 9810
18 1462 FELONY
18 1462 9820
18 1462 FELONY
18 1462 9910
18 1465 FELONY 3 15.000
18 1465 FELONY 1 200,000
18 1465 9820
DEFENDANTS SENTENCED IN UNITED STATES DISTRICT COURTS
BY MAJOR OFFENSES FOR THE TWELVE MONTH
PERIOD ENDED JUNE 30. 1982
IMPRISONMENT
MAJOR OFFENSE IMPRISONMENT
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461  FELONY 1 60 60
18 1461 FELONY 1 108
18 1461 9810
18 1462 FELONY 1 . 48
18 1462 FELONY 1 60 60 12,500
18 1462 9820
18 1464 FELONY
18 1462 9910 .
18 =e5 "FELONY 1 18 _ 60 5,000

18 1485 9820

i —————



126 FINAL REPORT OF THE COMMISSION ON PORNOGRAPHY
PROBATION
MAJOR OFFENSE PROBATION
TITLE/SECTION DEFEN- PROBATION FINE
AND LEVEL DANTS MONTHS '
18 1461 FELONY 1 36
18 1461 FELONY 1 60
18 1461 9810 ) :
18 1462 FELONY 1 12
18 1462 FELONY 2 12 1.000
18 1462 9820
18 1464 FELONY
18 1464 9910
18 1465 FELONY 3 12
18 1465 9820
SPLIT SENTENCES
MAJOR OFFENSE SPLIT SENTENCES
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY 1 3 36 1,000
18 1461 FELONY ,
18 1461 9810
18 1462 FELONY
18 1462 FELONY
18 1462 9820
18 1464 FELONY 1 6 60
18 1462 9910
18 1465 FELONY
18 1465 FELONY
18 - 1465 9820
FINE ONLY
MAJOR OFFENSE FINE ONLY
TITLE/SECTION DEFEN- OTHER
AND LEVEL DANTS AMOUNT SENTENCES
18 1461 FELONY
18 1461 FELONY
18 1461 9810
18 1462 FELONY 1 ‘5,000
18 1462 9820
18 1462 FELONY
18 1462 9910
18 1465 FELONY 1 20,000
18 1465 9820
DEFENDANTS SENTENCED IN UNITED STATES DISTRICT COURTS
BY MAJOR OFFENSES FOR THE TWELVE MONTH
PERIOD ENDED JUNE 30, 1983
IMPRISONMENT
MAJOR OFFENSE IMPRISONMENT
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY 1 80 60 5,000
18 1461 FELONY 1 108
18 1461 FELONY
18 1461 FELONY

18

1461

FELONY
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' PROBATION
MAJOR OFFENSE PROBATION
TITLE/SECTION DEFEN- PROBATION FINE
'AND LEVEL DANTS MONTHS
18 1461 FELONY 1 24 1,000
18 1461 FELONY 2 36
18 1461 FELONY 1 36 1.500
18 1461 FELONY 1 36 2,000
18 1461 FELONY- 2 48
SPLIT SENTENCES
MAJOR OFFENSE SPLIT SENTENCES
TITLE/SECTION DEFEN- PRISON PROBATION
AND LEVEL DANTS MONTHS MONTHS FINE
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
FINE ONLY
MAJOR OFFENSE FINE ONLY
TITLE/SECTION DEFEN- OTHER
AND LEVEL DANTS AMOUNT SENTENCES
18 1461 FELONY 1 5,000
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
DEFENDANTS SENTENCED IN UNITED STATES DISTRICT COURTS
BY MAJOR OFFENSES FOR THE TWELVE MONTH
PERIOD ENDED JUNE 30, 1984
IMPRISONMENT
MAJOR OFFENSE IMPRISONMENT
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY 1 36
18 1461 FELONY 1 60
18 1461 FELONY )
18 1461 FELONY
18 1462 FELONY
18 1465 FELONY
18 1465 FELONY 1 24
18 1465 FELONY 1 36
PROBATION
MAJOR OFFENSE PROBATION
TITLE/SECTION DEFEN- PROBATION FINE
AND LEVEL DANTS MONTHS
18 1461 FELONY 1 24
18 1461 FELONY 1 © 38
18 1461 FELONY 4 60
18 1461 FELONY .
18 1462 FELONY
18 1462 9820
18 1465 FELONY 1 12
:: 1465 FELONY

1465 9820



128 FINAL REPORT OF THE COMMISSION ON PORNOGRAPHY

18 1465 9820

SPLIT SENTENCES
MAJOR OFFENSE . SPLIT SENTENCES
“TITLE/SECTION " DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY 3
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 9810
18 1462 FELONY 1 6 24
18 1462 9820
18 1462 FELONY
18 1462. 9910
18 1465 FELONY
18 1465 FELONY
18 1465 9820 *
FINE ONLY
MAJOR OFFENSE FINE ONLY
TITLE/SECTION DEFEN- OTHER
AND LEVEL DANTS AMOUNT SENTENCES
18 1461 FELONY 1 15,000
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 9810
18. 1462 FELONY
18 1462 9820
18 1462 FELONY
18 1462 9910 ,
18 1465 FELONY 3 . 15,000
18 1465 FELONY 1 200.000
18 1465 9820
DEFENDANTS SENTENCED IN UNITED STATES DISTRICT COURTS
BY MAJOR OFFENSES FOR THE TWELVE MONTH
PERIOD ENDED JUNE 30, 1985
IMPRISONMENT
MAJOR OFFENSE IMPRISONMENT
TITLE/SECTION DEFEN- PRISON PROBATION FINE
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY 1 6
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1481 9810
18 1462 FELONY
18 1462 9820
18 1464 FELONY
18 1464 9910
18 1465 FELONY
18 1465 FELONY
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PROBATION
MAJOR OFFENSE PROBATION
TITLE/SECTION DEFEN- PROBATION INE
AND LEVEL DANTS MONTHS
18 1461 FELONY 2 24
18 1461 FELONY 3 36
18 1461 FELONY 3 48
18 1461 FELONY 4 60
18 1461 9810
18 1462 FELONY 1 36
18 1462 9820 3 60
18 1464 " FELONY
18 1464 99810
18 1465 FELONY
18 1465 FELONY
18 1465 9820
SPLIT SENTENCES
MAJOR OFFENSE SPLIT SENTENCES
TITLE/SECTION DEFEN- PRISON PROBATION e
AND LEVEL DANTS MONTHS MONTHS
18 1461 FELONY S
18 1461 FELONY
18 1461  FELONY
18 1461 FELONY
18 1461 9810
18 1462 FELONY
18 1462 9820
18 1462 - FELONY
18 1462 9910
18 1465 FELONY 1
18 1465 FELONY
18 1465 9820
FINE ONLY
MAJOR OFFENSE FINE ONLY .
TITLE/SECTION DEFEN- OTHER
AND LEVEL DANTS AMOUNT SENTENCES
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 FELONY
18 1461 9810
18 1462 FELONY
18 1462 8820
18 1462 FELONY
18 1462 9910
18 1465 FELONY
18 1465 FELONY
18 1465 9820

Source: Administrative Offices of the United States Courts.
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The Féderal Public and Community Defenders are grateful for

the opportunity to éomment on the January and proposed February

amendments to the sentencing guidelines. Rather than attempt a

comprehensive treatment of all the amendments, we have decided to

" 1imit our presentation to three section of the January

amehdmentsf section ‘1B1.3 (Relevant Conduct); section 1Bl.4
(Information to be Used in Imposing Sentence); and section 3El.1l
(Acceptance of Responsibility). These three amendments while
addressing different specific concerns are interrelated and |
significantly broaden the scope of behavior for which the
defendant is to be held responsible. We would also like to
‘comment on section 4Bl.3 (Criminal Livelihood) both as to its
scope and with regard to practice problems encountered with it.
Finally, we wish to.comment on three of the February proposed
amendnments. |

Section 1Bl1.3. Relevant Conduct (Factors that
Determine the Guideline Range)

The January amendment of section 1Bl.3 is of great.concern to
us because it explicitly authorizes the use of unadjudicated, and
even uncharged, conduct to aggravate a sentence. We have both
policy and practical concerns with this approach.

A. The Relevant Conduct Guideline Changes a "Charge'
Ooffense" System into a nReal Offense" System Contrary to the
Commission’s Stated Policy

The Commission stated in the introduction to the present
guidelinés that it had considered efforts to devise a "puré real

offense system" and a "nodified real offense" system. It

rejected those systems on grounds that they were neither fair nor




~workable. It characterized the present guidelines as a "charge
offense" system with a number of "real elements." Chapter 1A4(a)
(pp. 1.5-1.6) We are concerned that the amended definition of
relevant conduct will, in most cases, permit the "real elements"
to swallow the "charged offense" and become fhe determinative
factor in the sentence. |
For example, while section 1Bl.2(a) requires on its face
that the offense guideline section be drawn from the offense of
conviction, in most drug cases the base offense level is set by
the Drug Quantity Table (section 2Dl1.1(a)(3). Under the amended
definition of relevant conduct, the type and quantity of drug is

~—
set not by the amount specified in the count of conviction but by

all drugs that can be considered to be part of "the same course

of conduct or common scheme or plan as the offense of

conviction." Section 1Bl.3(a)(2). This is made explicit by Note
V"—/

11, the January amendment to the Commentary on section 2Dl.1.

Thus, in drug cases the Commission has adopted real offense not.
a—
charge offense sentencing.

By including all offenses that under section 3Dl.2(d) would
require grouping of multiple counts, the new definition of

relevant conduct makes real offense sentencing the rule for the

mm—

most common types of federal offenses, i.e., drug, tax,

counterfeit, check, fraud and embezzlement cases. It is true
T
that each type of offense (with the exception of drugs) has its

own offense level governed by the offense of conviction. But

.that level is usually not the predominant factor in determining



the total offense level. The specific offense characteristic
based on the quantity of the entire scheme or course of action is
usually equal to or greater than the base offense level. For
example, in an embezzlement case, the base offense level is 4 but
the amount taken can add up to 13 additional levels; in a fraud
case, the base offeﬁse level is 6 but the estimated or intended
loss can add 11 additional levels. The only common type of
federal offense where the offense'of conviction determines the
sentence is bahk robbery. Thus, cbntrary to the express
philosophy of the Commission, it is a real offense not a charge
offense §ystem that dominates guideline sentencing.

B. Reliance on Unadjudicated Conduct at Sentencing
Encourages the Prosecution to Avoid the Jury System Where Proof
Is Weak.

We have strong objections to the widespread reliance on
unadjudicated conduct that the amended section 1Bl.3 would
permit. First, it is our belief that, if Congress, when enacting
criminal statutes, thought that the "other crime" fact was of
such significance that it merited serious possible punishment,
the other crime fact should generally be established the way
Congress anticipated - through adjudication by trial or guilty
plea. Any other system allows a defendant to be seﬁtenced for
more serious.conducﬁ even though the prosecution’s case might not
be strong enough to prove the conduct to a jury. In other words,
it encourages the prosecutor to "end run" the jury system by
charging and obtaining a conviction on a lesser crime on which
his evidence is strong and then seeking a sentence based on more

serious criminal conduct on which his proof is weak.



C. Procedural Safeguards are Inadequate to Guarantee
Accurate and Fair Resolution of Disputes Regarding Unadjudicated
Conduct _

It is true that the Commission has recognized that there
will be a need for judicial proqedures to resolve disputes over
unadjudicatéd behavior. The Commentary to Guideline section
6Al1.3 states: .- |

In current practice, factors relevant to sentencing
are often determined in an informal fashion. The
informality is to some extent explained by the fact
that particular offense and offender characteristics
rarely have a highly specific or required sentencing
consequence. This situation will no longer exist under
sentencing guidelines. The court’s resolution of
disputed sentencing factors will usually have a
measurable effect on the applicable punishment. More
formality is therefore unavoidable if the sentencing
process is to be accurate and fair. Although lengthy
sentencing hearings should seldom be necessary,
disputes about sentencing factors must be resolved with
care. When a reasonable dispute exists about any
factor important to the sentencing determination, the
court must ensure that the parties have an adequate
opportunity to present relevant information. Written

- statements of counsel or affidavits of witnesses may be
adequate under many circumstances. An evidentiary
hearing may sometimes be the only reliable way to
resolve disputed issues. See United States v. Fatico,
603 F.2d 1053, 1057 n.9 (2nd Cir. 1979). The
sentencing court must determine the appropriate
procedure in light of the nature of the dispute, its
relevance to the sentencing determination, and
.applicable case law. (Emphasis added)

We applaud the Commission’s reference to Fatic§ in the
Commentary to guideline section 6Al.3. Nevertheless, we believe
that section 6Al1.3 itself, which éoncerns "Resolution of Disputed
Factors", is inadequate. Guideline section 6Al.3 reads as
follows: |

(a) When any factor important to the sentencing

determination is reasonably in dispute, the parties

shall be given an adequate opportunity to present
information to the court regarding that factor. 1In



resolving any reasonable dispute concerning a factor
important to the sentencing determination, the court
may consider relevant information without regard to its
admissibility under the rules of evidence applicable at
trial, provided that the information has sufficient
1nd1c1a of reliability to support its probable
accuracy.

(b) The court shall resolve disputed sentencing
factors in accgrdance with Rule 32(a) (1), Fed. R. Crim.
P. (effective Nov. 1, 1987), notify the parties of its
tentative findings and provide a reasonable opportunity
for the submission of oral or written objections before
imposition of sentence.

The difficulty with this provision is that neither it nor
the provisions of Rule 32, Federal Rules of Criminal Procedure to
which it refers, explicitly contain the Fatico requirements.
Indeed, amended Rule 32, effective November 1, 1987, merely gives
the defendant "an opportunity to comment" upon the probation
officer’s determination of the applicable sentencing guideline or
other aspects of the presentence report. Furthermore, while Rﬁle
32(c) (3) (&) allows a defendant "to introduce testimony or other
information relating to any alleged factual inaccuracy" contained
in the presentence report, this opportunity is wholly within the
discretion of the district court.

We strongly believe that Rule 32 should be amended to make
explicit what the Commentary to section 6Al.3 implies: namely,
that if there is a dispute about a fact relevant to the sentence
which, depending on whether or not the fact was true, would
result in one guideline and score rather than another, the fact
is to be determined (1) after a hearing, (2) with the parties
having the right to present evidence, (3) with the opposing party

having the right to cross-examine witnesses, (4) with a



requirement that any hearsay evidence presented be corroborated
and jqétified upon a showing of need; and (5) with a‘requirement
that the proponent of a disputed fact be required to establish it
by clear and convincing evidence.l This standard of proof is
particularly important when unadjudicated, uncharged prior
misconduct or senteﬁcing factors as subjective as criminal
purpose are used to aggravate sentences under the guidelines.

We realize that the burden 6f_establishing a detailed
procedural framework for resolving factual disputes at sentencing
is not the Commission’s alone.to bear. But by opening wide the
floodgates of unadjudicated conduct without waiting for the
erection of procedural devices to channel it, the Commission
risks flooding our courts with unresolved factual disputes.

D. Reliance on Unadjudicated Conduct Introduces
Uncertainty Into Plea Agreements and Will Require More Trials and
Sentence Hearings.

In addition to the foregoing policy reasons, we feel there
are several practical reasons which make the expansion of
relevant conduct unfair and unworkable. The first of these
reasons is the element of uncertainty that is introduced in to
the plea agreement and sentencing processes. A defendant,
entering a plea of guilty to an offense where the discovery
indicates that his conduct involved é single instance with a
relatively low offense level, may first learn from the pre?

sentence report that the charged offense is only the last in a

series for which he will be held accountable at sentence. This

lThe Federal Defenders have submitted to Congress a proposed
amended version of Rule 32, Federal Rules of Criminal Procedure,
with accompanying commentary.



could result from conscious "sandbagging" where a prpsécutor
withholds such information from the defense in order to induce
the plea. Or it might be the result of information discovered
after the plea by the government or the probation officer acting
independently. A s?ipulation by the parties to sentencing facts
as pért of the plea“agreement does not protect the defendant from
such an unpleasant surprise because the stipulation binds neither
the pre-sentence officer nor the sentencing court. Section
6Bl.4. |

The potential for surprise at sentencing can be illustrated
by several scenarios drawn from frequently charged federal
offenses. A defendant pleads guilty to distributing in a single
transaction 99 grams of cocaine which would place his base
offense level at 16. During the pre-sentence investigation, the
prosecution reveals that its informants allege that the defendant
has been distributing the same quantity on a weekly basis for the
previous year. This amount would bring the defendant to at least
a level 34. The defendant would be facing a sentence seven times
greater than he expected. Thus, a relatively minor drug
conviction could be punished as a major one.

Another defendant pleads guilty to bank embezzlement. It
is stipulated by the parties that the loss of $1,500 resulted
from a one-time taking and that the tofal offense level is 6 [4
(base offense level) + 2 (specific offense characteristic)]. The
pre-sentence officer receives information from the victim bank

that the defendant is suspected of a series of embezzlments



totaling $25,000 over the period of a year. This would establish
a total offense level of 12 [4 (base offense level) + 6 (specific
offense characteristic) + 2 (more than minimal planning)]. Since
the government bound itself by stipulation to a lower offense
levei, it appears ig could not present witnesses in suﬁport of
the probation officér's conclusions nor defend the court’s
decision on appeal if the court adopted the higher offense level.
Perhaps this might have én impact on the trial court’s
willingness to follow the pre-sentence.officer's conclusions.
Nonetheless,.it présents the prospect of a defendant pleading
under one set of expectations and being sentenced under a
dramatically different one.

The uncertainty as to what conduct the defendant will
actually be held responsible is heightened by a number of
additional factors: the limited right defendants have to
discovery; the reluctance of victims to speak to defense
investigators; the enlarged role of independent investigator
given the pre-sentence officer under the guidelines; the lack of
precision in terms and standards used in the specific offense
characteristics (see, e.g., Application Note 8, Commentary to
section 2Fl.1, "amount of loss need not be precise"; Application
Note 2, Commentary to section 2Dl.4, where no drugs seized or
seizure amount "does not reflect the scale of the offense," court
can approximate from othér sources). What is clear is that as
long as the relevant conduct cannot be identified and "nailed
down" at the time of plea, there will be great reluctance of

defendants to plead guilty.



A corollary consequence of this uncertainty is the well-
founded reluctance of a defendant to speak candidiy with a pre-
sentence officer until he knows what the relevant conduct is. A
prudent defendant would give his version of the offense only
after the pre-sentence officer has completed his investigation.
Otherwise, he mightcbe accused of obstruction (sectioh 3Cl.1),
paint himself into a more serious role in the offense than
otherwise known (section 3Bl.1l) or disclbse facts that might be
deemed a basis for a finding of criminal livelihood (section
4Bl.3). Where the defendant is out-of-custody, this may lengthen
the pre-sentence investigation but should not present a serious
problem. But for detained defendants in districts where
prisoners are held a great distance f:om the courthouse, it is a
serious problem because the only chance the defendant has to talk
to the pre-sentence officer is at the outset of_thé
investigation. dver half the detainees in the Northern District
of California are held 450 miles away in Los Angeles. One week
after their trial or plea in San Francisco, they are returned to
a federal correctional institution in Los Angeles. They are.not
brought back to San Francisco until after the pre-sentence report
has been prepared. These defendants have to choose either to
remain silent about their version of the offense and risk losing
the acceptance of responsibility and role in the offense
adjustments or speak and risk being seen as less than forthcoming
about the true extent of the offense behavior which is later

discovered.



Another consequence of the enlarged scope of offense
behavipr under section 1Bl.3(a)(2) will be an increased number of
trials because there is little or no inducement to enter a plea
of guilty. Unless a defendant’s guideline would require service
of a sentence longer than the maximum sentence for the count(s)
of conviction the defendant is offered in a plea agreement, there
.seems little advantage in entering such a plea. If the defendant
will be held to the same level of offense behavior whether
convicted of one or twenty counts, it is to.his advantage to try
the case if only to guarantee that he will get a hearing on the
otherwise unadjudicated conduct that will be held against him.

Section 1B1.4 Information to be Used in Imposing

Sentence (Selecting a Point Within the Guideline Range
or Departing from the Guidelines)

The Federal Defenders feel that the amendment to section
1Bl1.4 when read in conjunction with section 3553(c) (1) as amended
by the Sentencing Act of 1987, Pub. L. 100-182 section 17
(December 7, 1987) violates the equal protection clause because
it denies due process and the Sixth Amendment right to counsel to
a large class of defendants sentenced under the statute.

The imposition of a term of imprisonment requires a court
to compute the points pursuant to the relevant guidelines and
policy statements, compare thé offense level points and the
criminal history category with the grid on the sentencing table
to locate ﬁhe appropriate guideline, and then select the point
within the sentencing range that will be the time a defendant

will serve in custody. At present, every case requires that a



court make the selection because every sentence on the grid
includes a range: each has a minimum and maximum number of
months for custody and the spread between the minimum and maximum
is from one month (0 months to one month) up to eighty one months
(324 months to 405 months), unless the maximum is life
imprisonment. f |

Section 3553(cj(1), as amended, requires that a judge state
the reéson for the selection of the point in the sentencing range
unless the range is 24 months or less, in which case no reason
need be given. The sentencing table includes 43 offense severity
levels and six criminal history categories. Altogether,-theré
are 258 possible positions into which -a defendant can come on the
grid, although some positions include the same range. Of the 258
positions, 160 or almost two thirds, have sentence ranges at 24
months or below. Because most defendants in federal cases fall
within these 160 categories, it can be assumed that a
substantially high number of defendants will now have a sentence
imposed for which no reason for selecting the point within the
range need be given.

The statute which authorizes imposition of a sentence
without a statement of reasons has substantial effect on a
defendant’s ability to challenge, either before the district
court or on appeal, a sentence that denies liberty for up to 24
months more than minimum under the appropriate guideline. Under
amended guideline section 1Bl.4, "the Court may consider, without

limitation, any information concerning the background, character



and conduct of the defendant, unless otherwise prohibited by
law." The broad power given is limited by a basic requirement
that the information considered not be prohibited by law, &hich
pre-existed the guidelines. Pursuant to 18vU.s.C. section
3742(a), the defendant can challenge on appeal not only the
guideline selection'(ls U.S.C. section 3742(a)(2)), but the
legality of the sentence imposed. 18 U.S.C. section 3742(a)(1).
The requirement that a sentence be imposed in conformity with the
law is.a safeguard fof all defendants, whatever the length of
their term of imprisonment. To protect this right a defendant
must be given notice of the reason for sentence, In re Oliver,
333 U.s.C. 257, 273, 275 (1948), enabling him to respond by
presenting to the trial judge claims that the period of
confinement is not based on accurate and complete information or
is based on irrational and unreasonable inferences. Due process
requires no less. United States v. Tucker, 404 U.S. 443 (1972).
The universal right to the process that is due under the Fifth
Amendment is itself protecﬁed by the Sixth Amendment right to
counsel both at sentencing, Strickland v. Washington, 466 U.S.
668, 686-87, (1984), and on appeal. Griffin v. Illinois, 372
U.S. 353 (1963).

The distinction in the statute denies to the class of
defendants whose sentences can be enhanced by one to twenty-four
months the due process protections given to other defendants.
Possible legal challenges to the selection of the point in the

guidelines may be based on the guidelines themselves or the



‘commentary. Presumptions or instructions included in the

commentary may be facially or factually unsupportable_and
therefore unlawful as a basis for sentence. For example, the
presumption that a defendant played a major role in a drug
transaction because of the possession of drugs of a high purity
(Commentary to section 2Dl.1, Application Note 9) or using a
"reasonable estimate of the range of the loss caused" by a fraud
(Commentary to section 2Fl.1, Application Note 8) may in a
particular case be contrary to the facts. If, however, the
defendant and counsel are unaware that the inference or estimate
is being made, no response can be mounted. |

| The Commentary accompanying amended section 1Bl.4 provides
an excellent example of how the "silent" imposition of sentence
under section 3553(c) (1) can deprive a defendant of his right to
challenge a sentence illegally imposed. The Commentary suggests
that "if the defendant committed two robberies but as part of a
plea negotiation'entered a guilty plea to only one, the robbery
that was not taken into account by the guidelines would provide a
reason for sentencing at the top of the guideline range." The
Commentary does not tell us how the»court arrives at the
conclusion that the defendant "committed" the second robbefy. If
it did so based on speculatibn and uncorroborated hearsay, the
defendant’s sentence would be illegal. But the defendant would
have no remedy on appeal because the court did not state its.

reasons for placing the defendant at the top of the guideline.



At the sentencing proceeding, counsel may make challenges
to factual allegations and inferences which might provide the
basis for the selection of the point in the range if these items
appear in the pre-sentence report or the prosecutor's memorandum.
However, this is inadequate notice at the district court level
and prevents review of the issues allowed by section 3742.
Because the judge may consider any information in making the
sentencing decision, the judge may be influenced by material from
‘undisclosed or informal sources. Further, traditional practice
has been for the judge and the probation officer to have ex parte
conferences prior to sentencing. These conferences are for the
purpose of discussing the case; They may yield information
undisclosed in the report, but more frequently will pfoduce
.subtle inferences from the information. If the judge gives no
reason for the sentence, the inferences will remain unchallenged.

A judicial statement of reasons is also needed because the
sentence recommendation and reasons for it contained in the
presentence report is not ordinarily disclosed to the defense.
Fed.R.Crim.P. 32(c)(3) (A). Donald L. Chamlee, director of the
Division of Probation of the Administrative Office of the United
States Courts stated at the annual meeting of Federal Defenders
on January 12, 1988, thét the probation officer will not disclose
the precise sentence recommendation or its reasons. Both the
policy of ex parte communications and the denial of disclosure of

the presentence report are, under guideline sentencing, a denial



of due process for all defendants. However, defendants in the
category of sentence ranges between one and 24 monthé are denied
all notice because the judge need not make any statement of

reasons.

Section 3El.1 Acceptance of Responsibility

'

By changing three words "offense of conviction“ to two
ncriminal conduct," the January amendment of this adjustment has
drastically curtailed one of the few mitigating sections of the
guidelines. "Criminal conduct" is undefined in section 3El.1l.
One might argue by reference to section 1Bl.3 which defines
relevant cohduct that it includes common scheme/plan behavior if
the offense of conviction is one requiring grouping under section
3Dl1.2(d). Thus, to qualify for this adjustment, a defendant who
is charged with and has pled to a one ounce sale of cocaine would
have to admit to numerous other uncharged sales of cocaine that
were part of the same pattern of drug trafficking. In doing so,
the defendant might gain a reduction of two levels by his candor,
but earn an increase of many more levels by establishing that the
quantity of drugs was of a far greater level than the offense of
conviction. More importantly, the defendant exposes himself by
his admissions to further federal and staﬁe prosecutions.

The Federal Defenders suggest thétlthe October version of
this adjustment be restored to avoid the conflict with the
privilege against self-incrimination.

4Bl1.3 Criminal Livelihood




While this guideline is not part of the January or proposed
February amendments, it is having an impact on indigent
defendants and on the criminal justice process such that the
Defenders wish to bring it to the Commission’s attention. The
guideline adjusts the offense level upward to at least level 13
and makes probatibn:unavailable where the offense is "part of a
pattern of criminal conduct from which (the defendant) derived a
substantial portion of his income." Neither the guideline nor
the Commentary defines the type of offense to which the guideline
is applicable or the term "substantial portion of income." As a
consequence, the guideline threatens to unfairly burden indigent-
defendants simply because they are poor.

A. Type of Offense to Which Adjustmeﬁt Is Applicable.

The Commentary to section 4Bl.3 states that this gﬁidéline
is "not intended to apply to minor or petty offenses."

Therefore, infractions and Class B and C misdemeanors are
excluded. See, Criminal Fine Improvements Act of 1987, Pub.L.
100f185 section 4 (December 11, 1987). The term "minor" appears
not to be defined in the Guidelines or the enabling 1egislatioh.

Whether the term "minor" refers to a misdemeanor other than a

petty offense, i.e., a Class A misdemeanor, or only to a felony

is unclear because neither the guidelines or the enabling
legislation defines it.

There is considerable support in the legislative history
that this adjustment was intended to apply only to felonies. As
noted in the Commentary to section 4Bl.3, the guideline

implements 28 U.S.C. section 994(i) (2), which requires the



Sentencing Commission to specify a "substantial term of
imprisonment" for defendants who "committed the offense as part
of a pattern of criminal conduct from which he derived a
substantial portion of his income." The legislative history,
S. Rep. No. 225, 98th Cong.lst Sess., reprinted in 1984, U.S.
Code Cong. & Admin. News, 3182, 3359, shows that the statute
implemented by the guideline is derived from former ;8 u.s.cC.
section 3575(e) (2). That statute allowed enhanced sentencing for
"dangerous special offenders" who are being sentenced for a
felony committed "as part of a pattern of conduct which waé
criminal under applicable laws of any jurisdiction, which

constituted a substantial source of his income . . . ." See also

United States v. Burt, 802 F.2d 330, 332 (9th Cir. 1986)

(dangerous Special offender category under 18 U.S.C. section
3575(e) (2) intended to apply to "professional offenders"). Thus,
a misdemeanor is not the type of crime intended by the Congress,
or, we hope, by the Sentencing Commission to justify enhanced
treatment under the Criminal Livelihood adjustment.

There is strong policy argument.to support this position as
well. We represent numerous defendants in misdemeanor casés
where the amount of money involved is not great but, as compared
with the ﬁeager income of the defendant, is a substantial part of
his livelihood. Typical are the bank fellers‘ in districts
around the country who are prosecuted under what is known as the
"fast track system." To be piaced on this track, the amount

taken must be less than $10,000 and the defendant have no prior



record. The government prosecutes these cases as misdemeanors
and seeks only probation conditioned on restitution and a fine or
community service. But if misdemeanors are subject to the’
Criminal Livelihood Adjustment, many of these tellers will be
going to jail for the maximum term of one year because the
embezzlement is usuélly accomplished through a planned pattern of
small thefts over period ofvtime and the total amount the teller
takes is often equal to her salary for that period.

B. Substantial Portion of Income

Sentencing Guideline section 4Bl1.3 does not define "a
substantial portion of his income." A definition is provided by
the precursor statute, dealing with "dangerous special
offenders," repealed 18 U.S.C. section 3575:

[A] substantial source of income means a source of

income which for any period of one year or more exceeds
the minimum wage, determined on the basis of a forty-

hour week and a fifty-week year, . . . and which for
the same period exceeds fifty percent of the
defendant’s declared adjusted gross income . . . .

(emphasis added).

We do not necessarily support this particular definition
but without some definition, defendants from a poverty or border-
line ecdnomical background will find the probation alternative
foreclosed. For example, assume a méther receiving $400 a month
from Aid to Dependent Children fraudulently endorsed five $500
checks over a five month period. Her offense level including an
increase for more than minimal planning would be 10. Because the

checks represented more than half her income for the relevant



period, her offense level could be raised under the Criminal
Livelihood Adjustment to 13. Such a result punishes poverty not

criminality. It surely is not the result the Commission intended

by adoption of this guideline.

‘The Criminal Livelihood guideline is already seriously
impacting the indigént defendant’s interaction with the criminal
justice system. Because the information contained in financial
affidavits used to éstablish qualification for appointed counsel
can be used to establish this adjustment, magistrates in our
district, in guidelines cases, are receiving the affidavits ex
parte and sealing them until the end of the case. Clients
generally are well advised not to discuss their income or
employment history with the probation or pre-trial services
officers? for the same reason. This occasions difficult dilemmas
particularly on the issue of bail because employment history and
financial resources are important factors in deciding whether the
defendant should be released. See 18 U.S.C. se;tion
3141(g) (3) (A). Financial information and employment history are
also usefullto the pre-sentence officer and the court in
corroborating the defendant’s minor or minimal role in the
offense (section 3Bl.2), establishing a basis for waiver of
imposition of a fine (section 5E4.2), and qualifying the
defendant for an alternative to imprisonment (section 5C2.1) as

well as designing appropriate conditions of supervised releasé or

21nformation given to a pre-trial services officer in the course of
a "bail study" which is otherwise confidential is accessible to the
probation officer for purpose of preparing the pre-sentence report.
18 U.S.C. section 3153 (c) (2) (C) :



probation; But by disclosing such information, the defendant
risks enhancement of the offense to'a level 13. Thus, this

- guideline sets up an uﬁfair dilemma féf:poor defendants and
inhibits the flow of iﬁformation in theijustice process.

The Federal Dgfendefs do not believe that the Commission
intended this guideiine to punish defendants merely because they
are poor. That, however, is the effect of the Criminal
Livelihood guideline as presently enacted. We urge the
Commission either to eliminate it or clarify its terms so it will
be applied even-handedly.

PROPOSED GUIDELINE AMENDMENTS - FEBRUARY 1988

A. PROPOSED ADDITIbNAL OFFENSE GUIDELINE (section 2A2.4)

Application Note 3 says the base level "does not assume any
sigﬁificant disruption of governmenﬁal functions," and suggests
the possibility of an upward departure under séction 5K2.7. We
would hope the qualifier "significant" is adequate to deter |
probation officers from advocating this departure in every case.
B. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A5.3)

This guideline would extend guideline coverage to
violations of 49 U.S.C. section 1472(k) (1), acts committed in the
special aircraft jurisdiction which, if.committed within the
special maritime and territorial jurisdiction, would be offenses
under specified sections of Title 18. The guideline merely says
~ the base level is the offense level applicable to the underlying

offense.



Application Note 2 would say that if the conduct
vendangered the safety of the aircraft or the passengers, an
upward departure would be warranted." This note may be
misinterpreted to suggest a depafture ih every case. Under
existing guideline section 2A5.2} Interference, higher base
levels apply if theidefendant "intentionally" (level 30) or
"recklessly" (level 18) endangered safety. The Application Note
should include some qualifier such as "intentionally or
recklessly", or "directly".

This Part B, unlike Part A, does not include proposed
conforming amendments. If the guideline is promulgated, it
should include:

PROPOSED CONFORMING AMENDMENT

"In Appendix A (Statutory Index), insert the following
in the appropriate place:

'"49 U.S.C. section 1472(k) (1) Section 2A5.3"
C. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A6.2)

This proposal would extend guideliné coverage to offenses
under 18 U.S.C. section 35(b), Imparting or Conveying False
Information Regarding Attempt to Wreck or Destroy Aircraft or
Aircraft Facility, Motor Vehicle or Motor Vehicle Facility, or
Vessel.

At a base offénse level of 12; almost all cases would be
nonprobatable; absent a departure. The Background note says the
typical case involves a false report of a bomb aboard an |

aircraft, and the "NOTE" requests comments on whether specific



offense characteristics adjusting for lack of premeditation, the
_apparent credibility of the threat, or degree of disruption
should be included.

The statute facially covers the de minimis violation of a
wisecrack made by aétraveler directly to security screening or
airline personnel, where there is no apparent premeditation, the
lack of credibility of the threat may be quickly determined, and
the degree of disruption is minimal. Since the offense is
strictly a felony, it would be hoped that prosecution in such
cases would_be rare, affording a suspect the benefit of the doubt
as to whether the conduct was willful and malicious. The
guideline, however, should include those specific offense
characteristics, by adding:

"(b) Specific Offense Characteristic

"(1) If the conduct evidenced little or
no deliberation, or the threat carried
little or no apparent credibility, and
the degree of disruption was minor,
decrease by 4 levels."

As with the previous proposal, if the guideline is
_promulgated, there should be no addition to the Statutory Index:

YPROPOSED CONFORMING AMENDMENTS

"In Appendix A (Statutory'Index), insert the following in
the proper place:

"18 U.s.C. section 35(b) section 2A6.2



workablé. It characterized the-preSent guidelines as a "charge
offense" system with a number of "real elements." Chapter 1A4(a)
(pp. 1.5-1.6) We are concerned that the amended definition of
relevant conduct will, in most cases, permit the "real elements"
to sﬁallow the "charged offense" and become the determinative
factor in the senteﬁce.

For example, while section 1Bl.2(a) requires on its face
that the offense guideline section be drawn from the offense of
conviction, in most drug cases the baée offense level is set by
the Drug Quantity Table (section 2Dl.1(a)(3). Under the amended
definitioh,of relevant conduct, the type and quantity of drug is
set not by the amount specified in the count of conviction but by
all drugs that can be considered to be part of "the same course
of conduct or common scheme or plan as the offense of
conviction." Section 1Bl.3(a)(2). This is made explicit by Note
11, the January amendment to the Commentary on section 2D1.1.
Thus, in drug cases the Commission has adopted real offense not
charge offense'sentencing.

By including all offenses that under section 3D1.2(d) would
require grouping of multiple counts, the new definition of
relevant conduct makes real offense sentencing the rule for the
most common types of federal offenses, i.e., drug, tax,
counterfeit, check, fraud and embezzlement cases. It is true
that each type of offense (with the exception of drugs) has its
.own offense level governed by the éffense of conviction. But

that level is usually not the predominant factor in determining



the total offense level. The specific offense characteristic
based on the quantity of the entire scheme or course of action.is
usually equal to or greater than the base offense level. For
example, in an embezzlement case, the base offense level is 4 but
the amount taken can add up to 13 additional levels; in a fraud
case, the base offeﬁse level is 6 but the estimated or intended
loss can add 11 additional levels. The only common type of
federal offense where the offense of conviction determines the
sentence is bank robbery. Thds, contrary to the express
philosophy of the Commission, it is a real offense not a charge
offense system that dominates guideline sehtencing.

B. Reliance on Unadjudicated Conduct at Sentencing
Encourages the Prosecution to Avoid the Jury System Where Proof
Is Weak.

We have strong objections to the widespread reliance on
‘unadjudicated conduct that the amended section 1Bl.3 Qould
pérmit. First, it is our belief that, if Congress, when enacting
criminal statutes, thought that the "other crime" fact was of
such significance that it merited serious possible punishment,
the other crime fact should generally be established the way
Congress anticipated - through adjudication by trial or guilty
plea. Any other system allows a defendant to be sentenced for
more serious conduct even though the prosecution’s case might not
be strong enough to prove the conduct to a jury. In other words,
it encourages the prosecutor to "end run" the jury system by
charging and obtaining a conviction on a lesser crime on which
his evidence is strong and then seeking a sentence based on more

serious criminal conduct on which his proof is weak.



C. Procedural Safeguards are Inadequate to Guarantee
Accurate and Fair Resolution of Disputes Regarding Unadjudicated
Conduct

It is true that the Commission has recognized that there
will be a need for judicial procedures to resolve disputes over
uﬁadjudicated behavior. The Commentary to Guideline section
6Al1.3 states: |

In current practice, factors relevant to sentencing
are often determined in an informal fashion. The
informality is to some extent explained by the fact
that particular offense and offender characteristics
rarely have a highly specific or required sentencing
consequence. This situation will no longer exist under
sentencing guidelines. The court’s resolution of
disputed sentencing factors will usually have a
measurable effect on the applicable punishment. More
formality is therefore unavoidable if the sentencing
process is to be accurate and fair. Although lengthy
sentencing hearings should seldom be necessary,
disputes about sentencing factors must be resolved with
care. When a reasonable dispute exists about any
factor important to the sentencing determination, the
court must ensure that the parties have an adequate
opportunity to present relevant information. Written
statements of counsel or affidavits of witnesses may be
adequate under many circumstances. An evidentiary
hearing may sometimes be the only reliable way to
resolve disputed issues. See United States v. Fatico,
603 F.2d 1053, 1057 n.9 (2nd Cir. 1979). The
sentencing court must determine the appropriate
procedure in light of the nature of the dispute, its
relevance to the sentencing determination, and
applicable case law. (Emphasis added)

We applaud the Commission’s reference to.Fatico in the
Commentary to guideline section 6Al1.3. Nevertheless, we believe
that section 6Al1.3 itself, which concerns "Resolution of Disputed
Factors", is inadequate. Guideline section 6Al.3 reads as
follows:

(a) When any factor important to the sentencing

determination is reasonably in dispute, the parties

shall be given an adequate opportunity to present
information to the court regarding that factor. 1In



resolving any reasonable dispute concerning a factor
important to the sentencing determination, the court:
may consider relevant information without regard to its
admissibility under the rules of evidence applicable at
trial, provided that the information has sufficient
indicia of reliability to support its probable
accuracy.

(b) The court shall resolve disputed sentencing
factors in accordance with Rule 32(a) (1), Fed. R. Crim.
P. (effective Nov. 1, 1987), notify the parties of its
tentative findings and provide a reasonable opportunity
for the submission of oral or written objections before
imposition of sentence.

The difficulty with this provision is that neither it nor
the provisions of Rule 32, Federal Rules of Criminal Procedure to
which it refers, explicitly contain the Fatico requirements.
Indeed, amended Rule 32, effective November 1, 1987, merely gives
the defendant "an opportunity to comment" upon the probation
officer’s determination of the applicable sentencing guideline or
other aspects of the presentence report. Furthermore, while Rule
32(c) (3) (A) allows a defendant "to introduce testimony or other
information relating to any alleged factual inaccuracy" contained
in the presentence report, this opportunity is wholly within the
discretion of the district court.

We strongly believe that Rule 32 should be amended to make
explicit what the Commentary to section 6Al.3 implies: namely,
that if there is a dispute about a fact relevant to the sentence
which, depending on whether or not the fact was true, would
result in one guideline and score rather than another, the fact
is to be determined (1) after a hearing, (2) with the parties

having the right to present evidence, (3) with the opposing party

having the right to cross-examine witnesses, (4) with a’



requirement that any hearsay evidence presented be corroborated
and justified upon a showing of need, and (5) with a requirement
that the proponent of a disputed fact be required to establish it
by clear and convincing evidence.l This standard of proof is
particularly important when unadjudicated, uncharged prior
misconduct or sentencing factors as subjective as criminal
purpose are used to aggravate seﬁtences under the guidelines.

We realize that the burden of establishing a detailed
pfocedural framework for resolving factualkdisputes at sentencing
is not the Commission’s alone to bear. But by opening wide the
floodgates of unadjudicated conduct without waiting for the
erection of procedural devices to channel it, the Commission
risks flooding‘our courts with unresolved factual disputes.

- D. Reliance on Unadjudicated Conduct Introduces
Uncertainty Into Plea Agreements and Will Require More Trials and
Sentence Hearings.

In addition to the foregoing policy reasons, we feel there
are several practical reasons which make the expansion of
relevant conduct unfair and unworkable. The first of these
reasons is the element of uncertainty that is introduced in to
the plea agreement and sentencing processes. A defendant,
entering a plea of guilty to an offense where the discovefy
indicates that his conduct involved a single instance with a
relatively low offense level, may first learn from the pre-
sentence report that the charged offense is only the last in a

series for which he will be held accountable at sentence. This

lThe Federal Defenders have submitted to Congress a proposed
amended version of Rule 32, Federal Rules of Criminal Procedure,
with accompanying commentary.



could result from conscious "sandbagging" where a prosecutor
withholds such information from the defense in order to induce
the plea. Or it might be the result of information discovered
after the plea by the gévernment or the probation officer acting
independently. A stipulation by the parties to sentencing facts
as part of the plea“agreement does not protect the defendant from
such an unpleasant surprise because the stipulation binds neither
the pre-sentence officer nor the sentencing court. Section
6Bl.4.

The potential for surprise at sentencing can be illustrated
by several scenarios drawn from frequently charged federal
offenses. A defendant pleads guilty to distributing in a single
transaction 99 grams of cocaine which Qould place his base
offense level at 16. During the pre-sentence investigation, the
prosecﬁtion reveals that its informants allege that the defendant
" has been distributing the same quantity on a weekly basis for the
previous year. This amount would bring the defendant to at least
a level 34. The defendant would be facing a sentence seven times
greater than he expectéd. Thus; a relatively minor drué
conviction could be punished as a major one. |

Another defendant pleads guilty to bank embezzlement. It
is stipulated by the parties that the loss of $1,500 resulted
from a one-time taking and that the total offense level is 6 [4
(base offense level) + 2 (specific offense characteristic)]. The
pre-sentence officer receives information frém the victim bank

that the defendant is suspected of a series of embezzlments



totaling $§5,000 over the period of a year. This would establish
a total offense level of 12 [4 (base offense level) + 6 (specific
offense characteristic) + 2 (more than minimal planning)]. Since
the government bound itself by stipulation to a lower offense
level, it appears it could not present witnesses in support of
‘the probation officér's conclusions nor defend the court’s
decision on appeal if the court adopted the higher offense level.
Perhaps this might have an impact on the trial court’s
'willingnéss\to follow the pre-sentence officer’s conclusions.
Nonetheless, it presents the prospect of a defendant pleading
under one set of expectations and being sentenced ﬁnder a
dramatically different one.

The uncertainty as to what conduct the defendant will
actually be held responsible is heightened by a number of
additional factbrs: >the limited right defendants have to
discovery; the reluctance of victims to speak to defense
investigators; the enlarged role of independent investigator
given the pre-sentence officer under the guidelines; the lack of
precision in terms and standards used in the specific 6ffense
characteristics (see, e.g., Application Note 8, Commentary to
section 2F1.1, "amount of loss need not be precise"; Application
Note 2, Commentary to section 2Dl1.4, where no drugs seized or
seizure amount "does not reflect the scale of the offense," court
can approximate from other sources). What is clear is that as
long as the relevant conduct cannot be identified and "nailed
down" at the time of plea, there will be greét reluctance of

defendants to plead guilty.



A corollary consequénce of this unéertainty is the well-
founded reluctance of a defendant to speak candidly with a pre-
sentence officer until he knows what the relevant conduct is. A
prudent defendant would give his version of the offense only
after the pre-sentence officer has completed his investigation.
Otherwise, he might“be accused of obstruction (section 3Cl.1),
paint himself into a more serious role in the offense than
otherwise known (section 3Bl.1) or disclose facts that might be
deemed a basis for a finding of criminal livelihood (section
4B1.3). Where the defendant is out-of-custody, this may lengthen
the pre-sentence investigation but should not present a serious
problem. But for detained defendants in districts where
prisoners are held a great distance from the courthouse, it is a
serious problem because the only chance the defendant has to talk
to the pre-sentence officer is at the outset of the
investigation. Over half the detainees in the Northern District
of California afe held 450 miles away in Los Angeles. One week
after their trial or plea in San Francisco, they are returned to
a federal correctional institution in'Los Angeles. They are not
brought back to San Francisco until after the pre-sentence report
has been prepared. These defendants have to choose either éo
remain silent about their version of the offense and risk losing
the acceptance of responsibility and role in the offense
adjustments or speak and risk being seen as less than forthcoming
about the true extent of the 6ffense behavior which is later

discovered.



Another consequence of the enlarged scope of offense
behavior under section 1Bl.3(a)(2) will be an increased number of
trials because there is little or no inducementvto enter a plea
of guilty. Unless a defendant’s guideline would require service
of a'sentenceAlonger than the ma#imum sentence for the count(s)
of conviction the défendant is offered in a plea agreement, there
seems little advantage in entering such a plea. 'If the defendant
‘will be held to the same level ofvoffense behavior whether
convicted of one or twenty counts, it is to his advantage to try
the case if only to guarantee that he will get a hearing on the

otherwise unadjudicated conduct that will be held against hinm.

Section 1Bl.4 Information to be Used in Imposing
Sentence (Selecting a Point Within the Guideline Range

or Departing from the Guidelines)

The Federal Defenders feel that the amendment to section
1Bl.4 when read in conjunction with section 3553(c) (1) as amended
by the Sentencing Act of 1987, Pub. L. 100-182 section 17
(December 7, 1987) violates the equél protection clause because
it denies due process and the Sixth Amendment right to counsel to
a large class of defendants sentenced under the statute.

The imposition of a term of imprisonment requires a court
to compute the points pursuant to the relevant guidelines and
policy statements, compare the offense level points and the
criminal history category with the grid on the sentencing table
to locate the appropriate guideline, and then select the point
within the sentencing range that will be the time a defendant

will serve in custody. At present, every case requires that a



court make the selection because every sentence on the grid
includes a range: each has a minimum and maximum number of
monthé for custody and the spread between the minimum and maximum -
is from one month (0 months to one month) up to eighty one months
(324 months to 405 nonths), unless the maximum is life
imprisonment. |

Section 3553 (c) (1), as amended, requires that a judge state
the reason for the selection of the point in the Sentencing range
unless the range is 24 months or less, in which case no reason
need be given. The sentencing table includes 43 offense severity
levels and six criminal history categories. Altogether, there
are 258 possible positions into which a defendant can come on the
grid, although some positions include the same range. Of the 258
positions, 160 or almost two thirds, have sentence ranges at 24
months or below. Because most defendants in federal cases fall
~within these 160 categories, it can be assumed that a
substantially high number of defendants will nbw have a sentence
imposed for which no reason for selecting the point within the
range need be given.

The statute which authorizes imposition of a sentence
without a statement of reasons has substantial effect on a
defendant’s ability to challenge, either before the district
court or on appeal, a sentence that denies liberty for up to 24
months more than minimum under the appropriate guideline. Under
amended guideline section 1Bl.4, "the Court may consider, without

limitation, any information concerning the background, character



and conduct of the defendant, unless otherwise prohibited by
law." The broad power given is limited by a basic requirement
that the‘information considered not be prohibited by law, which
pre-existed the guidelines. Pursuant to 18 U.S.C. section

3742 (a), the defendant can challenge on appeal not only the
guideline selection“(18 U.S.C. section 3742(a) (2)), but the
legality of the sentence imposed. 18 U.S.C. section 3742(a)(1).
The requirement that a sentence be imposed in conformity with the
law is a safeguard for all defendants, whatever tﬁe length of
their term of imprisonment. To protect this right a defendant
must be given notice of the reason for sentence, In re Oliver,
333 U.S.C. 257, 273, 275 (1948), enabling him to respond by
presenting to the trial judge claims that the period of
confinement is not based on accurate and complete information or
is based on irrational and unreasonable inferences. Due process
requires no less. United States v. Tucker, 404 U.S. 443 (1972);
bThe universal right to the process that is due under the Fifth
Amendment is itself protected by the Sixth Amendment right to
counsel both at sentencing, Strickland v. Washington, 466 U.S.

668, 686-87, (1984), and on appeal. Griffin v. Illinois, 372

U.S. 353 (1963).

‘The distinction in the statute denies to the class of
defendants whose sentences can be enhanced by one to twenty-four
months the due process protections given to othér defendants.
Possible légal challenges to the selection of the point in the

guidelines may be based on the guidelines themselves or the



commentary. Presumptions or instructions included in the
commentary may be facially or factually unsupportable and
therefore unlawful as a basis for sentence. For example, the
presumption that a defendant played a major role_in a drug
transaction because.of the possession of drugs of a high purity
" (Commentary to section 2Dl1.1, Application Note 9) or using a
"reasonable estimate of the range of the loss caused" by a fraud
(Commentary to section 2Fl.1, Application Note 8) may in a
particular case be contrary to the facts. If, however, the
defendant and counsel are unaware that the inference or estimate
is being made, no reéponse can be mounted.

The Commentary accompanying aﬁended section 1Bl.4 provides
an excellent example of-how the "silent" imposition of sentence
under section 3553(c)(1) can deprive a defendant of his right to
challenge a sentence illegally imposed. The Commentary suggests
that "if the defendant commifted two robberies but as part of a
plea hegotiation entered a guilty plea to only one, the robbery
that was not taken into account by the guidelines would provide a
reason for sentencing at the top of the guideline range." The
Commentary does not tell us how the court arrives at the
conclusion that the defendant "committed" the second robbery. If
it did so based on speculation and uncorroborated hearsay, the
defendant’s sentence would be illegal. But the defendant would
have no remedy 6n.appeal.because the court did not state its

reasons for placing the defendant at the top of the guideline.



At the sentencing proceeding, counsel may make challenges
to factual allegations and inferences which might provide the
basis for the selection of the point in the range if these items
appear'in the ére-sentenbe report or the prosecutor’s memorandum.
However, this is 1nadequate notice at the district court level
and prevents review of the 1ssues allowed by section 3742.
Because the judge may consider any information in making the
seﬁténcing decision, the judge may'be influenced by material from
undisclosed or informal sources. Fufther, traditional practice
has been for the judge and the probation officer to have gg parte
conferences prior to sentencing. These conferences are for the
purpose of disbussing'the case. They may yield information
undisclosed in the report, but more frequently will produce
subtle inferences from the information. If the judge gives no
reason for the sentence, the inferences will remain unchallenged.

A judicial statement of reasons is also needed because the
sentence recommendation and reasons for it contained in the
presentence report -is not ordinarily disclosed to the defense.
Fed.R.Crim.P. 32(c)(3)(A). Donald L. Chamlee, direcfor of the
Division of Probation of the Administrative Office of the United
States Courts stated at the annual meeting of Federal Defenders
6n January 12, 1988, that the probation officer will not disclose
the precise sentence recommendation or its reasons. Both the
policy of ex parte communications and the denial of disclosure of

the presentence report are, under guideline sentencing, a denial



of due process fdr all defendants. However, defendants in the
category of sentence ranges between one and 24 months are denied
all notice because the judge need not make any statement of
reasons.

Section 3El.1 Acceptance of Resgonsibility

By changing tﬂree words "offense of conviction" to two
"criminal conduct," the January amendment of this adjustment has
drastically curtailed one of the few mitigating sections of the
guidelines. "Criminal conduct" is undefined in section 3El.1l.
One might argue by reference to section 1Bl1.3 which defines
relevant conduct that it includes common scheme/plan behavior if
the offense of conviction is one requiring grouping under section
3D1.2(d). Thus, to qualify for this adjustment, a defendant who
is charged with and has pled to a one ounce sale of cocaine would
have to admit to numerous other uncharged sales of cocaine that
were part of the same pattern of drug trafficking. In doing so,
the defendant might gain a reduction of two levels by his candor,
but earn an increase of many more levels by establishing that the
quantity of drugs was of a far greater level than the offense of
conviction. More importahtly, the defendant exposes himself by
his admissions to further federal and state prosecutions. -

The Federal Defenders suggest that the October version'of
this adjustment be restored to avoid the cenflict with the
privilege against self-incrimination.

4Bl1.3 Criminal Livelihood



While this guideline is not part of the January or proposed
February amendments; it is having'an impact on indigent
defendants and on the criminal justice process such that the
Defenders wish to bring‘it to the Commission’s attention. The
guideline adjusts the offense level upward to at least level 13
and makes probation“unavailable where the offense is "part of a
pattern of criminal conduct from which (the defendant) derived a
substantial portion of his income." Neither the guideline nor
the Commentary defines the type of offense to which the guidéline
is applicable or the term "substantial portion of income." As a
consequence, the guideline threatens to unfairly burden indigent
defendants simply because they are poor.

| A. Type of Offense to Which Adjustment Is Applicable.

The Commentary to section 4Bl.3 states that this guideline
is "not intended to apply to minor or petty offenses."
Therefore, infractions and Class B and C misdemeanors are
excluded. See, Criminal Fine Improvements Act of 1987, Pub.L.
100-185 section 4 (December 11, 1987). The term "minor" appears
not to be defined in the Guidelines or the enabling legislatioh.
Whether the term "minor" refers to a misdemeanor other than a
petty offense, i.e., a Class A misdemeanor, or only to a felony
is uﬁclear because neither the guidelines or the enabling
legislation defines it.

There is considerable support in the legislative history
that this adjustment was intended to apply only to felonies. As
noted in the Commentary to section 4Bl.3, the guideline

implements 28 U.S.C. section 994(i) (2), which requires the



Sentencing Commission to specify a "substantial term of
imprisonment" for defendants who "committed the offense as part
of a pattern of criminal conduct from which he derived a
substantial portion of his income." The legislative history,

S. Rep. No. 225, 98th Cong.lsf Sess., reprinted in 1984, U.S.
Code Cong. & Admin. News, 3182, 3359, shows that the statute
implemented by the guideline is derived from former 18 U.S.C.
section 3575(e) (2). That statute allowed enhanced sentencing for
"dangerous special offenders" who are being sentenced for a
felony committed "as part of a pattern of conduct which was

criminal under applicable laws of any jurisdiction, which

constituted a substantial source of his income . . . ." See also
United States v. Burt, 802 F.2d 330, 332 (9th Cir. 1986)
(dangerous special offender category under 18 U.S.C. section
3575(e) (2) intended fo apply to "professional offenders"). Thus,
a misdemeanor is not the type of crime.intended by the Congress,
or, we hope, by the Sentencing Commission to justify enhanced
treatment under the Criminal Livelihood adjustment.

There is strong policy argument to support this position as
well. We represent numerous defendants in misdemeanor cases
where the amount of money involved is not great but, as compared
with the meager income of the defendant, is a substantial part of
his livelihood. Typical are the bank tellers in districts
around the country who are prosecuted under what is known as the
"fast track system." To be placed on this track, the amount

taken must be less than $10,000 and the defendant have no prior



record. The government prosecutes these cases as misdemeanors
and seeks only probatibn conditioned on restitution and a fine or
community service. But if misdemeanors are subject to the
Criminal Livelihood Adjustment, many of these telleré will be
going to jail for the maximum term of one year because the
embezzlement is usually accomplished through a planned pattern of
small thefts over period of time and the total amount the teller
takes is often equal to her salary for that period.

B. Substantial Portion ovancome

Sentencing Guideline secfion 4Bl1.3 doeé not define "a
substantial portion of his income." A definition is provided by
the precursor statute, dealing with "dangerous special
offenders," repealed 18 U.S.C. section 3575:

[A] substantial source of income means a source of

income which for any period of one year or more exceeds
the minimum wage, determined on the basis of a forty-
hour week and a fifty-week year, . . . and which for
the same period exceeds fifty percent of the
defendant’s declared adjusted gross income . . . .

(emphasis added).

We do not necessarily support this particular definition
but without some definition} defendants from a poverty or border-
line economical background will find the probation alternative
foreclosed. For example, assume a mother receiving $400 a month
from Aid to Dependent Children fraudulently endorsed five $500
checks over a five month period. Her offense level including an

increase for more than minimal planning would be 10. Because the

checks represented more than half her income for the relevant



period, her offense level could be raised under the Criminal
Livelihood Adjustment to 13. Such a result punishes poverty not
criminality. It surely is not the result the Commission intended
by adoption of this guideline.

The Criminal Livelihood guideline is already seriously
impacting the indig;nt defendant’s interaction with the criminal
justice system. Because the information contained in financial
affidavits used to establish qualification for appointed counsel
can be used to establish this adjustment, magistrates in our
district, in guidelineé cases, are receiving the affidavits ex
parte and sealing them until the end of the case. Clients
generally are well advised not to discuss their income or
employment history with the probation or pre-trial services
officers? for the same reason. This occasions difficult dilemmas
particularly on the issue of bail because employment history and
financial resources are important factors in deciding whether the
defendant should be released. See 18 U.S.C. section
3141(g)(3)(A). Financial information and employment history are
also useful to the pre-sentence officer and the court in
corroborating the defendant’s minor or minimal role in the
offense (section 3Bl.2), establishing a basis for waiver of
imposition of a fine (section 5E4.2), and qualifying the
defendant for an alternative to imprisonment (section 5C2.1) as

well as designing appropriate conditions of supervised release or

2Information given to a pre-trial services officer in the course of
a "bail study" which is otherwise confidential is accessible to the
probation officer for purpose of preparing the pre-sentence report.
18 U.S.C. section 3153 (c) (2) (C)
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. nrobation. But by disclosing such information, the defendant
| risks enhancement'of the offense to a 1eye1‘13. Thus; this
guideline sets:up‘an unfair dilemma for poor;defendants and
iinhibits the;flow of infofmation in . the justice process.

| The Federal Defenders do not belleve that the Comm1551on
1ntended thls guldeilne to punlsh defendants merely because they .
are poor. ‘That, however, is the.effect of the Criminal
Livelihood guideline as presently enacted. ' We u:ge the
Commission either to eliminate it or clarify its terms so it will
_be applied even-handedly. | |

PROPOSED GUIDELINE AMENDMENTS - FEBRUARY 1988

j A. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A2 4)

Appllcatlon Note 3 says the base 1eve1 "does not assume any
51gn1f1cant dlsruptlon of governmental functlons," and suggests
theyposs1b11;ty of an upward departure_under’sectlon'5K2.7. - We
would hope the qualifier "significant" is adequate to deter
probation officers from ad§ocating this'departure in every case.
B. PROPOSED ADDITIONAL OFFENEE GUIDELINE'(Section 2A5.3)

ThlS guldellne would extend guldellne coverage to

E 'v1olat10ns of 49 u. S C. section 1472(k)(1), acts commltted 1n the

spec1a1 alrcraft jurlsdlctlon whlch, if commltted w1th1n the
special marltlme and terr1tor1al jurlsdlctlon,vwould be offenses °
.under spec1f1ed sections of Tltle 18. The guldellne merely says
the base level is the offense 1eve1 appllcable to the underlylng I .

ﬂoffense.



Application Note 2 would say that if the conduct
"endangered the safety of the aircraft or the passengers, an
upward departure would be warranted." This note may be
misinterpreted to suggest a departure in every case. Under
existing guideline section 2A5.2, Interference, higher base
levels apply if the defendant "intentionally" (level 30) or
"recklessly" (level 18) endangered safety. The Application Note
should include some qualifier such as "intentionally or
recklessly", or "directly".

This Part B, unlike Part A, does not include proposed
conforming amendments. If the guideline is promulgated, it
should include:

PROPOSED CONFORMING AMENDMENT

"In Appendix A (Statutory Index), insert the following
in the appropriate place:

"49 U.S.C. section 1472(k) (1) Section 2A5.3"
C. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A6.2)

This proposal would extend guideline coverage to offenses
under 18 U.S.C. section 35(b), Imparting or Conveying False
Information Regarding Attempt to Wreck or Destroy Aircraft or
Aircraft Facility, Motor Vehicle or Motor Vehicle Facility, or
Vessel.

At a base offense level of 12, almost all cases would be
nonprobatable, absent a departure. The Background note says the
typical case involves a false report of a bomb aboard an

aircraft, and the "NOTE" requests comments on whether specific



offense characteristics adjusting for lack of premeditation, the
apparent credibility of the threat, or degree of disruption
should be included.

The statute facially covers the de minimis violation of a
wisecrack made by artraveler directly to security screening or
airline personnel, where there is no apparent premeditation, the
lack of credibility of the threat may be quickly determined, and
the degree of disruption is minimal. Since the offense is
strictly a felony, it would be hoped that prosecution in such
cases would be rare, affording a suspect the benefit of the doubt
as to whether the conduct was willful and malicious. The
guideline, however, should include those specific offense
characteristics, by adding:

"(b) Specific Offense Characteristic
"(1) If the conduct evidenced little or
no deliberation, or the threat carried
little or no apparent credibility, and
the degree of disruption was minor,
decrease by 4 levels."

As with the previous proposal, if the guideline is
promulgated, there should be no addition to the Statutory Index:

"PROPOSED CONFORMING AMENDMENTS

"In Appendix A (Statutory Index), insert the following in
the proper place: .

"18 U.S.C. section 35(b) section 2A6.2
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- Mr. Chalrman and dxstzngulshed members of the Commxssxon, i -
very much apprecxate agaln having the opportunity to appear on
behalf of the National Assoc1atxon of Criminal Defense Lawyers to

present our v1ews on the Comm1551onfs emergency ‘amendments, as

promulgated on January . 15 1988 and on the four amendments to

o

the gu1de11nes proposed on or about February 16, 1988.

~

The Natlonal Assoc1atxon of Crlmxnal Defense ‘Lawyers (NACDL)‘t

is a natlonwlde, voluntary bar assoc1atxon comprised. of over

‘5,000 lawyers and law professors,, most of whom are actlvely
,engaged in defendxng cr1m1na1 prosecutlons and 1nd1v1dua1 rights. -
It was founded 27 years ago to promote study and- research in the

field of cr1m1na1 defense law, and to encourage the lntegrlty,

1ndependence -and’ expertlse of criminal defense lawyers..

bThroughout our hlstory, we have worked to protect the rights andr

llbertles of those accused of criminal offenses, and to promote-

the proper admlnlstratlon of Justlce. We have pursued these

goals through a varlety of educatlonal and pubiic servxce

act1v1t1es, including national tralnlng programs, publlcatlons,>

committee act1v1t1es, legxslatlve actlon, and by appearmg as

Aamlcus curlae 1n 51gn1f1cant criminal Just1ce cases.

My name 1is Alan Ellls and I am both V1ce Presxdent of the

'Assoc1atlon and Chalrman of NACDL's Llalson Committee to the

Sentenc1ng Comm1551on. Our. commlttee has met and discussed both

sets of amendments and has authorlzed me to provide the followlngs

renarks.




i
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Permzt me to begin by making. a few general comments about

‘ the emergency amendments and to provide some context for those

comments by sharing some 1mp:essxons I have recelved_from lawyers

from both within and outside of the Association.

For the past several months, I have had the prlvzlege of

travel;ng throughout the country, part1c1pat1ng in and attendlng

'numerous semlnars and tra1n1ng se551ons 'on the Sentenclng

Guldellnes. of all the descrlptors that could be used to
characterlze the response of the bar to the guldellnes and . the

procedures for thelr implementation, the,most_accurate term that

one comes away with is "confusion." While a considerable amount

of that perplexity relates to the newness of the guldellnes and

the dramatlc changes they brlng about for the practltloner, much N

of the problem can be explalned by the - fact that the . average~
lawyer knows l;ttle more than the fact that a gu1de11ne system.ls
now.in.place and_that.the rules‘governingethat system-haue been
issued :When one‘of the Speakets at these seSsions~begins to

llst the varlous ver51ons of the guldellnes 1ssued since . Aprll

13, 1987 and the amendments to the Act the eyes begln to role

and audible groans can be heard.

In all falrness, this demonstrable‘.response is somewhat
)ustlfxed In less than one year, we have seen the'publication

of'the.guidelinesjin mid-April followed almost immediately with

- the May 1, 1987 uersion incorporating technical, clarifying and’

‘ conforring amendments. A : Supplementary _Repor.t .containing
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‘significant material is put out in June 1987, followed by the
~ October 1 "reformatting " Then we have the December 7, 1987

amendments to the Act and a set of emergency amendments 1ssued in

- January 1988. In between, we have the Prosecutors Handbook

publlshed by the Department of Justlce and various texts - and

"How-To" books prepared by a number of different authors. ~ And,

' once. you add in Jud1c1al pronouncements from San Diego and other f

jurisdictions. you can well understand the frustratlon and the

quantum of confusxon

I have provided all of this as a preface to the
pr1nc1pal comment that I wish to make: even though Section 21 of
the Sentenc1m; Act of 1987 authorlzed the Commission to 1ssue
'emergency guidelines, I believe that it was terrlbly unwise for
the_Commlss;on to use that dlscretlon Whether Or not there were
“urgent and compelling" reasons to promulgate these amendments
(an issue whlch NACDL does not at thls time w1sh to address but
:about whlch -I, personally,i have doubts), burdening the
practltloner Wlth them so soon after the "latest" edition was
publlshed negatlvely 1mpacts upon the Conm1551on s credlblllty
kForgettlng for ‘the moment the 11m1tatlons on the dissemination of
these changes (a not-so -trivial problem that begs for immediate
solutlon and a subject about wh1ch I have some comments below),
' one can understand the plalntlve questlon heard often throughout
Ithe country "How do they expect us to learn these (expletlve~

deleted) guldelznes 1f they keep on changlng them?"’
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In all seriousness, the success of the guidelines - and
ultimately the success of the Commission - will depend on the
ability of practitioners, judgesAand probation officers to make
sense of them. It will further depend on their willingness to
try to work with them rather than against or in spite of them.
The Commission should be sensitive to that fact and should gauge
the use of its discretion to amend the guidelines with that in
mind. This hearing clearly represents a more reasoned and
workable approach to the amendment process. NACDL believes that
such -a ﬁearing should have proceeded the issuance of the
emergency amendments; it would have served to encourage the view
that the guidelines are workable and that the Commission is

striving incrementally to make them more so.

Turning next to the emergency amendments themselves,
permit to note Jjust a few specific comments. Despite the
explanatory note often included as the purpose for many of the
changes, NACDL believes that several of the amendments did far
more than merely "clarify" the guidelines. In a number of
instances, as addressed by several of the speakers today, the
changes appear to be substantive, making significant revisions to
the guidelines and the ultimate sanctions imposed pursuant to

then.

The prime example of the breadth of such changes can
be found in the revisions to sections 1Bl1.2, 1Bl.3, and 1Bl.4.

Although the introduction to the Guidelines Manual still states



that the Commission had abandoned a "pure" real offense system in
favor of a ‘'"charge offense® system with a number of real
elements, the Commission has just about come full circle through

the use of the Relevant Conduct vehicle. The principal thrust of

)these amendments - the impression that the reader comes away with

- is that everything counts: every act, every ounce, every harm,

and every dollar will be added into the total to determine the

—

offense level whether on not the conduct was charged and whether _
SNS——

or not it was proved beyond reasonable doubt. The Commission may
e ———

have Jjettisoned the July 1986 draft as impractical and

unworkable, but its basic concept is alive and well and living

now under the name of relevant conduct.

NACDL has previously expressed its opposition to a real
offense system and I will not burden you with a repetition of all
those arguments. Suffice it to say that the emergency amendments
here give increased power to the prosecution to pick and chose
the strongest case while saving other offense level aggravators
for introduction under a less stringent burden of proof: in a
drug case, for instance, knowing that several additional
trafficking quantities can be considered for sentencing purposes
under a preponderance standard might well influence the
go#ernment to dismiss some of the less easily provable counts or
to not bring charges relating to them at all. Further, NACDL
believes that these amendments have contributed more ahbiguity to
the system througﬁ the use of such concepts as "harm" and "risk

of harr" (and here the Application Notes do very little, if



”_sentencing court'may consider and, further, 1eav1ng the dec1$1on

.y’ raanything at all, to eliminate the confusion). The result will be .

"importantly‘for the‘drafters Of'the legislation; more unwarranted

more unfairness‘-for~ the criminal"defendant‘vand, maybe more

disparity in application.

Before .leaving 'this “issue, please permlt me to pose a

‘questlon of you as it relates to these new sect1ons 1n order to

test my llmlted understandlng A departure for substanfigl»

a551stance per §5K1 1 must be 1n1t1ated by the government.' While
—~
that guldellne appears to 1mp1ement“28'U.$.C. §994(n), that code

section (unlike 18 U.S.C. §3553(e) which deals specifieany with
'1mp051ng sentences below mandatory m1n1mums) makes no reference

Vto 11m1t1ng its appllcablllty only. to where the prosecutlon so

warrants , Per operatlon of. 5181 4, is the sentenclng,judge now

permitted to scon51der,~a- defendants _cooperation:‘even if the

government ‘makes no motion?: If-not;tdoes not that amount to a

‘violation of 18 U.S.C. §3661 by placing a limitation>on what the

to so 11m1t the court solely in the hands of the prosecutlon°

R ¢ w111 be brief as to our remalnlng comments pertalnlng to

the emergency amendments"

'_l) The Achange to §2B1.2 ﬁeceiving Stolen Property

effectiVelY?Iincreases"the- length of the 'sentences. imposable“’

pursuant to it. This "clerical error" fix that'somehow.survived
both,the May 1 and October 1 revisionsrmakes a substantive change

in the .guidelines for these offenses:



2) The amendment to the Application Notes to §2D1.1 through
the insertion of new note 11 further exacerbates the relevant

conduct problem discussed above: the prosecution is given more

—

latitude to charge only the "good" counts or the "easily

Brovable" ones, leaving the remaining types and quantities of

—

drugs to enhance the sentence through a less burdensome standard

e ———

of proof;
Q\/—*

3) The amendments to §2L1.1 Smuggling, Transporting, or
Harboring an Unlawful Alien effectively increase the sentences

imposed per this guideline and shift the burden to the defendant
to prove the negative in order to receive the reduction;

4) The amendment to §3El.1 Acceptance of Responsibility
places a defendant in a "Catch 22" situation: it may require him
to incriminate himself by discussing and detailing conduct
totally apart and distinct from the charges he is facing, thus
enhancing his sentence, or forego the otherwise appropriate two-
level reduction for his acceptance of responsibility. This
clarification means that, even though a defendant is sincere and
has done everything expected of him as listed in the application
notes, the reduction will not be rewarded unless and until he
exposes himself to even further jeopardy. Such a potential
increase will more than likely vitiate any benefit that might

have been derived from the original responsibility acceptance.

Moving next to the four new proposals, NACDL wishes to offer
only one general comment at this time: we believe that the

Commission should indeed attempt to develop specific offense



'characterlstzcs fbr §2A6 2 m artin or Co ve n a set

Information 3 gardlnq Attemgt to Wreck or Destroy A;xcragt o;

Aircraft Facilit Motor Veh1c1e or Motor Vehicle Facility, or

Vessel. As already ‘recognized by the_ Commiss:.on, these type

offenses occur across a broad variety of fact patterns, often
bwith 51gn1f1cant mltlgatlng circumstances present. ~ The

‘Comm1551on should attempt to capture some of these potent1a1

mltlgators'and 1ncorporate them within the guidelines. Frankly,
we are troubled by 'the ‘fact that tne guidelines eontain

incredibly few instances where obvious ndtigating_factors are

_spelledyqut-ae offense characteristics. NACDL would be pleased

to work with the Commission to'deyelop such both'in regard to

. this section:as well asyfor others.

Permit me to raise an additional matter that I believe is
conelstent with the purposes of' this heatingi - When the
Commission forwarded 1ts emergency amendments to the governmental
actors in the cr1m1na1 Justlce ‘famlly, it 1nc1uded a set of

supplemental'illuetrations,regafding multiple counts and criminal

;history. - These incredibly neeful ‘materials should have been

shared with everybody. If the guidelines are to werk,'all the

' players should be able to ‘work with them; the 'successful

implementation of the guidelines. will depend on - everyone's

understanding of and facility with the system. Anything that»tne

Commission can do or has done to facilitate that'understanding'

and workabilitnyhouid'Be made available. The same is true with

the ‘"expert system," the eomputer program, currentiy being



‘de‘velope‘d‘.‘ NACDL urges the COmm1sszon to make all the necessary":_z_”_-:

; ~_'_‘tools avaxlable to l_l those mvolved 1n the’ process.

In summarf, 1 thank the‘ Comm.lSSlOn‘ agam for thxs:"xi,z-'--« "
;"i’g'.ﬁ'"’opportunlty to. express our v1ews and to make our suggestzons
‘},Twn:h the-sole exceptzon of the promulgat:.on of the emergency-
‘._“amendments, the Commssmn has been most open to the pubhc to
R recelve comment and 1nput and has demonstrated an apprec1atlon4
'..'.»for the wlsdom of that feedback by 1ncorporat1ng many of the
'remarks 'S0 provxded I belleve that such 1nteract10n has in the
’*‘?prast resulted m 1mprovements to the gu1de11nes and 1 trust thatw |
l;‘-'-','f‘-_r-:'.-‘s:Lmllar colloqules (both formal and 1nformal) w111 contlnue in
\7'-4vbl'v;"=the future. We have now been permltted to express our v1ews on:.»a-ﬂ---’:‘“
":“‘f\.'..’*';jthe emergency amendments.- NACDL's 1eg1t1mate complalnt in thJ.s:__.f"W'H\*"I'.i“
i regard is. that we, and other groups and 1nd1v1duals, should ‘have
g v'.',~‘.f_"-;‘been prov1ded such an opportum.ty before they went -into effect. )
.A:'?""We belleve that 1f we had as chance to address some of the‘l’ i
"‘spec1~-f~1c problems, the resultlng amendments could have been-;

"«-better crafted 1n general and more even-handed 1n partlcular.
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Thank you for the opportunlty to speak to you today. My

h_name:1s Jeffery:Troutt. I am dlrector of the Free Congress

qundation's Judicial Reform Pro:ect.. It is a pr1v11ege to be

" here today to speak to you about the Commrssxon s proposed

rev1s1ons to 1t Gu1de11nes.

As you know, I had ‘mixed. feellngs about the Gu1de11nes you

. passed last year. On the one hand, they provide meaningful

sentences for the most egregious offenders. On the other hand,

"I believe that the Commission did not 11ve up. to its full

potentlal, or the requirements of the Sentencing Reform Act.

Before I begin my comments on the revisions you are

,proposing;'l wouldvlike to relate to you3a.conversation'1 had-

w1th a frlend of mine who practlces law on the West Coast. My
frlend S pract1ce con51sts malnly of cr1m1na1 defense Many of
his c11ents_have‘been-accused.of.drug-related crimes.

'My friend is:upset about the Sentencing Guidelines. ﬁe

complainedbto°me in a friendly way that the Guidelines are

making his job difficult. His clients, and the clients of his

coIIeagues, are facing what he called,d“serious time.” But he

said-something'intereSting to'me. Referring to the types of

,cr1m1na1 defendants most affected . by the Guidelines, he said,

f¥ouuknow what,_Jeff? A lot of these people deserve to be
behind ‘bars for a long, ‘long time."

Thls comment is especrally enllghten1ng when you consider

“that my frlend 1s a member of the Amerlcan C1v11 leertles
'iUnlon and the Natxonal Lawyers Gu11d - organrzat1ons which

. bave been,hlghly,crltrcal of this Commrssron s work.

-1
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) My friend told me that one of his clients is facing about
20 years in prison for possession of a large amount of illegal
drugs. His client told him that had he known about the new
Sentencing Guidelines, he would not have committed the crime
that he did. While this is only the story of one person, it is
safe to'éssume that there are many like him all across the
country. -

Itvis also safe to assume that the word about the
Sentencing Guidelines is getting out to the criminal
community. The message is this -- the courts of the United
States are giving "serious timé" for serious crime.

As many of us people testified to this Commission, giving
“serious time" for serious crime has a strong deterrent
effect. As the message about the Guidelines gets out to the
criminal community, we can safely assume that many of them will
do what my friend's client now wishes he had done -- abandon
criminal activity.

That is good news for all of us, and the Commission
deserves the thanks and praise of all Americans for helping to
get dangerous criminals off of the streets and into prison.

The Revisions to the Guidelines

In drafting revisions to the Guidelines, the Commission

‘followed what the Chairman called a "cautious approach." I

find that perfectly reasonable under the circumstances. You
gave much thought and effort to your Final Guidelines, and are
well advised not to tinker with them too much until you have



gathered information as to how they are working.

While you got off to a fairly good start, there were a
couple of weaknesses in the Guidelines that I had hope you will
address in the revisions.

Reduction in Disparity

One"of the pfoblems with the Second Draft Guidelines was
that they provided overly-large ranges for aggravating and
mitigating factors. These were clearly outside of the
requirements of the Sentencing Reform Act, which states that
the Guidelines should not provide sentences which vary between
the greater of 6 months or 25%. The Act also allows judges to
depart from the guidelines when aggravating or mitigating
circumstances arise which were not contemplated by the
Commission.

The Final Guidelines eliminated these wide ranges, but
provided that judges may "depart” from the Guidelines if they
finds that an aggravating or mitigating circumstance comes in
between two levels. For example, if the Guidelines provided
for an increase of 5 levels for serious bodily injury, and 2
levels for minor injuries, and the court found that an injury
was in between serious and minor, it could depart from the
guidelines and raise the levels between 2 and 5.

In essence, you have retained broad judicial discretion.
You have eliminated ranges, but invite judges to depart from
tpem. This is a change in form only -- the Commission is
retaining judicial discretion, but calling it a “"departure."

-3 -



s

. This encourages judges to depart from the Guidelines. At
the hearings last year, one of the judges testified that he
would f£ind a way to circumvent the guidelines if he didn't like
the sentence they required. This shows a lack of respect for
the intention of Congréss that the Commission should not
encouraéeﬁ ’

I urge you to eliminate this provision from the Guidelines.

The Death Penalty

Under 28 U.S.C. § 994, the Commission has the duty to
*promulgate and distribute to all courts of the United States
. . guidelines . . . for use of a sentencing court in
determining the sentence to be imposed in a criminal case."
The Act makes it clear that the Commission's authority includes
the entire range of federal criminal statutes.

Federal statutes call for the death penalty for several
crimes, including murder, espionage, treason, hijacking, and
assassination of the President. I urge you to promulgate
guidelines to impose the death penalty for federal crimes for
which the death penalty is prescribed. The Commission should
no more forgo considering the death penalty for this reéson
than it should forgo considering any other sentence
contemplated by the federal statutes.

When you voted against promulgating death penalty
Guidelines last year, you were understandably concerned about
the reaction from a small, but powerful, segment of Congress.
The pélitical situation has changed since then. The Guidelines
survived challenges from both Houses of Congress. Assuming

- 4 -
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"hearings towards that end;

they survive judiciai review,;they_will become an unquestioned

part of the criminal justice system. Now that the GQidelines

are in place, it is clear that the Commission mpst'continue to.

‘exist in ordér;;o monitor and alter- the Gnidelines where

necessary. While the promulgation of death penalty Guidelines

‘would still be controversial in some sectors, there are limits

to what the opponents of those Guidelines could do.

Further, I submit.to you that it highly improbable that in
an election.yeat the Congress would.vote to rescind such
Guidelines should you promulgate them.

I believe that thére is still time for the Commission to
promulgate death penaltyicuideii@es,ﬁand i urge you to hold

s Ml—uw

Gi#en the high level of acrimony that accompanied every
action which the Commission undertook last year, it is
understandable that you chose to>act cautiously in your first
revisions. However, the problems in the Guidelines that remain
are of such import that they need to be addressed.

Measured against the previous sentencing system, the
Guidelines are a considerable improvement; measured against the
Sehtencing Reform Act, they perhaps fall short. |

The rangeé called for in aggravating or mitigating
cifcumstances needs.to be modified. I urge you to remove the
provision allowing judges to depart from these ranges. By

doing so, you will meet the letter and spirit of the Sentencing

' Reform Act.
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Thank'you for'the'opportunity'toAspeak to yon today. My

name is Jeffery Troutt.' I ‘am d1rector of the- Free Congress

",'Foundatlon s Jud1c1a1 Reform Pro:ect. It is a pr1v11ege to be

f-}here today to speak to you about the Commlsslon s proposed

rev1S1ons to 1t Gu1de11nes.

As you know, I had mlxed feellngs about the Gu1de11nes you

Vpassed last year. On the one hand, they prov1de meaningful-

sentences-for the most egreglous offenders._ ‘'Oon the other hand

I be11eve that the Comm1ss1on did not 11ve up- to 1ts full

potential, or the requlrements of the: Sentenc1ng Reform Act.

Before I beglnvmy comments on the rev1s1ons you are.

'propos1ng, I would. lxke to relate to you a conversatlon I had

with a friend. of m1ne who practlces law on the West Coast My

friend's practlce cons1sts mainly of cr1m1nal defense. Many of .
his clrents have’beenVaccused_of'drug—related crimes. |

'My friend isfupset about the SentencingAGuidelines he
complalned to me in a fr1end1y way that the Gu1de11nes are
maklng h1s Job d1ff1cu1t ‘His cllents, and the clients of ‘his
colleagues, are fac1ng what he called,_“serious time." aBut he .
said someth1ng 1nterest1ng to me. . Referrlng to the types of

cr1m1na1 defendants most affected by the Gu1de11nes, he sa1d,

_“You.know what Jeff? A lot of these people deserve to be

Abehlnd bars for a long, long time."

ThlS comment is espec1a11y enlrghtenlng when you consxder

that my frlend is a member of the American Civil L1bert1es

- Unlon and the Nat1ona1 Lawyers Guild -- organ1zat1ons wh1ch

have been'h1gh1y cr1t1ca1-of~th1s.Commlss10n s work.

v.- 1 -t



My friend told me that one of his clients is fac1ng about
20 years in: prison for posse551on of a large amount of 111ega1

drugs. His c11ent told him that had he known about the new :

'-Sentenc1ng Guidelines, he would not have committed the crime '

that he d1d While this 1s only the story of one person, 1t is

safe to assume that there are many like him all across the

- country. ’ -

It is also safe to assume that the word about the

Sentencing'Guidelines is getting out‘to”the criminal

' community. The message is this - the courts of the United

_ States are g1v1ng ”serious time for serious crime.

~ As many of us people.testified to this Comm1551on, giving
serious time" for serious crime has a strong- deterrent

effect. As the message about the Guidelines gets out to the

' cr1m1nal community, we can safely assume that many of them w111
- do what my.friend S client now‘w1shes~he had done ——,abandon,

.criminal activity

That is good news for- a11 of us, and the Commission

; ’deserves the thanks and praise of all Americans for helping to

get dangerous criminals off of the streets and’into,prison.
| The Revisions to the ggigeiingsr_ |

In drafting revisions to the Guidelines, the CommisSiOn

Afollowed what the Chairman called a "cautious approach " 'I

find that perfectly reasonable under the c1rcumstances. You

gave much thought and effort to- your F1na1 Guidelines, and are

; well adv1sed not to tinker with them too much unt11 you have

'_-.2»=
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gathered information as to how they are working.

While you got off to a fairly good start, there were a
couple of weaknesses in the Guidelines that I had hope you will
address in the revisions.

Reduction in Disparity

One'of the pfoblems with the Second Draft Guidelines was
that they provided overly-large ranges for aggravating and
mitigating factors. These were clearly outside of the
requirements of the Sentencing Reform Act, which states that
the Guidelines should not provide sentences which vary between
the greater of 6 months or 25%. The Act also allows judges to
depart from the guidelines when aggravating or mitigating
circumstances arise which were not contemplated by the
Commission.

The Final Guidelines eliminated these wide ranges, but
provided that judges may "depart” from the Guidelines if they
finds that an aggravating or mitigating circumstance comes in
between two levels. For example, if the Guidelines provided
for an increase of 5 levels for serious bodily injury, and 2
levels for minor injuries, and the court found that an injury
was in between serious and minor, it could depart from the
guidelines and raise the levels between 2 and 5.

In essence, you have retained broad judicial discretion.
You have eliminated ranges, but invite judges to depart from
tpem. This is a change in form only -- the Commission is
retaining judicial discretion, but calling it a “departure."

-3 -
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-vThis'encourageS‘judges to'departvfrom‘the'Guidelines.” At

‘the hearings last year, one of the judges'testified that he

uould,find a way to.cirCumVent the,guidelines‘if‘he didn‘'t like

‘fthe‘sentence they required. This shows aylack of respect for

‘the‘intention;of Congress thattthe‘Commissiongshould not

encourage.
I urge you to e11m1nate this prov1s1on from the Gu1de11nes.

_ The Death Penalty
: Under 28 U.S. C § 994 the Commlss1on has the duty to

‘"promulgate and dlstr1bute to all courts of the Unlted States

. . guidelines . . . for use of a sentenc1ng court in o
determlnlng the sentence to be 1mposed in a cr1m1na1 case."
The Act makes 1t clear that the Comm1551on s authorlty 1ncludesyh
the entlre range of federal cr1m1na1 statutes '
Federal statutes call for the death penalty for several '

crimes,‘1nclud1ng murder, esplonage,'treason, hljacklng, and ‘

'assassination‘of'theTPresident.” I urge you to_promulgate

k guidelines to impose the death penalty for federal crimes for

which the death penalty 1s prescr1bed.c‘The'Commission should
no more forgo consrder1ng the death penalty for this reason

than it should forgo cons1der1ng any other sentence

<contemp1ated by the federal statutes.

When you voted against promulgatlng death penalty

Gu1del1nes last - year, you were understandably concerned about'

:-the reactlon from'a small but powerful, - segment of Congress.

- The pol1tlca1 s1tuat10n»has changed~51nce then.' The Gu1de11nes R n

survived challenges from both Houses of Congress. _Assumzng

- 4 -



they survive judiciai review, they will become an unquestioned
part of the criminal justice system. Now that the Guidelines
are in place, it is clear that the Commission must continue to
exist in order to monitor and alter the Guidelines where
necessary. While the promulgation of death penalty Guidelines
would s£111 be cbntroversial in some sectors, there are limits
4to what the opponents of those Guidelines could do.

Further, I submit to you that it highly improbable that in
an election year the Congress would vote to rescind such
Guidelines should you promulgate them.

I believe that there is still time for the Commission to
promulgate death penalty Guidelines, and I urge you to hold
hearings towards that end. -

Conclusion

Given the high level of acrimony that accompanied every
action which the Commission undertook last year, it is
understandable that you chose to act cautiously in your first
revisions. However, the problems in the Guidelines that remain
are of such import that they need to be addressed.

Measured against the previous sentencing system, the
Guidelines are a considerable improvement; measured against the
Sentencing Reform Act, they perhaps fall short.

The ranges called for in aggravating or mitigating
circumstances needs to be modified. I urge you to remove the
provision allowing judges to depart from these ranges. By
doing so, you will meet the letter and spirit of the Sentencing

Reform Act.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
PROBATION OFFICE

a

.KENNETH B. ANDERSON _ o POST OFFICE BOX 12206
CMIEF PROBATION OFFICER Pensacola PE';%:‘-::;:-:::OO
POST OFFICE BOX 1783 PLEASE REPLY TO:
TALLAMASSEE 32302 POST OFFICE BOX 880
904-881-7188 PANAMA CITY 32402
FTS: 968-7188 904-769-8069

POST OFFICE BOX B89
GAINESVILLE 32802

March 16, 1988 904-377-1655

Honorable William W. Wilkins, Jr.
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400 -

Washington, D.C. 20004

Re: Public Comment for
March 22, 1988

Dear Judge Wilkins:

In response to your request for comment and input concerning the January 15
temporary amendments and the proposed additional changes, I do not have any
specific comment.

. Among the probation officers and other court family members in this district
who are involved with guidelines, it would appear that the main concern at
this time is finding direction on which guidelines apply to which offenses.
As you mentioned in the letter of January 7, 1988, there are now several
versions of the guidelines due to the President's action as well as the
Commission's implementation of the emergency amendments. We are unsure as
to which set of guidelines and amendments need to be applied to the cases
as they come into court. It would be most helpful if the Commission could
provide some clear and definitive instructions on which set of guidelines
we should use.

Regrettably, the several changes via congressional action and Commission
emergency action have resulted in some confusion and uncertainty on the part
of the staff at a time when officers were just beginning to feel a little

more on top of the situation. I recognize that changes are necessary in order
to make the guidelines more complete and workable; however, the requested
clarification on what to use and when would be most helpful.

Sincerely,

WST:dew

cc: Mr. Kenneth B. Anderson



UNITED STATES DISTRICT COURT

4 NORTHERN DISTRICT OF GEORGIA
. PROBATION OFFICE
DANIEL D. RECTOR ROME 30161
CHIEF PROBATION OFFICER 831 FEDERAL BLDG.
2003 U.S. COURTHOUSE P.O. BOX 48
78 SPRING ST, S.W. GAINESVILLE 30501
ATLANTA 30303 126 U.S. COURTHOUSE

Atlanta, Georgia
March 18, 1988

The United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.

Suite 1400

Washington, D. C. 20004

Attention: Public Comment

Gentlemen:

A guideline application question recently arose in an arson case
to be sentenced in our District.

. Arson guideline 2K1l.4(b)(5) states "if the defendant endangers the
safety of another person, increase by four levels”".

This offense involved a small brush fire intentionally set by the
defendant. The fire department responded shortly after the fire
was set and extinguished the fire without incident. The question
is whether endangerment of the safety of the firefighters should
be considered under 2Kl.4(b)5, therefore, resulting in a 4-level
increase to the base offense level?

After a thorough review of the guideline manual, a call to the
"hotline", and discussion with several other officers, this
question remains unanswered. The intent of the Commission is
paramount in interpeting this guideline application, therefore, we
felt it would be appropriate to bring it to your attention for
further discussion and review.

Thank you for all of your past and future assistance, and if we
may be of service to you please let us know.

Sincerely,

EE A. NEWTON
. ' Deputy Chief
U. S. Probation Officer

LAN:ph
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Chairman Wilkins, Commissioners of the United States

‘ SentenCing CommiSSion, Ladies and Gentlemen,,I am Edward R. Becker,
' Judge of the United States Court of Appeals for the Third Circuit.

‘I appear ‘today in my capaCity as Chairman of the Committee on

Criminal Law and Probation Administration of the JudiCial

Conference of the United States to prOVide comments on behalf of

- the Committee and the u.s. Probation System prior to the submission

of your amendments to Congress on May lst. As you are. aware, I

\

VOlced my concern that public hearings were not held prior to the

publication of the emergency amendments of January 15, 1988 I am

gratified-that this hearing ‘has been convened. It augurs well as _.

‘precedent for the future. Moreover,~1 take this‘opportunity to

.vacknowledge publicly the cooperation of the SentenCing Commission

and its staff which have worked with me and my committee in

“informal meetings along With the staffs of the Federal JudiCial
~‘Center,_Probation DiViSion, and the Office of General Counsel of
-__the Administrative Office in an effort to solve problems related to

'implementation of the SentenCing Reform Act of 1984 as: amended

" As Chairman'of the‘Criminal Law and‘Probation.Administration
cOmmittee, I generally do not make . normative judgments about - the ,

sentenCing guidelines. Rather, what I prefer to do and Will do

' today is identify some problems in guideline application that

judges, magistrates, and probation officers in-the field have
encountered. I offer this information in order to aSSist the

1.



~ Commission in its deliberations_about‘modificatiOns or amendments
"to the guldellnes. I will comment upon five areas of the
-Wguldellnes that pose appllcatlon problems for the courts and

,’probatlon offlcers.v

We have rev1ewed the three new guldellnes and- one rev1sed

"’,guldellne under con51deratlon for amendment and we have not p
fldentlfled any problems w1th them. I therefore take no. posrtlon

'regardlng thelr submission to Congress

My flrst pornt concerns the" effectlve date of - amendments to

: the guldellnes. Although 18 u.s.c. Section 3553(a)(4) provzdes
.,that the sentenc1ng judge shall consider the guldellne in effect onl

:the date the defendant 1s sentenced the Supreme Court'’s holdlng in

lMlller v. Florida, 482 U.S. ___ , 107 S. Ct. 2446 (1987) requlres |
fthat, where a. substantlve guldellne has been changed to the
._dlsadvantage of a defendant, the sentencmng judge must con31der the -

rguldellne in effect on the date the offense occurred

Thus, guldellne users will ‘need to be contlnually aware of the

,effectlve dates of each guideline, be able to compare any changesf
in the guldellnes to determlne whether they are to the advantage or
:’dlsadvantage of the defendant, and, flnally, be cautloned to use. at

Asentenc1ng the substantlve guldellnes that are most advantageous to-

thepoffender. As explalned in Judge Wllklns’ letter of January 7,



11988, you tried to address'these needs by'providing the amendments

on replaCement pages, reprinting the amendments with the

Commission's stated reasons for the changes in Appendix C, and by

recommending that users retain old pages. Your subsequent

softcover reprintingfof the guidelines”includes Appendix C and a

date at the bottom of each page of the guldellnes Aithough these

methods are well lntentloned, they do not show the user exactly

Wthh of the several guldellnes on any glven page has changed, nor
do they 1nd1cate what the earlier guldellne prov;ded To av01d

confu51on, and the 1nev1table lltlgatlon confusxon brlngs, I urge

- you to address these concerns more effectlvely. One way to do this

would be to reprint the guidelines show1ng the effectlve dates of

, each guldellne and, where a guldellne has changed, reproduce
jlmmedlately after the amended guldellne, the prlor guldellne
"Addltlonally, T recommena that the Commxss;on s guldellne worksheet‘

-computer program prov1de the effectlve dates for each guldellne

used. '
11

Another area of 51gn1f1cant ‘concern is the amount of tlme

r'needed by the probatlon offlcer and the court to apply guxdellnes

to petty offenses A petty offense is defined at 18 U s.c. Sectlon‘

19 as a Class B mlsdemeanor, punlshable by 31 days to 6 months in .

custody, a Class C mlsdemeanor, punlshable by 6 days to 30 days; ori'

" an lnfractlon, punlshable by no lmprlsonment or up to S5 days of



aincarcerationQVVAll petty offenses are subject to a $5,000 fine,
for an individual Guideline Section 2X5. i'provides that.

f guldellnes are to be applled to petty offenses only when a
,”spec1f1c” guldellne has been promulgated for that petty offense._
Otherwise, the court can exerc;se dlscretlon and lmpose a sentence
‘thatlis reasonable ‘and con51stent w1th the purposes of sentenclngr
'as prov;ded in 18 u. S cC. Sectlon 3553, Where a specific guideline
‘does’ not exlst, one is not required to look to an analogous |
‘,guldellne._' . | ' A

I recognlze ‘that the Comm1551on has not promulgated guldellnes
chr the majorlty of petty offenses However, ‘the guldellnes for
offense conduct such as theft, assault, trespass, w1ld11fe and
lconservatlon offenses 1nclude petty offenses that are common to
_-areas where natlonal parks and mllltary reservatlons are located
'One example 1s the trespass guldellne at 2B2 3 | It applles to 18
U. S C. Sectlon 1382 Enterlng Mllltary, Naval,_or .Coast Guard
Property, whlch is punlshable by 6 months in custody, and 15 an
'offense that would be common to districts that contaln mllltary

- bases. Slmllarly, 18 u. S cC. Sectlon 1863, Trespass on National -
Forest Lands, punlshable by 6 months in custody, is an offense that'
' would be common to dlstrlcts lncorporatlng natlonal parks.' |
A full presentence report is requlred to apply the guldellnes
'vreasonably Since petty offenses are punlshable by only 6 months
custody or less and are not subject to the provisions of superv1sed
release, it 1s unduly burdensome to the probatlon offices and the

courts to apply-the.guldellne procedures,to such offenses. We



’respectfully suggest that the U. S Sentencrng CommlsSLOn con51derA
: exemptlng all petty offenses from appllcatlon of the guldellnes and -
'allow the. judges and maglstrates to impose sentences in these cases

'that are reasonable and consrstent w1th the purposes of sentencrng ‘

Another problem is the lnterpretatlon of the language of

Sectlon 2x5 .1. Most petty offense conv1ctlons for thefts and

f_assaults in the Federal' courts are prosecuted under the Assxmllated
'Crlmes Act (18 U.S.C. Section 13) There ‘are vast ‘numbers of these_

cases 1n dlStrlCtS where there are mllltary reservatlons and

national parks. Although there are guldellnes for theft, other A

‘hproperty offenses, and minor assault, 1t is: unclear whether these
.'guldellnes constltute "spec1f1c" guldellnes w1th1n the meanlng of
'-Sectlon_2x5.1. We arevaware that dlstrlcts are. 1nterpret1ng this
"sectlon dlfferently Some are 1nterpret1ng the term "spec1f1c"

_very strlctly, and do not apply the guldellnes to assrmllated

offenses because the assrmllated state statutes do not appear 1n

hthe statutory 1ndex of the guldellnes By thlS 1nterpretatlon,

unless the offense of convrctlon is llsted in the: statutory 1ndex,.’

there is no spec1f1c guldellne. Other dlstrlcts lnterpret the term

‘more broadly and apply a guldellne that pertalns to the offense

;behavzor. ThlS problem could also be ellmlnated with the exemptlon'

of petty offenses from the guldellnes.



III

Probation Officers in the field havé identified three
guidelines that have caused great difficulty in application and
which therefore warrant further study. The Criminal Livelihood
provision located at Section 4Bl1.3 requires a minimum offense level
of 13 "if the defendant committed an offense as part of a pattern
of criminal conduct from which he derived a substantial portion of
his income.” The commentary at page 4.13 defines “pattern of
criminal conduct” as “planned criminal acts occurring over a
substantial period of time” that may include a series of
independent offenses as a single course of conduct. The
definition, unfortunately, raises additional questions. For
example, what is a "substantial” periocd of time? 1In addition, the
provision that the conduct yield a "substantial portion” of the
defendant'’'s income could result in discriminatory application of
this provision. Clearly, the lower the income of the defendant,
the more likely his criminal activity will constitute a
"substantial portion”.of his income. Title 28 U.S.C. Section
994(d)(11) provides that the Commfssion shall assure that the
guidelines and policy statements are entirely neutral as to the
socioeconomic status of offenders.

Secfion 3B1.2 provides a downward adjustment for defendants
who are found to have a minimal or minor role in the offense. The
adjustment is four levels for minimal, two levels for minor, and

three levels for cases falling between these two categories.



»

"'Agaln, although the commentary provrdes guldance as to the -

appllcatlon of these ad justments, it is couched in terms such as

”culpablllty,”'that leave s0 much room for subjective judgment that

‘,probatlon offlcers flnd it dlfflcult to recommend the approprlate

adjustment’as they are required to do. under Rule 32 (c)(2)(B)

' Section 3B1f3 provides for an upward adjustment of two levels

;lf the defendant abused a position of publlc or prlvate trust or
Cr.‘used a spec1al Sklll to fac111tate the commLSSLOn of the offense.
',.There is confusion and mlsunderstandlng as. to the meanlng of "abuse
l ,of trust" Some belleve that the adjustment should be applled

_ anytlme a defendant was entrusted with responsrblllty over funds by

an employer and abused that trust.- ‘The example in the commentary,

‘\however, whlch states that the’ adjustment does not apply to

embezzlement by a bank teller, suggests that 1nterpretatlon is
overly broad Even thh the explanatlon glven in the commentary,
the meanlng of the guldellne is unclear.

Where there is w1despread lack of understandlng of the

.guldellnes, as we have observed w1th these three, there is a danger

that the guldellnes w111 be applled inconsistently and result in
unreasonable dlsparlty The CommlsSLOn should consxder clarlfylng

these guldellnes or the commentary to these guldellnes.



Iv

Section 5E4.2(i) of the guidelines requires that, “...the

. court shall impose an additional fine amount that is at least

sufficient to pay the costs to the government of any imprisonment,
probation, or supervised release.” Based upon this provision, the
Bureau of Prisons has calculated the average cost of imprisonment
to be $40.14 daily, $1,221 monthly, and $14,652 yearly. Halfway
house costs currently are calculated at $30.24 daily, $920 monthly,
and $11,028 yearly. The Probation Division has calculated the cost
of supervision to be $2.74 daily, $83.33 monthly, and $1,000
yearly. These calculations have been developed in order to meet
the requirementé of S5E4.1(i).

I anticipate that few defendants will be able to remit the

full cost of incarceration and supervision. The Criminal Fines

’Improvement Act of 1987, Public Law 100-185, creates larger fines

as punishment for a broad range of crimes. In sentencing under the
guidelines, judges are obliged to impose fines commensuraté with
the level of the offense. Courts must also make a determination of
the defendant’s ability to pay a fine. In most instances,
defendants will not have the resources to pay beyond the guideline
fine range. This additional fine for costs of imprisonment,
probation or supervised release, therefore, appears to be of highly
doubtful collectability. With the current requirements of
SE4.2(i), every presentence report will have to contain

calculations of these costs. The guideline requires an



'extraordlnary amount of work by probatlon offlcers for what appears

to be lnformatlon that w111 ‘be of llttle relevance in most cases. -

.Thls w111 also further compllcate the sentenc1ng hearlng Thev

prlson sentence and term of superv1sed release w111 have to be
1mposed before the final costs of thlS prov;slon can be flxed
Because of the practlcal con81deratlons, I recommend abolltlon

of . the addltlonal flne guldellne located at Sectlon 5E4 2(1) In -

-unusual cases the need for a fine above the guldelzne range can beA

met by a departure..

Finally,-I'offer an'observatiOn regarding communityw=t

conflnement : Chapter 5 of the guldellnes prov;des alternatlves to

- regular 1ncarceratlon that requlre elther communlty conflnement or

1nterm1ttent conflnement Defendants whose-guldellne range

_prov1des for a mlnlmum term of lmprlsonment of at. least one but not

more than 6 months are ellglble for probatlon, but must 'serve. at

_Lleast the ‘minimum term of imprisonment in communlty conflnement or
'vlntermlttent conflnement (5C2. 1(c)(2)) Addltlonally,-Sectlon

'5C2 l(d) prov1des that 1nd1v1duals hav1ng a guldellne range that
=requ1res a mlnlmum term of imprisonment from 6 to 10 months: may be
:bsentenced to a term of lmprlsonment of at least half of the mlnlmum'
_w;th the balance to be served 1n communlty conflnement as . a ' |

'_condxtlon.of‘superv1sed release. Accordlng to the guldellnes

commentary, community confinément is defined as_res1dence in a



communlty treatment center, halfway house, mental health fac111ty,d
"alcohol or drug rehabllltatlon center or other communlty fac111ty
-(5F5 1). A concern of the Probatlon Division and also, I am S
1nformed of the Bureau of Prlsons, is that fac111t1es for

‘ communlty conflnement and lntermlttent conflnement are not |
avallable everywhere, partlcularly in rural areas.? The fact that
facilities are not aval;able-for the commun;ty conflnement/ B
’intermittent confinement'sentencing options may create sentencingdd
'disparity When fac;lltles do not EXLSt, the court is 1imited‘to
>1the optlons of conflnlng an ellglble defendant to custody, a more _'
-punltlve sanctlon, or departing from the guldellnes and releasxng‘
the_defendant to superv1s;on early, a more lenlent sanctlon.

One solutlon ‘to this dllemma would be the use of home-
detentlon.' We are aware of the fact that the Commission con51dered
' and rejected the option cf home ‘detention as aumeanswof.satlsfylng
any community‘confinement.requirement{ This decision was part of_a
compromise that‘resulted in the greater'availabilityvofvthe |
,community confinement option.. NOnetheless,kthe‘unaVailabiIitY‘of
.communlty correctlon facilities in some areas and the potentlal for,,

that unavallablllty to Create dlsparlty may warrant recon51deratlon_

of the problem.
Mr. Chalrman, thlS concludes my prepared remarks. “Thank you

~for the invitation to appear today. I will be happy to answer

vquestions.‘

10
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U. S. Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D. C. 20004

Re: Comments on temporary amendments/proposed guideline/other matters
Dear Sirs:

We appreciate the continued opportunity to correspond with the
Commission on matters of mutual interest. I bhave reviewed the
temporary amendments and proposed pguidelines and have no specific
comments on those. The requested comments for the proposed additional
offense guidelines 1lend themselves more to comment from the

prosecution or defense bar. 1 do, however, have some other comments
on related matters that I would like to bring to the Commission's
attention.

. The first item is strictly a housekeeping matter that has been brought
to my attention by several staff members. Chapter 4 of the Guidelines
Manual deals with criminal history and criminal 1livelihood, vyet
in no place in that chapter does the Commission incorporate the
table provided on the worksheets to convert criminal history points
into criminal history category. The Commission apparently intends
for the Probation Officer to make the conversion from points to
category by using the sentencing table on Page 5.2. As a practical
matter, we found that officers are spending time in the manual looking
for that conversion table and then are retreating to the worksheet
to find the category for dictation into their presentence reports.
I bring it to the Commission's attention here with the simple
recommendation that that table be included at the end of the section
on Criminal History Category, 4Al.1l.

The other item that has created some concern here involves the very
minor thefts that our part-time Magistrates are seeing from adjacent
military bases or other Government reservations. We had written
to General Counsel earlier on this but think it might be a matter
worthy of the Commission's consideration for possible amendment
in the future. The brunt of the problem is seen in filing misdemeanor
charges under the Assimilative Crimes Act, 18 USC 13. 1Individuals
are given summons or arrested by military police at commissaries,
etc. for very minor shoplifts (generally well under $100 1loss).
We understand that the Guidelines do apply to those cases, however,
. both the Magistrates and our Probation Officers in those remote
field areas lack the resources to provide full guideline reports
on those offenses. The feedback that we are getting from our



u. S;_Séntehcing Commission
March 11, 1988
Page Two :

Magistrates is that it is not an _effeétive use of the Court's
resources to do a complete investigation for sentencing under the

guidelines. The majority of these cases have been assessed fines
in the past and most proceed pro se to{ some sort of immediate
sentencing. Magistrates have considered exercising the discretion

provided by Rule 32 to go to an immediate sentencing, however, it
would involve the Court making gsufficient inquiry from the bench
to compute the guidelines itself or having a Probation Officer on
- call to do that the same day that a plea might be entered. It is
presently an unmanageable task because of the numbers of defendants
involved (ten or so a month for one Magistrate adjacent to a military
reservation.) Is it possible’ to delete the very minor theft cases
from the guidelines, for example, setting an arbitrary limit of
$50 in stolen property as the cutoff? : - ‘

We do appreciate the Commission's willingness to entertain this
type of comment and inquiry. S oo _ SRR
Sincerely, - -
7 \ L
-/ZZ44?211*522%;/147»uf/*
William D. Graves : '
Chief U. S.’Probation,Officet.
WDG : bg |
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United States Sentencing Commission
© 1331 Pennsylvania Avenue, N.W. ’
Suite 1400 B : ‘
Washington, D.C. 20004

' To Whom it May Concern: -

After reviewingkthe~Commission’s»letter of February

- 16, 1988, with the proposed guideline amendments, I am
" pleased to furnish the-following observation: ‘

‘Guideline 2A2.4 - This guideline appears to be

reasonable under the circumstances and I would recommerna. its

adoption as drafted.

Guideline 2A5.3 - There does not éppear to be-mucnf-‘

615/736.5151
FTS/852-5151

reason for adopting this guideline since it simply refers you .

back to the offense level for underlying offenses. Insomuch
- as the underlying offenses are set out and there are .
guidelines for those offenses, their appears.to be no real
‘reason to add a specific guideline for this violation. An
upward departure could be warranted under any of the
underlying offenses if it endangers the safety of the
aircraft or passengers. : I

‘ Guideline 2A6.2 - The base level offense for this
guideline appears to be generally correct. I would recommend

under specific offense characteristics an upward increase of
- two levels if there were serious disruption of service and a.
downward adjustment of two levels if there were either a lack
of premeditation or the threat did not carry any reasonable
indicia of credibility. o . T :

; Guideline 2D1.5 - Addressing the qguestions the
Commission posed: S L : _
; . (1) If the defendant caused injury to a person or
used or sanctioned the use of violence, the base level should
be increased to the same extent that we use specific offense

characteristics under 2A2.2, that is, for bodily injuries two

levels, serious bodily injuries four levels, permanent or

life threatening bodily injuries six levels. It would appear
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to me to be appropriate to be consistent in increasing the
offense level based on the degree or injury caused or
contemplated.

(2) It would seem to be reasonable that an
individual who manages an organization of substantial size
should be treated more severely than an individual who
manages a smaller organization. The proposal for twenty and
ten would seem reasonable and consistent with the adjustments
under 3Bl.l, since that would in effect increase the
defendant's level by six, if he was involved with
supervising, etc., more than twenty people and five if he was
involved with supervising more than ten.

(3) The base offense of thirty-two seems generally
appropriate given the fact that most of the cases will
involve substantial additional levels under the specific
offense category.

(4) From a standpoint of relative simplicity, it
appears to me that the prior drug convictions should be
treated as prior convictions and used in calculating the
defendant's criminal history rather than being incorporated
into the criminal enterprise itself. It would appear to me
that this would be an easier way to calculate the sentencing
grid and would insure that prior convictions would adequately
enhance the defendant's punishment. I believe that these
proposals would be more satisfactory than the guidelines and
specific offense characteristics presently suggested in the
commentary.

Sincerely,

|

//U ited States Attorney

JBB/pww






_.. ' . Ladies and Gentlemewof 'the Commission;- My name ie.
eMarcella Cohen and ‘I am a Spec1a1 Atforney in th Cr1n1na1
:DLVISlon of tbe United States Depa*tnent of Ju tlcen
'Organlzed.Crlme,and Racketperlng_sectlon ass1qneditp{£he
- Miami Strlke Force Offlce located in Vlam‘, Florida-'
On July 29, 19"9, my first day of wnr} at the Miami:
Strike Foice; eix and ene half vears. ago, I was assigned‘tq
-my'first ¢qse which at that time was still in the
investigative siage. I was to work with another attornev,
who had worked on the investigation from near its inception.
~ The dhdercover;FBI‘inVestiqation wae referfed toeaé‘MI?ORN;
ar acrorym, which stood for Miami quﬁography. MIPORﬁ‘was a
. ‘ two and a ‘half‘vear underéOver -'inve's'tigation..into‘ organized
crime influence in the porroq*aphy industry Tﬁis
1nvestlcaf10n resulted in manvy lndlctmeﬁts for 1nterstate
anqportetlon of ob:cene materials and revealed other-
'criminalAactivitiGS'resulting'in'indictments and forfeitures
inélﬁdinq but ﬁot 1imited_to racketeering, poesessionland
transfer of machiﬁeiguns and si1enceré (a~¢o§y of‘the
indictment invelving machine guns and silencers is kubmitte&
te this Commission as E*hibit 1), chiid'pornoéraphy;
interstate transportatiod ef stolen propertv andicopyright;
viclations. ‘
Bruce Ellavay‘and Patrlck L1v1ngston were two aqents of '
the Federal Bureau of Investlgatzon who were asslgned to the .
. o Miami Off;ce of the FBI in Septemb_er/October 19"7. They were

‘to investigate large scale.producers and distributors of

bk Y



pornographv throughout the Un1ted Qtates. in Octobe* o‘ 1977 .

an undercover company war eetabllshed in South F]orlda thCh
was to beythe basis of the operat1on. The name Colde Coaste .
cpec1a1t1e ' Inc. wars chosen as the name of the company and-

was 1ncorporated in the State of Florlda. There were a. §

number. of companies with variations of’the name Gold Coast so

it was necessary to put an "e" or the end of gelé and an "e"
on the end of coast in order to incorporate in Florida.
Special AgentlBruce Ellavsky used the uhdercover name Bruce

Wakerlv and Patrick Livingston used the name Pat Salamone.

Additionally, an office warehouse was rented where”meetings» .

.were-conducted'i The "front‘ busiress of‘the'werehouse was a
blue jeans store whrle the back of the warehouSP wa= where'
‘the . porrography bu51nesq was located -At avlater’tlme, G&C
‘Sales, Ltd. was establlshed in the Grand Cayman»fslands,to
1end rredlbllltv to the operatlon. | |
When the agents. qpoke ‘to 1nd1u1duals who were 1nvolved
in the d;str1butlon'o£ pornography throughout.the ;ndustry,
thefagents woulddinform then that thev had a meil‘order
operation 1nvolved in the d15tr1but1on of 'hard" or hard core
pornographlc 8 millimeter fllms, magazlnes and v1deotape
',cassettes. In- roallty there was of course no svch mail order
l'busihess. - | |
For the purpoqe of the undercover operatlon the agents

_altered the manner in whlch the" dressed They dressed nore

| agyr-egn



h‘casually and wore gold necklaces, dlanond rlngs, co]d
»nbracelets, expen31ve watches, and thlnqs of that nature.
f Durlnq the course of the undercover 1nvest1qat10n thei -
agents travelled and met w1th pornographers th'oughout the_
7Un1ted ctates to v1rtua11v everv mavor 01tv 1nc1ud1nc New :

]ZYork Los Ange’es San Franc1sco, Las Veoas, Chlcago,-

‘V~eP1tt=burch Mlnreapolls, Provzdence and others

The ecents found that maﬂor producers and dlstrlbutors'

_sze mlllimeter fllms, maga21nes and.vldeotape‘cassettes
would,meet toqether:every'sixfmonths in-various cities

throuqhout~the ﬁhited‘States- In many cases these were not
conventlons w1th meetlng rooms, planned agendas, d1nners and 1
'speeches. The meetlngs would usually take place in a maﬂor |
hotel with;h the;c1ty.'_Meetrngs ‘and conversatlons would_tak
‘ rplace in the lobbﬁ areas of the7hotel“in>1odoqes‘or“ |
restaurants located off the lobb1es.‘ The-aoents on occasion

would set up or attend a meotlng which would take place in.

the roorm of wh1chever dlstrlbutor or producer of pornog*aphv"'

”*hey wanted to meet with, see thelr products or further‘
drscuss potent1a1 orders At other tlmes,‘booths would ber
‘set up at a consumer electronlcs show. |

- The followxng are some of the 1nd1v1duals and companlesiv
: 1nvest1gated durlng the course of the two and a half year

undercover MIPORN 1nvest1gatlon.7;



1. Star Diétribﬁtors Inc. - Robert'"Debe DlBernardo,

Theoéore.”Teddy" Rothsteln, end Andrem "Andre

D'Apice, New York, New York.
 Star>Distributors ie>a group of.companies headquartered
: in.New York C{ty; New York and contrblled‘by Robert'"Debe"
DiBernerdo. biBernardo's oloSe businessbaesooietee et Star.
Distributors were fheoéore "Teddy" Rothetein and Andrew
"Ancre" D'Apice;‘. S

In April 1978, the agente ettended ajporhograohy_
convention atlthefFéirmoht Hotel:inhNew‘Orleane}_houisiana.h
In a rectaurant ih thet-hotelb the agents were 1ntroduced to
Tedd" Rothstein b" Rubln Gottesnan of Natlonal Fllm Companv
Los Argeles, California. Mr. Rothsteln agreed to supplv
Golde Coaste SpeeieltieeTWith_hardcore pornographlc g8
'millineter\films,imagaZines end videotape oaesettes,

Rothfteln ea:.d he would 1ntroduce the agents to Arﬁre

D Aplce, hls 8- m1111meter man. Later on that same date in a-

hotel room at the Falrmont Hotel the aqente were 1nvo1ved irn

conversations 1nvolv1ng the sale of films with Roger Summers
and Toe Mallen of Callfornla Internat10na1 Dlstrlbutors.
Present at that meetlng werevRothsteln and D'Apice. D' Apieev
said he was a perther of,Rothsteih's_and that'théygproduced'
the film\series;entitled~“Su§er'Souhd? end 'MﬁStaho".

D'Apice stated they supplled dlstrlbutors throughout the o
United States w1th these series and would also qupplv them to

‘the agents.

Ll



~On April 21 ane”kpril'QQ,'1978 the-egents h;i'a ‘series

of meetings at Star Dlst*lbutors, 150 La‘ave+te qtreet, “ew

'.‘York,Clty. Thev flrst met ‘'with D'Aplce who 1nformed them
~ that there had been- some concern as ‘to whether Colde Coaste

was 3 frort for law enforrement however Rothsteln and Robert

TA"Debe" DlBernardo had checked Golde Coaqte amongst thelr

rational a:soc1ates. Pothsteln had conflrmed from Al Tapper .

'(now decea:ed) of Call‘ornla Publlshers Llcutdatlng
7Corpc*atlon that the agent= were "good people",and that
.Tappe* had dealf wi th them for a substartlal perlod and not
been,arrested. | _ )

During. the meetings‘Dprice stated-thet the agenté

"would have no problem whatsoever dealingrwith Mr-iROthStEin ,

cor 'Debe' as long as vou are'one hundred per cent good people

. . . but if you should cross 'Debe' there are plenty of =
people who would kill for him." |
Between April 24, 1978 and April 27, 1978 the agente .

recorded a number of telephone oonversatlone betweenv:

themselve' and the p*lnc1pals at Star Dlstrlbutors concernlnq,

the shlpplng arrangements as to the films whlch had been o
-ordered. - The agents were. 1nformed by D'Aplce wh1ch falqe
names. would be utlllzed as shlpper and cons1gnee.'

During the sentencxng hearlng on-thls case, NoVember 20,

1981, the follow1ng pertlnent 1nformat10n was prov1ded to the

Court (the transcrlpte of this hearlng are submxtted to thzs

Comm1551on as Exhlblt 2)



Jimmv'"the Weasel“ Fratlanno at the time of tho hearlng'

was in the. Wltness Protectlon Proaram and guarded cn a 24
hour basif b".the U.S; Marshal Serv1ces. Jlmmv Fratlanno

told. Spec*al Agent Bruce Fllavekv in his conversatlons w1th

the agent in May 1980 and May 1981,Athat he,:Fratlanno; Was a

member and one time acting'boss,of the Los Angeles family of.
what he called La Cosa Nostra, an organized crime group in
Lcs‘Angeies. Dufing'1975,’Jimmy Fratianrno vas partnefsawith

Mickey Fire in a pcrnography operation located in Tos

Angeles. .Initially,'in 1975, when Fratianno waS’dealing with

Mickev Fine, he wanted to obtain some monies from some of the

oy —ge

perrographers who were operating in the Los’Angeles area over

whicf he nad no contrél Fratianno later learned that Reuben
Sturman, a. major dlstrlbutor o‘ =exua11y exp11c1t materlal :
located in Cleveland, had some ;nterest 1nathe:Los Angeles
arer .. At thatAtimé Jimmvaratianno spoke'tc'Pete Milano;ﬂa
capo in the Los Angeles crimewfamily.whbbinformed him that
previousiy he and'snmeiindividhals from the CJeVeland
organized crimexfamily with Pttbre,fTerryf Zappi, had put
pressure'oniReuben Sturman for monefiand“ohtained $200;000
fron Sturman due‘td‘Sturman' afqoriation with. tarihue
faniliee in New Yofk; Durlng this conversatlor w1th Pete

Milano, Frat1anno told Nllano that he wanted to do the sane

thing. M11ano sa1d 1n order for hlm to. do that he would have-

to sée Ettore "Terry? Zappl;».At that‘p01nt F;atlanno_made,

arrangements through;TOny“Randazzé,’a’member'df the Cleveland



orcgarized crime family to make an introduction to Zappi which

he did;-in“Flcrida. During their association toaether as

' . partners, Fine on several occasions had mentioned the name "

Debe" . to Fratianno. F:atiannb‘aéked Mickev Fine who "Debe"
was. Fine tcld him thet as far as pornographv qoes;v"Debe“f
'is the main man in the country.

During‘April, -976 Fratlanro went to the Westche=tn*

Premier Treater in New Yprk to see one of the Frank Slnatra_F

cdncerté.‘;ﬂhi1e at the Westchester Premier Theater he met

with Ettcre "Terrv" Zappi, who Jimmy Fratianno knew as ‘a capo

?in’the Gambinp'organizedICrime fémily in New York. Wheh.
ffratiénno'séﬁ ZappiAthefe weré two other pebple Qith‘him}{one
of whomlwas’Frankie Duff,'alﬁo'khowh as Frankie D;Appolino, a
Gambino?ﬁember.‘ The other pe:éon at that'timelhas at first
unkncwn tc hiﬁ. Frétiannb spcke with Zappi‘concerning : |
pornographv and the fact he wanted to gct into the
pornog*aphv bus1nes= to a grea;er extent 1n the Los Ange es
 area. Durlng this cqnversatlon, Frat1anno said to Zappi that
every.time he talké about=p6rnography.in‘the Los‘Angelesv‘
-area, thé:néme'”Débe" bomeﬁ ﬁp; he hearsithe néné-Debe
.conetantly and Frat1anno asked - -Zappi who "Debe" wés. 7iabpiA

laughed and sa1d "Debe, was sitting rlght next to him and

'then he lntroduced Fratianno tc Robert DxBe*nardo. Fratlanno’

Ap:oceeded to talk to DiBernardo concernlng the pornograpby.
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’ bﬁSiness,perticularly~inhthe Los Ahgeiee eree; ADiBernarde
told.him"that if he ¢anted‘to get in the busihees He should
'hate dohe it:fourjo*'Fivelyeare.ago; that-hew it was alle
=,i60?ed'up Fratwanno said that when he was 1ntroduﬂed to
'DlBernardr b; iappl at that t1me he Pnew from the way he was
lntroducea at that time- D1Bernardo was not a member. Zapp‘
°ald that he hrd DlBernardo were partrers 1n the po'nngraphv
bLSlne¢~. | | |
Fratiahho’said.that during 1977 he heard from several
soutceslthat‘DiBernardo had been made as a member 6f.ther
~_Gambino'fami1y.h There wes‘testimony,at the Sentencihg

‘ hearihqfih United States v. DiBernardo, that in November -

';198i Mr. DiBernardo': car was perked in,front of Pau;»
”Castellano s home in Staten Iqland ‘Several reliable =ourees
ﬂ‘supplled 1nformat10n to the Federal Bureau of Investlgatlon
that DlBernardolls a‘maQe member of the Carlo Gambirno
prganized crime family. A source advisedtthat‘DiBerharde ;s

a big money earner ih'pornography in New York, Miami and

-y~ wge

other places throughout ‘the Unlted States ‘and he’ en1oyed the,-'

pr1v11ege of reportlng dlrectlv to Paul Caete lane, now .
deceased, who was allegedly the boss of the Carlo Gamhino

'organlzed crlme fam11V'

Unlted States v. Ralph Rorello, was a federal customs: o

ecase, involving»the smuggling of 771 eight m1111meter fllms
by means of false 1nv01ces.‘ Borello allowed someone else to

use h1s name in lmportlng sh;pments of 8 mxllxneter fllmq._”



femployee of Robert D1Bernardo.{ Show wOrld :a multlfaceted
*{pornography outTet on Bth Avenue, New Vork C1tv is controlled ;haf
pfby Robert DlBernardo.: Borello hlnself has been 1nvolve€ in- ;ﬁ
the pornographv 1ndustry 51nce the 1960 s and malntalns the.‘
machlnes at Show World Borello had 22 prlor conv1ct10n°fwfh
mostly stenmlnc from obscenlty related arrests.- One wastror

1berv of a pollce offlcer 1n order to f1nd out 1n‘ormat1cn lngffi”V

*regardlng 1npend1ng searches.'

2. K& A News Anthony DeFalco and Paul Gornan, ;? ”Tptfast

Chlcago, IlllhOls.;,

. g

Durlng a meetxng at A.&.A News 1n March 1078
haaent vas taken to an area in the. warehouse behlnd a "fak
f‘brlckxwall Behlnd the br1ck wall were the elaht mllllmeter
=films.: in a netal cab1nef hehlnd the fake br1ck wal1 were :
~the anlmal" fllms.‘t | |

| Gorran sald he could posslblv obtaln sound projeotors;}:ffhkf ﬂ““’
for Golde Coaste Spec1alt1es at a verv good prlce.L He sald. L

that these pro;ectors were often "too hot to touch" and thatbh

:there m;ght be a truck hav1ng an acc1dent 1n the near future,ji'

_'at whlch tlne he would have several hundred pro;ectors | :
y-avallable v | ) : i

On March 15,119’8 ln a tape recorded conversatlon Gorman |

3sa1d that DeFalco was 1n court today because one of the | A

1stores had been h1t that 1s, searched by pollce. Gorman sald

?that in the past thev had almost been "hlt” whlle a load of



child pornography'was stilllon the premises but that the

police had gotten'to;the film room'one'da?hlate;d'Gorhan'said,f

they had shipped the child pornography the previoué daydénd
that the police'were'jerks for not grabbing‘the-stuff
earlier. |

In'october‘1978,"the agents met with Tonv DeFalco and

Paul Gorman."DeFalco mentioned the faot that-he had received

numerous inquiries in the past several months regarding the
agents and that ‘there were rumors around the 1ndu°trv that
the agents were "the heat". DeFalco_sald that*the

porrography business was a c¢lose knit group of individuals,

virtually everyone in the~industry~has known each-other for

many years and that therefore it is- almoqt 1mp0551b1e for
someone new to break 1nto the bu51ness.»

DeFalco saidvthat the hard .core market"ﬁas-shifting'fron
8 millimeter film to videotapn raesettes.n The'acents told
DeFalco that thev had conversatlons w1th Callfornza
Internatlonal Dlstrlbutors (CID) regard1ng the sh*pment of ]
'mllllmeter films to Mlaml, Florlda. DeFalco was told thatv
CID s2id they were on probatlon 1n Florlda and would not Shlp
harad corewtolrlorlda. DeFalco sa1d he would-handle the |
Shiment of 8 milltmeter hard'core film.and-videotapé
cassettes to. Golde Coaste Speclaltles 1n Mlaml from CID in

Los’ Angeles, California. DeFalco saxd the agents qhould

Vcontact CID, place an order and 1t would be sh1pped dlrectly o

to him in Chicago, Illinois. De?alco-sa1d that;uponb
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 ré¢eiving the.Shipment he would immediatelv rest ' p it from

Chicago to Miami, Florida. DeFalco said he would want t-»
méke'aAfewrdollars on thé trahSactionifnr his trouble, bhut’

would be”happy to enter into this arrangement with the agents

“and CID of Los Angeles, California.

DeFalce said he had received a letter from a person
"estaklished" in the pornographv business which stated in
effect that anvone dealing with the agents should be warv of

them beina ccpé.

- gy

DeFalco ané the agents discussed Golde Coaste
Specialties' interest irn the purchase of L.W. Salés, Chicago, .:

Illinois. DeFalco said he had never been able to get aloné

" with Leo-Weintraub in'the past and would prefer to have the
acents running Weintrdub's“bperation'in-Chicago,' DeFalco

'said Weintraub continues to run his wholesale operation out

Cf-his‘warehouse on Milwaukee Avenue but that he sold all

five of his bookstoreé.; DeFalco would noi'identify:the.
individual to whom these stores we:e‘éold. DeFalcd Said that -
thé peep machines were owhed by aﬁother_individual‘and said: :
ﬁhat the~n¢ﬁ owner of thé storeé woﬁld réceive only a

percentage of the monies made from the peep show operatioa;‘

3. Imperial News.- Kenﬁéth GUafino, Anthony fBut¢h"
DiBora ané;Joseph‘Renzi; Jr., Providence, Rhode
Islénd.-‘

.InrNovember,1977,'ah‘underCQVer'agent>had‘a_discussiop

with Guarino concerning the facf that Guarino felt that the

11



Federal Buteau'of'Investigation‘viewed him as th. ?1ngp1n of

"hard-core‘pofnography. Guarlno ‘then took the acen to -

"secret” room in his warehouse which he stated contained his |

bard-core £ilm.
In Novemher 19"7 the agents net wlth DiBora who salﬁ

jthat he, Guarino- end Renz1 haé to be careful o‘ shlpplnq to

"~ South Florlda because of the “heat" fron local ‘and federal :

authoritles. ‘However he sald that they had “checkeé out" the'

aaeﬂts and thev werp qood people. Tvo sthnents-to Golde
Coaste Spec1a1t1es in Mlaml, Plorlda from Imperlal News

contained flct1tlous names in the return addrecs.

4, S & I Distributors - Norman Arro, Thomas SJ’.x"sog:;olli,~

‘Marty Bernback“‘Gandvaernblad 'Tihothv ”Tim
simpsoh Burns, Los Anqeles, Caleornla.
In Nav 1978, the agentf net w1th Norman Arno, owner of
S & L D1str1butors. Arno said he war wllllng tc meet'the
.agents 51nro thev had been deallng wwth ‘his employee Tlm
:Bnrns for over exght monthe and no one had been arrested

'Arno sald he was deallna w1th Rubln Gottesman (Natlonal F11m

Compary, Los Angeles, Calzfornla) regardlng purchase and sale'

of v1deotape cassettes of major motion p1cturen.' @fter a..
$3,0QO check.was glven to Arro by Agent Ellavsky,‘ﬁrho said
" he would’seﬁd EliaVsky'a;"phony"'invoice refiectihg payment
of $3,000 and would iabei tﬁp inQoiceeas'beingifor magazines
_or perlod1cals. Arno said he waﬂted to obtaln the rema1n1n§

2200 in cash so he would not have to report it as 1ncome._‘
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- In Juiv 1978, Arno told the aaerts that there were -
rumors that thev vere "the heat " Arno alluded to the fact
that there was a susp1c1on on hlS part that the acprts were
cops.l Arno- =a1d the pornoqraphv 1ndustry was a_close knl*
organlratlnn and that most 1nd1v1duals have been in the
fbuSLness several years;and'novone seems to;know,wherebthe |
agents ‘care from.~- . | o | |

Arno said. he dld not’ want to take any- ralls concernlncﬁ
'legitlmate»or "stralght" v1deotape cassettes over‘hls
telephone at hzs res;dence or hls off:ce 'He:stated that
arranaenents could bo worked out vherebv he would call from a'i
pay telephone to obtaln the orders des red bv-Golde Coaste
A Spec1ait1es. Arno sald he had prev1ouslv been somewhat
‘reluctant to-infOrm the aqents_that he was anvolved 1n the,
reproduction ofuniratedlmotiOn‘pictnres as;this_nas_a‘
violation of federal COpYright statutes."Arnc—said theref
were several problens connected w1th the productlon of these
videctape cassettes because there was ‘a lot of _pressure from
the FBI recentlv in thls area and that several producers of
prrated fllms had been_”busted" in the ‘recent past and were
now work;ng for the FBI. _ | |

‘In January.1§79, Arno said he had first heard problems
- about the aéents from ch Selinger“(éon Jav sales,'BaLtimore,
Maryland) and that-selinger’saidhhe was going to meet with
the agents inTMiami,>Florida.nntil he received a‘telebhone

call from a friend of his saying‘not to deal with the agents..
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Arnclsaidﬂchicago Qasiaaronah to&n ane that'a‘fernerh
emplovee of Leo Welntraub by the name of Rene had had hze
voperat1on blown up in Chlcaqo reported’" by welntraub

In Januar§ 1980' the agents met with Norman Arno.at his-
Video Caseetteelxvrated.(VCX)vdlsplay‘at~the Consumer“
Electrcnics Shb&lhéid.at.the Pilton Hotel'*Laefvegas,'Nevada.
rThe acerts told Arno they brouoht Wlth them a check to give |
to Arro~as payment on a debt. The agents and Arno went -
inside the VCX”dieplay. At that time: Arno =a1d that Spec1al,~
Agert kllllam Kellv of the Mlaml FBI. Offlce was beh'nd them
~and was about to photoqraph ther., ArnO‘told Ellavekh not toA
turn arounc and not to write ‘the check at that tlre and to
come'to has hosp;tallty suite ateCeasar;sAPalace,where he

(Arno) would receive payment

5.  Sovereign News Company - Reuben Stnrman;.Joe:Zernic}

Al Bloom, Steve Martin Assid, Cleveland, Ohio.

In October'1978,7the‘agehts?met withAJoe Zerniclin5the“
lobby ofbthe OlynpiC‘Hetel'in Seattle, Waehingtpn_at’one of.
the semi-annual pornographic conventibns“discuSSed earlier.
Zernlc sald ‘he had heard rumors concerning the agents belncl
ceps. Zernic °a1d he had tried to contact the person who. had
- introduced the agent’ to hlm w1thout quccees. -On January 5,A
1980, the agents met wlth Reuben Sturnan, owner,of Qoverelqn
News'Company,=Cleveland, Ohlo. 'They‘dzscussed,past deallngs
the agents had w1th Soverelgn News. The aéents'nentioned

they had prev*ouslv dealt w1th Joe Zernic and had purchased 8
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mllllmeter fllm and maga21nes:lrom hlm.l Sturmah;saidtiﬁatﬂﬂhalh"ﬁ
1Zern1c was ‘one of h:s kev employees. | I
. Sturman has s1nce been 1nd1cted on other eharges
relatlnq to taw evas 1on;, (A copv of the 1nd1ctment is
submltteu to- thls Conm1551on as E\hlblt 3) |

A
'

A, Callfornla Internatlona1 Dlstrlbutors (CID)‘- N'Oel

hBloon, Roger Summers, Joe Pallen, Roget Chan, Al”

Bloom, Los Angeles, Callfornla.‘_;4
In March 1978 Sumrers stated that hls bosc ﬁdeerlobm:
had p*obleS 1n Florlda approx1mate1v 7 years ago and that he

was sonewhat reluctant ‘to Shlp to Florlda because he waq

under prnbatlon 1n that state. qummers dlscussed w1th the '
n_agents the pOSSIbllltV of contartlng Reuben Stutman at
G_Sove*elg“’hews,'Cleveland Ohlo, to assu*e prompt shlpment of .

7;th ="Swedlsh Errtlca" qerles throuqh Sturman to the aaents 1n ;‘55A

'Mlaml; F]orlda., Between August 1978 and March 1979, the ‘;hﬁffnﬁ&Ft‘ﬁ

‘agents had conversatlons wlth Summere and Mallen reqard1nc?
" the. schene of shlpplng “Swedlsh Frotlca through a ther
partv

7. L and W Sales - Leo welntraub, Chlcaao{ IllanlS.

In March 1978, the agents dealt w1th Leo Welntraub,.-’
*owner of L and w sales who agreed to sh1p ha*dcore f11ms to
‘Miami, Florxda.’“

'dB; B Le Salon Dlstrlbutore - Roland Bouldreault and

-Larrnyelsonﬁ‘ San Franr;sco, Callfornla. '
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Neleon told'the acent= in>Marck 1978 that he woule have
te check out the agent= prlor to shlpplng to M1am1, Florlda.
| Nelson asked who the aaentS‘had dealt w1th ané the agents;
qald A and A Dlatr1butore of Chlcago, 1111n01q.- Thereafter,

‘Nelson placed a long'd tance telephone call to Tony DeFalco,

main owner cf A &§ A Dletrlbutorq. After talklng to DeFalco,,

Nelson =ald he would ship hard core. mater1a1 to Golde Coaste, :

Nelcon sald DeFalco stated that the agents were' good:people""

and that he (Nelson) trusted DeFalco corpletelv hating‘dealt
with him for~a»1ong perlod_of time. The shlpments were sent

from Foxx. Dlstrlbutors, 47'ﬁinna Piace; San Franc1sco,r |

California, whlcb wes a flctltlous name and address.

Ir. Julv 19’8, the agents dlecussed with Bouldreault the

rpbssxbillty of dlstrlbutlnq bondage film. ABouldreault ealdr'

" he was very interested.and that he could‘posaibly.distribute
several hundreo copies ofithie'film to:hiaaoutlets ir
 Amsterdam.» | | | |
During»the sentenoing hearing on Jone.28; 1954‘lA
transcript-of this testimony is eubmitteo‘to this;Commission
as Exhibit 4), the Government :ubmittedfinvoiceS’
'demonstrat1ng that from 1976 through mld 1978 chlld
pornography materlals were shipped between Le Salon and a4'
'company by the name of Al1 Amerlcan Studlos, San Franc1sco,

California. Amongst the t1t1es was-the magazxne«'Bare Boy5»

a's ally expllrlt magaz;ne depxct;na bovs under the age of"

14. There was testimony by 3111 Dworin, of the Los Angeles
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Police Department,‘who'stated that he knnw oneiaf the "boys
- depicted in the maga:ine‘énd that he was 8 or 9 vears old
when the picture was taken, |

9. Walter Frenéhv Bagnell - 1éaséd office spacp~at“M &

- M Sales qutrlbutlng Corporatlon, Los Anqele=
Cal forr:a.

Baénell‘stated in September 1977, théf‘hé wés'ohe of the
larceet distfibutbrs and pfoddcers of hard core ﬁornéqraphy
and that he specialired in.boyé boy-(hdmgs¢kuai) film.
Paqgnell said he had orgénized‘érime conﬁéctions.in_Chicagé
and-New'Ybrk, Bagnelizsaid heIWasfhaving préblems Qifh Bon
Cay Sales in Balfimore,lxarylgnd:énd that he was_traveling;ﬁo;
New York in akfew~days:to meet wifh his:"éoﬁnection" pecplé'
They would then take a trip tc Bon Jav to col]nct a <34 0oo
debt tbat Bon Ja; owed to Bagrpll for hard-core po*nooraphv
that Bagnell had,prev;ously shipped to them.

Bagnell said he was léaving,Los Angeles'to traﬁglkto

Tulsa, OklahOmaAfo érop off a large shipment of hafd-cbre borr

bey film. Bagnell said Oklahoma was one of the feu states to

which he was.reluctanﬁ to ship hard-core po:nogfaﬁhy by
normal means and that_he in;ended tbude;iver_ﬁhe film to
Tulsa hiﬁéeif.'_Bagnell said tﬁat hé'acComplished this by‘.
placing the shipment of'films on a fliéht whiéhxﬁouid $e=
1eav1ng within an hour of hls own personal fllght to- Tulsa,.
thereby having the film shlpped as luggage via the a1*11nes

in a flight other than the flight he.was taking. Bagne;l'



“said that using this method made it impossible for law

: enfqrpement'authorifies to link the film to him,

10. wOnderfﬁi world of Video -'Herrvaohneyjand Jemry
Wadp, Los Angeles, Ca11forn1a. |
Th1= 1nd1ctment case which charged Mohnev ard Wade with
vérlous violations of federal obscenlty laws is set for trial

on Febrﬁarv 3, 1986.

1. T, G.A Associates - Theodore “Teddy"_GaSWirth;'

‘Los Angeles, Callfornla.

In September 1978, Gaewzrth mentloned to tho acents that'

~ there had been rumore that they were FBRT ‘agents. and if - they
B were, he would be busted sometlme 1n the future. Ca=w1rth
-»Sald tha* the rumors were d1m1n15h1ng -inasmuch as varlous
dlndlvnduals 1m'the pornography‘lndustry felt,that if they'
. were in fact acents thefe would have beer some arrests made
by this tire. | o

12.5 Arrow Film and Video Co. (Arrow) -kLouiS'"Butehie"

Peraino, Joseph"rerainc; Michael Balsamo,AVince(
DiStephano, eﬁd~Arn§e'Himmeistein,dNew York) ﬁe§=‘
York" and Los Angeles, California. .
Infornation at the sentencxng hearlng on uanuary 29,
:1982 and%*he sentenc1ng memorancéum (The transcrlpt and
memorandum are submltted to this Commlselon as Exhlblt 5)
foled in thlﬂ case revealed the followlng.
'Joseph Pera;no anerou1s "Butchie" Peraino‘aie\non

member associates 6f,the.LCNAorganized‘C:ime.family in
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‘New~York City. Louiél"Butchie' Peralno, aqeieted by

~Joseph Pera;no aré Vincent DeSte‘ano are reputed to run

Arrow Film and VldPO through the use of extortlonate and

'atrona arm methods of bquneec‘ They have enforreé
‘ thelr de=1*e= in bu51neqc through threats and v*olence

on,number»of occasions, . DeStefano has claxmedpto

represent the interersts of several LCN familv~members*in‘

~_‘nVestmentqeih’pornographic £ilms 1n Los Angelnq and has
-‘clalmed to have made "blg money for hls New York C1+v
organlzeo-crlme connect1ons., The activities of Louis’
anvaoseph’Peraino in‘the‘pornographv hueireee Qere
firanced by’ the LCN organlzed crlme fam11y -and that
.,oul'= and Joseph Peralno contrlbute 1arge sums o‘ monev
rrom thelr bu51ness to the LCN organzzed crime famlly.
'In“Septemberf1980, Steve Ramirez operated a videc lab, a |
faciiity ir whiohAhe_transferred films‘onto,videotapeias well
as doplicate& and distributed Qideotape cassettes; Ramirez
-Sald he was dupllcating cories of the £film "Deep Throat"

Ramlrez was approached bv Lou1= Peralno and Vlncent

greven -

DlStephano who threatened him with ph}Slcal harm aﬂd 1nformedl*

~him that he was dupllcatlna the f11m "Deep Throat" wlthout

their authorlzatxon.‘ Fearful, Ramirez closeé his buelneqs.

The substant1a1 part of his busrness had been dupllcatlng the

films "Deep Throat" and "Devxl in Mlss'Jones, for Norman Arno

(S & L Distributors, Los Angeles, California).~,Pera1no came

3.
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to Ramlrea becauSe Arno had told hlh that Ramvroz was dolng

the dup11cat10n.

13.; J's G Salec‘-‘Mlchael Zaffarano, Joseph Ar1eno;:‘-
| Bobkbr ZelchlcP and Larrv Mathag, Los'Angeles,
Callfornla.» B | |

In Septenber 1075, the agentevand Arleﬂo dlscussed an
order fo' the film "Debble Does Dallac"ij Arleno;sald thatel
the,film‘was‘owned;by%Michael Zaffaran01(now deceaSeo and |

~alleged to have been_avmemheriof an.LCN organized crime

familyy\but etated:thatbzaffarano had_giﬁen Arieno permissionn

to distribute‘it. When the agent'expressed douht, Arieno
sa1d ‘that he could call ‘Zaffarano and verl‘v he fact.

(A transcrlpt of a telephone convercatlon between
one of the aoents and Joe Arleno 1s_°ubm1tted to thls ;
CommlsSLon as Exhlblt 6), | |

14, 'California Puhliehers Liouidating Corporation - Al

_ ”apper and Fay Hxnd, Los Angeles, Callforn1a.<
In Apr11-19:8 éurlnq a v;deotaped meetlng w1th Ray‘.
‘né Hlnd dloCUSSPd the pornographv 1ndustrv and the fact,

that dur1ng the prevzoue week ‘he - had 3 telephone oallq from '

poople w1th1n thevlndustrv check;rg on the '1eczt1nacy of—v

the agents. Hlnd sald that his- boss, Al Tapper, had

' personally contacted h1m from New Orleans, Louzsxana; to.‘i
mlnqulre how lonq Flnd had ‘known the agentq.p Hznd sald he.
gave the aqents avgood‘:eoommendation and that‘everythingewas

okay.
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Hind said he is well knowr within the industry and that

- he is personally vauainted with,Teddy Rothstein and Pobert

DiBernardo of Star Distributors,‘New‘Ydrk Citv. Hind said he

 had received.calls from "their people” alsc checking on the

-agents.

15. Discount Distributors, TVY Dlstrlbutorc and

Atlantit Vldeo Ph1111p "Chuck" Berrqtene, Anthony

"Tony" Arnone, Bill Jackmore, Los Ange‘e?,
California, Ferf iauderdale,.Florida;

In May 1979, in a tape recorded conversatlon Bernstene,
uald he spoke to Mlckey Za‘farano regardlng "Debble Doec,
Dallas." Bernstene»saldrthat through Zaffarano,and Joe
"Black" Arieno he would be'in’a positioh to diqtribute:‘
*Debbie'Does Dellas. Bernstene sald that 3 or 4 vears ago,

»Za“arano had placed h1m (Bernstene) wlth S & L Dlstrlbutorg,

~ Norm Arno and Tomm: Slnopoll to insure that-Slnopoll and~Arno'

Vmaée payments td-Zafferano; :Bernstene.said thetISinopoli,
Arnd and‘S ;JL Distributors were tied directifrﬁo Zaffaranc.
Bernstene said ihat during the tiﬁe he was with‘s'&fL‘.ih |
.Distributers he‘made weekly payments‘tOVZaffarano frbm_Afﬁo
and S & L Dlstrlbutors. | |
In October 1979 Bernstene described Zelchlck (J & C
H~sales,‘Los_Angeles, Callfornla), as a' no aood guy”. who had }
messed up people in the paet in some of his buszneqc |
‘deallngs. Bernstene said ZelchlcP and Elack were d01nq a‘

‘good busxneeq and they vere. cutt1ng 1nto some of the
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custorers of TVk D1;tr1but0r= Bernstene sa1d that th1= was

~_hurt1ng TV and other dlstrlbutors but he could not put
:pressure on Zelchlck or- Black due to thEII cloqe relatlonshlp
w1th Zat farano., | |

' Berhstene saic Zafﬁaranoiheé just'recently:giren'the
movievﬁAutobiography of a-Flea"'to?Andre D‘Apice (Star
Di trzbutore/VFD New York Clty) to have as his mov1e.‘-ah

Berrctene sald that 1f law enforcement of £ 1c1als ahd the IRSt

. ‘became aware of how much money'Zaffarano mace offfhlsLhard

-core'mOVies, they_cogld‘hlow‘the lid off his opcratioh,'

Bernstene said it'waé_like‘when-"Deep Thrbat"“andafThe‘Devil.,

in Miss‘Johes"hwere'playing;all’arouhdkthe CQuntry‘ih 1972
Vthat if it were known‘how huch*mohev was. actuaiij*made'cn

 the=e mov;es, a 1ot of peop]e would have problems.

In October 1979, Berretene sa1d that Walter Cernert

: would be comina to Las Vegas. Bernstene sald that he wae‘

going to: Veqae to "pay the julce“ Bernqtene sa1d the loan

was for 8 mlllimeter fxlms which Walter Gernert Was now. into.
| Bernstene said that Angelo and Tony Farese recentlv care

into the off1ces of TVX Dlstrlbutore and adv1sed h1m -and his

partner, Dave Frlednan that they now controlleé the mov*e=

'"Deep Throat" and 'Dev11 in Mlss Jones" ~and that a fee of

$10. 00 per v1deo tape cassette of these movies should be pald'7'

-d;rectly to the Fareses. Bern:tene said that the Fareees“

advised. hxm and Fr1edman that the Peralnos no . longer control

L - .



'the mov1es “Deep Throat" and "DPVll 1n Mlss eores 'andéthat'f

‘the Fareses now control theee mov1es.;,F“”**
On November 5' 19 9, Bernstene sa1d that when Mlchael }df;'”"
4 Vlsotsky wac . deallna wrth Arno, Wlfotskv was dozng bus1nes

in the range of $15 000 to <20 000 a mcnth Durlng tbat tlneitﬁ,ﬁ..ﬁ

V1sotskv told Bernstene that the agentq were worklng,,} f

JFed-. Wisotsky told h1m that he had gotten thlS 1nformatlon RS

from Pndre D'Ap1re (New York CltV) (The Covernment'el L

Senterc1ng memorandum 1n the case of Unlted States v. Mlchael*‘h'”‘

g

wlsot=P", Mvron WlSOtSkY' Robert Barkow and Donald Work 1s Lr.;fvfgf

' subnltted to the Comm1581on ‘ae. Fxhlblt 7)._

T X " )
Bt SRR T R

16. Central Sales -'Lou Gugllelml,,BaltlnoreigyarVIand:?‘ff:m

- On December 20, 1978 the agents net Gugllelml, ownerwo-i~
Central- Sales.t Cuglxelm: eald he had over one nlilwku )
sdollara ‘in pro;ectors in the basement of Central Qales and iflt
=ald thls ‘was 'a large part of hls busznen,.; Cugllelnl told

the agento he . was part owner of M1an1 Books 1n Mlaml, Florlda’

with Star Dlstrlbutors of New York Clty
Guq11e1n1 said. he had a lot of heavy contacts in the
Miami, Florlda area and sa1d that Bob Inman had sold out to

‘him and trled to steal some of hls customers away.

'”sald that he doer not take an 1ndlv1dua1 11ke thls to ‘court e
to settle the matter., He sa1d he takes 1t 1nto hls own handsyj“3~”f”'
and- makes one phone call to Florxda and w1th1n ten minutes," 

turns a- bov 1nto a man.;
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A17, ;Natiohal Filmtcempahv_-'Rabih.dot+e5ma;,;Barhafat
Gottecman, Los Angeles, Callfornla !
In: Februar".1°7q the agents met w1th Pub1n Gottesman
and his w1fe Barbara Gottesnan. Rubln Gottesman said he had

been w1th Nornan Arno (S & L Dlstrlbutors) tha prev1ou='

evenlng_anc thathrno had showed hlmlagVLdeotape of the movie -

"Dehhie Does Dallas“. Gcftesmahfsaid»Arno told him fhat.he,

'had received the video rights to that movie from Mickey
Zaffarano,‘the-pﬁhef~ef;the mevie}' Gottesmanisaithaffarano
had,given Afhé thebhational diaefihutipn‘rights fer'this
YT movie ard that Arno how-had it avaiiable'eh:viaed.l When the
‘ agents askeé ‘tc obtaln a pr;nt of th1e movie for themenlvesi
Gotteemar °a1d he would not even consider 601ng this berauqe
“he wanted to remain healthy. Gottesmar qald Zaffararn would'
"not hosvtate to use muscle 1f soneone was bootlegglng hlen
nov1es.  , ) | ,
On March 23, 197é Rﬁbih Gottesman told fhe aqehtq that

in the past an 1nd1v1dua1 was belleved to be duplng and
~dlstr1but1ng varlous ha*d core. mov1es. He said o:ganlzed

crime people hadhput'money 1nto,these films and thatvthi=-"

1nd1vldua1 .was "hit in the head."” Cottesman sald ‘that should""

~ the agents begln duplng p1ctures such as 'Deep Throat" and»

‘"The Devil 1n ‘Miss Jones“ that they would have to be prepared'

, to take the heat.

In June 1979,vGottesman eaidThe’had gotten 2 movies from

JoegPefainov(Ar;ew Films, New York and“paiifornia), one was -

"Johanna" and the -other was "The Devil-Inside pf'Me}‘

24
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tfsubmltted to this Comw'ss;on as Fthblt 8)

,?lS Bon Jav Sa‘es, Inc. Jack Gresser, Ror Sellnger,

John Moon, Alan Swartz, Baltlmo*e, Narvland

On May 17 1978, the agents went to Bon Jav Sales, Inc.‘ﬁ;ﬂ3

There ‘Was a dlscu551on about two plmps who worked the east

'[Jcoast for JacP Gresser. These p1mp= obtalned the glrls for

‘Gresser'e book stores and massage parlor operat1ons 1n the

.«‘

’nBaltlmore and Wash1ngton, D C. areas.w On May l4, 1978,

’\employee o‘ Bon Jay Sales; Alan Swart7, sald glrls could be

'fﬂ;prcvzded to the agent: on the1* next’ tr1p to Bon Jay Sa’es :

and that another 1nd1v1dua’tat Bon Jav Sale= handled the
‘ororurement of glrls for customers.vv | A

» | On Auqust 10, 1978 1n a telephone conversatlon wlth
{:Jack Gresser, Greeser sa1d that there had been rumors about
the. aaents and that he had;bpen adv1sed to stay awa" ffom .

L

:19 N & M Vldeo svstens, Inc., M1ckev Nanos, Hoﬁston,
Texas.';, h

In July, 1979 Spec1al Agent Bruce Ellavskv spoke to

'Manos and dlscussed 'bOY’bOY (homcsexual fllns)., Manos Saldf

‘gthat most of hlS bus;ness was 1n Tennessee and Alabama. :
Fanos said he had a’ $300 000 lab 1n whlch he does a’ lot of

;eproductlon.; Manos sald he was the hiaaest 1n the v1deotape;
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business other than those in California, Chicago and New
- York.

20. A1v1n Nune< Honolulu, Hawall.

On December 1,-19"8 Churk Bornstene tecld an- aaenf that~

he had access to plrated major motlon plcturee through a

contact of his in Honolulu, Hawall-by the name of Al Nunes.

- Berrstene then called'Nunez"and made afrengements with him to -

‘meet the aqeht.ir Hawaii.. Bbb‘CourEheee told ‘the agent he
-hac 61ff1cu1t1e= with the bcokstore he had recentlv 0pened
Fe sald he had plnball nach1ne° in the qtore and he had
-gotten p*e%sure and ruscle from the ”bovs on the 1slard~ ﬁe
‘said thev haé demanded a- =p11t of 20/30% w1th 70% going to
'them. Courrchese said he coula not 11ve w1th the split and
'gave up the stcre. Courchese said he was still emploved by

Nunez, both worklna at Nune"'s bar and d01nc whatever elce

Nunes requested of him, Nunes»gave the agent an;mal film and

said he would ship child pornography to Miami, which he did.

Ir addition, he shipped pirated maior motion pictures to

the agents in Miami, Florida.

United States v. Michael Wisotsky, Myron Wisotsky

‘Robert Barkow ané Donald Work -
Dade,:Broward, Palﬁ Beach Counties, Florida
The pornography business run by Michaei and Myron

Wisoisky (his uncle), is the most significant south of

Atlaﬁta, Georgia. They are considered to be key figﬁres,and

| agyo<wgn
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4ownersh1p of these corporatlons was hldden to avoid fhe

upper ethelon.distributofs_of_hard core pornoqraohy; At -the -

time of the;indictment‘in this case, 1983, MichaellandkMyron
Wisotsky'(referred to hereafter as‘theAwisotskys) controlled
between 500 to 700 peep show machines in Southeast Florida.
These maChines were located in adult‘bookstoreS‘owned by
corporations the Wisotskvs controlled, as we)l as
1ndepenoent1v owned Hookstores. In 1983,,the Wisotskys owred

anéd controlled approx1natelv $2 mllllon worth of assets

through the use of nomlnees and sham corporatlons. The true

p0551b111ty of criminal prosecutlon unae* the pornographv

.laws. Documents show over the course of 10 years, the

- Wisotskys used the nanes of unknow1ng nomlnees to reqzster

their corporat1ons and caused thelr accountants and others to
falsely sub=cr1be these names to docunents thCh were then
mailed to-state and federal'governments. _The 1nvestlgat10n

in this case revea*ed the Wlsotskvs owned or controlled over

. 40 corporat1ons. of these; the 15 most actlvely 1nvo’ved 1n

the adult'bookStore buslness were'not regzstered‘under the

name of Mlchael or Myron W1sotst

When the 1nvestzgatlon of - the wlsotfkys commenced the
W1sotskye were not content to allow themselves to be -
1nvest1gated They 1mmedxate1y took an active role in
attemptzng to thwart the Grand Jury 1nvestlgat1on belng
conducted bv the Internal Revenue Serv1ce and the Miami

Strlke Force.
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Unbeknownst to'the Internal Revenue fervice and ‘the

';Mlaml Strzke Force, the Fort Lauderdale Pollce Departnent was

engaged in an undercover operatlon 1nvolv*ng the Wleotskvs"

durlng this same perlod of tlme. The Fort Lauderdale POllPP

Department had placed ar undercover detectlve in. the WlSOtSP‘

oraanlzatlon. The prospect that the detectlve would be

served vzth a federal grand Jury subpoeno raused the Fort .

Lauderdale Polxce Departnent to reveal hls 1dent1t" to the

Governnent and cooperatlon began between the two agencres.'
Dona 1d Work had been and contlnued to be the WLsotskvc

- key man for a number of years. One of wOrk's dut19= was to

oversee and manage the peep.mach1ne.operatlon for the

" Wisotksys. |

" Numerous other bookstore owners and'olerkeunere

. subpoenaed ‘to the Grand.Jury and each of them asserted their

Fifth~Anendment priviiege’regarding the wieotkvs‘ operation.

For a number of vears, law enforcenent aoents attempted

Ll T

to locate the Braccos - a couple whose name appeared on many . -

of the Wisotsky corporatlons. In Marcb 1981, Spec1a1 Agent
Donald Burde of the Internal Revenue Servzce located" them --
he visited then rather than calllnv them because their
telephone had been dlsconnected for nonpavnent. They neuer:
had any business connect;onq with. the Wlsotskys and never

heard of the corporatlons on whoso papers the1r names.

appeared. They were unknow;na nonlnees whose names were used‘

by'the Wisotskys, After they were subpoenaed to the federal



-.grand Jurv, Robert Barkow called Vrs. Bracco and sald, lmy’a ;

Tpeople know thev have wronqed you, thev re sorrv about 1*
- They: want to make up for it. Contact anv of these 3

attorne they ‘re waltlna for you to call L 11 glve vou

their names We"l put vou up in the best hotels con51der 1t,gf

a vacatlon;f My people have been wrongf-— they know thev ve

_ wroncec.‘ You ll be- well compeneated for lt Take,thef,‘ |

.corporatxons you 're a *1ch person.‘ ‘ o
The hlsotskvs were not content w1th attemptirg to :

prevent people subpoenaeé before the Grand Jurv from

-htest1Fv1nn aqa:r"t them. On Augustv25 1981, Specxal Agent ?

Donalé Burde recelved a telephone call from the WlSOtukV'

~unw1red n Durlng that one-on-one neetlng, the accountant
: offered Burde at the dlrectlon of thp Wlsotskvs, a $25, 000

Abrlbe to k111 the cr1m1nal tay 1nvest1qatlon he was . -

"‘conductlng regardlna the wlqotskvs

The ev1dence in this’ 1nve=t1gat1on.establlshed then
'W1=otskys omltted substantzal amounts of income as thev(”
skimmed a great deal of 1ncome from the vast peep machlne
operation they controlled SIPCG Aprll 1976

The 68 page sentenc1ng menorandum submltted bv the
Government in thlS case outlxnes the hxstorv and backg*ound

of the Wisotsky emplre,,includlng the numerous cr1mina1

Vf'accountant who reouested ‘Burde come - to hlS offlce, alone and T

jactzvxtles whlch occurred at the Wlsotsky bookstores.‘ A copy(eh
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Thank you.
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THE COURT: The Court is goias o

azzroximately ten hihutes.‘;
jReceés*taken;)'_
TEE COURT: The defenéan:5>will,;taad 356 55
sentencéd. please. | | | - |
Eaéh“of'thE'dgfendghts, having beeh auly
tried and cbnvictea of the réspe:tive coﬁnts'of'ﬁhé

indictzent as reflected by the jury verdict in this

‘case, the Courzt having adjudicated them guilty of'said

>offen§es,,nr.IArnold Himmélétei:,"ydu,.haviné-been
found guilty of Courts 1 ané 3 of the indicﬁment in

this case, the Court does herewith sentance you on

Count 1 of the indictmentvin_thié case to the custoéy

of the Attorney General, or his‘dniy aﬁthorized.rep:é-
sentative, for a period of nine months, |

As thCount 3 of theindiéﬁment in tﬁis cése,
the Court does hereby place you on.probgticn far;a'
period of £five years, said'prbbation ﬁo commehce'upén
thg'terminéticn of. your séntencebgnde: Count i of the'
indic:nent‘in this case; that as a special condition of
that proba£ién, you are not tc participate‘in §5y form
o#_t;shion which could be de£ermined'by #his Cburt to

'constitute-a violation of your probation by using any

MARIO J. CONTILLO

~ OFFICIAL COURT REPORTER . .
. 'U.S. DISTRICT COURT
MiaMml, FLORIDA 33128
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20
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171

State of Florida. . -

‘been found guilt y of Counts l, 3, 5 and 7 of the

{ indictment in this case, that each of you are remanded

| £or a oeriod of nine months, said sen*ence is to run

type of carrier for interstate transpertatica of
L : ~» .

material deemed obscene, or to aid or abe: in the

transportation of such material for any rursoss to the

-

‘ Mz. DiStephano and Mr.Balsamo, you, having.

inéi ictment he*etofore ’11ed in this case, the Court

-

does hereby impose a'sentenée as to Count 1 of the

to the custody of the Attorney General, or his duly

authorized reotesentative, for a period ofinine'months.
L ’Thet‘as to Count 3 of the ihdictmeot in‘thiS»

case, each ofdyou;are remanded toithe custody of t:e

Attorney General, or his duly authorizeé representative)

consecutive to Count 1l of the ‘ndxctne in this case.
Wlth regards to Counts 5 and 7 of the indlct-
ment, you are hereby placed on peobat~on for a per*od
of-five\yea:S:«said probatlon sentences to run con-
ou::eht'withteach other. Lixewise, as a sneoievaondi-
tion of probation, neither of you'arevto participa.e
in any’ form or fashion which could be determined by
this Court to constitute~a violation of your p:obation;
by using any type of carrier fo* interstate t: nsporta-d

tion of mate:zal deemed to be obscene or to aid or abet

MARIO J. CONTILLO
OFFICIAL COURT AEPCATIR

U.S. DISTRICT COURT
MiaMI SIARINA . T2192
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19

'<infthe'transportation of such material ‘o- 22y suspose.

to‘the State'of,?lorida.-:rnat p’obation will comzence

dpod elease from t“elr sentence whic ‘they will serve

under COunt 3 o‘ the indzctne in %his caSe,-
In regard to the derenda 2t uoseoh °eraino,

yqq; haying beenvfound guilty of Couaszs 1, 3, 5 and 7

by the jury in this case, as to Count 1 of the indict-
ment, this Court does hereby remand you to the custody

' of the Attorney Gene:al, or his dulyiauthorized“repre-

sentative, for a period of one year.

In addition thereto, you will pay a fine of

‘SZSOO;and'yoﬁ will remain in custody until that fine is

either paid or you are duly discharged as a matter of

1 law.

FAe'to Count 3 of the'iﬁdictment, bhia Court~
does hereby impose a senteﬂce by remandlﬂg ycu‘.o the

custody of the Atto ney Geperal, or h;s~duly'authorzzed

,_representative, for a peridd of one year.

As to Count 5 of theindictment, the Court

does hereby remand you to the custody of the Attorney

General,'cr hie duly authorized rebreseﬂtative, for a
per;od of one year, said sentences on Count 3 and to.

run consecutzve wzth the sentence under Count l and

-consecutive with each other.‘

" As to Count 7, in addition to the sentences

"MARIO'J. CONTILLO - - e T
" OFFICIAL COURT REPORTER
U.S. DISTRICT COURT
MiAmi, FLORIDA 33128




-mposed, you are likewise ordered to oay 2 fine of
éa:ds to

32500 with regard to Count 3, $2500 wi*h

Count 5, said fines to be consecutive.
With regard toquunt 7, ycu are placed on

probation for a period~of five'years, sa*d probation

to commence upon tne termination of yous last sentence;

that as a special condition of that prooation, yecu are
oay a fine of $2500 witnin the first year of

ordered to
or any time prior to the commencement of

| probatien,
and you are not to participate in any form

be,deteruined by this Court to
of your probation by uSing any

probation,
" which could
{ V | l

0
1 or fashion
12 constitute a violation
13 tyoe of carrier for interstate t*ansportation cf any
material deemed obscene or to aid or aket in.the ‘

transportation of such material for any purpose to ¢

In regard to the defendant Louis Peraino,
e 3, 8 and,?

15
16 State of :lorida.

17

you, having been found guils y of Counts 1
by the jury, the Court does hereby impose sentence as

18

follows:

_20_ " . | |
| ‘With regard to Count 1 of the indictiment, you
are hereby .emanded to the custody cf ¢ e'Attorney o

General. or his duly authorized reoresentative, ror a
You are ordered to pay a ‘ine o

s
period of two years.
You are to remain in custody with regard to

24
$5 000.
MARIO J. CONTILLO

25 . ’
‘OFFICIAL COURT REPORTER
U.S. DISTRICT COURT
Miasl BIARMINMA 11124
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|'that fine until such time as it is paid or v=: a:e‘duly

.SS,OOO, as-to»each of said counts, sald sentences.'both

by way of imprisonment and fine, to run consecutive )

hereby.plaoed‘on,p:obation,for a period of five_yoars,

of prob&tion) andothe deféndant‘is not to pa:tioipate

of material deemed to bg.obscene;zor'to aid:or abet in

the State of‘Florida.

discharged as a matter of law.
As to Count 3 and Count 35, yot 2ze likewise
remanded to the custody of .the Attorney General, or his

authorz-ed ‘eoresentative; for a period of two years;

and as. to each of sazd couat; ordered to pay a8 fine of

with-Count_l of the indictmeht ahd consecutive to each
other.

As to Count 7 of the indictment, you are

Said probation to commence upon the termin;tion cf your
sentencé,and as a special condition of probat;o”, you
are ordered to pay a fine of $5,000 within’the first

year of probation or any time prior to the ccmmencement
in any form or. Las&ion what could be determ;ned by thi |
Court to consoztute a violation of h*s probatzon by

using any type o‘ carrier for ;nte:state t:anspo-oation

the transportation of\suchtmatérialofor any purpose to

~With regard to Count 2 of the indictment; as

peftainS'éo Mr. Himmelstein, and withvregard to Counts

MARIO J. CONTILLO
CFFICIAL COURT REPORTER
" U.S. DISTRICT COURT - -

MlAME BIAOIRA  TV19e
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2, 4 and S;as'it‘pertainsﬁo all bthe# défe:d:::s,.it is

the'view\of théACourt €hat_no senten¢é"wﬁuid prcpe:iy
be enteréd“ﬁith regérd to those‘matte:s'sincé-‘
.sehteﬁcésare.being~eﬁtere¢?bith«rega:d,to CduntsJ3, 5
and 7.. | o
»If,rih-fact, Sehtepées';éﬂibe imposed, i£‘ 
would be theseﬁtenceof.thiSACourtAtoisuspénd tﬁe
eﬁt:yﬁof,sentepée as‘to?each of those counts,andiplgée
the'defénaants on p?bbation %or a pefioé‘of‘five‘yéars
as-terschfof thbse ccunts,'said probation to rﬁn
cbncﬁr:ént wifh,each other and coﬁcﬁrient with.tﬁé:
segtences»imposédfas to Mr. Himmelétéih_bn.Count;B of
the indictﬁentj with Mr. DiStephénd_and ﬂr.,salsamp,i,

with Counts 5 and 7 of the indictment; and with regard |

to Mr. Peraino,'Joseph andeouis; with regaxd to

Count‘J of"ﬁﬁe indictment in this case.

Mi: Schwartz, I wo§1d as$ume there is no.
objection on your part to the'déféndan:s remaiﬁing ouﬁ
on bond ﬁénding;their,appeal?v | |

| Mﬁ. SCHWARTZ: Theée is hbﬁe}~but»grio:,to‘
that I assume that thé sénﬁenée dﬁ ﬁouis.ﬁé:aino iﬁlto
be considergd.conse¢ﬁtivé and not concurrent witthQ |

THE COURT: That is correct. The sentence

of‘the§Coﬁft is intended to be qonsééut{ve to whatever

| pending sehﬁences hé has at thé‘preéent time and @ot‘J

MARIO J. CONTILLO
OFFICIAL COURT REPORTER
U.S. DISTRICT COURT
© MIAMI, FLORIDA 33128
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18

- 19

athe,motion-ror a new trial which has been f.led with

178
'ooocurreat thereﬁith.f
' thh regard to- the dofendants resai.inq out
or bcnd---.”rf:
 MR. SCHWARTZ: 2 As-I said,. ;,have no objection

: TBB7COURTE ;Obvicusly;-

lf'

he“&p?eal”timefih ‘

this natter wlll not commence tc rur unti l t“e mot‘oﬁs‘vﬂ

"‘which have been f;led wzth the Court, and spec i:ally

this Court. on Februarylzsth is;~in fact, ruled u-on.b
A I assume,AMr‘ Boitel, Mr;aﬁuhn, you haveif‘
dlscussed with your resoective clients their rxchts to‘
appea;,vand_that hae.been arr;veo atéA |
'etua;°xu$N;"!eE.“’ |

I have two fur@her~thingsrﬁor,the:;ge9;d,ee 

,tqtthe'sentence, first..

Po* the bene‘it of the record -n;casejit“
oooesoup on appeal, even .hough b think the éefeﬂdahts

ever want ‘to come back to t“-s ccmmun‘ty di:eétlyyor,.

find;.ectly, I would voice an- objectlon as to the coaoz-e”

,tions of probation as to theirs free exe*cise o‘ bei:

i*st Amendment rxghts as being pre-censorsh p in’

#curtailnent of the First }mendment rights w;thout

'adeauate Jurlsdiction of the cOurt as a condltion ot |

fthe;r probation---

;-TgE_CQUBT:> 80 you don 't misunderstand the f’

MARIO J. CONTILLO
CFAICIAL CSURT RAEPOATER

U5 DISTRICT COURT

" MlAmi, FLORIDA 33128
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T my oojection.;p

14 | '

) ccnd;tions of orooation, Lt does not pro 'daf*?

ﬁ}materxal._

| that as to the consecutive sentences as to all the

:'.and I ‘think I would move that those sentences,‘and i‘

TR

s cannot enqage in transpo'taticn of sexna-l; 5xglicitf?

But iz this Cou:tanth s:Cb«?¥h£ir§$¢tb5£5~bzt

,material 13, in fact, obscene and makes a determinaticn\fﬁ
eof tnat £act. then. in fact, they would be conside:ed

.;iﬂ vxolation---'

MR.vKUHN-= I~unéenstoodftﬁ£tcto~$e\tﬁé»3}**‘ |

“effect :ather than if a - jury finds nnde: proper ind*cb-;‘5

ment those materiala tote obscene.;
N rss;conar- ‘That is oorrect..tffy

IMR. KUHN-i Well. tha* is one of the bases o"

Even though I know the'taw *3 cont:a:y *o ne_'

‘{at th;s time, I th‘nk it should be p:eserved on appeale,

woounts named, as to all th:ee of my c‘ients.:I would

object to as being in violation cf double jeopardy

A‘provisiona of the United States Const;tution in tnat

u?-

-the facts constxtuting an’ overt act in a conspiracv andf~v5
;the aubstantive act cbarged 1n Count 3 are identical.;

'The‘: involvement in each of those acts are ident;cal,

. they remain consecut;ve, I would object to that as

;lbeing violative of my clients' due process Lnder double ?;7

,- r,,. A : R o

MARIO J CONTILLO
OF!ICIAL COURT. l!POlﬂl
us omalcr count )
Mum rLcaloA mu )
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jeopardy.7~ )
TIE COURT: All right. The motis: will be
denié&. .

'So the recozd is elear with ragari to the

‘sentences imposed, Mr. Himmelstein has been sentenced

to nine.mbnths,fmr;‘Disﬁephano;fur. 3alsamo, eighteen

months; Mrf-Jqseph'?eraino, :hréé years, and a total

‘fine of $10,000; ahd:Mr.»Lou}s Peraino,'six‘years,

total fine of $20,000.
If there be nothing furthgr;}thié;cqu:t will
be in.reqess.' -
| MR.:ﬁdiTEL:' Your Honor, mayVI'aaépt‘ar; 
Kuhn's objections? | |

THE COURT: No gquesticn about that, Mz.

»Boit.el,.v

MR. BOITEL: Can I ask for one.péint of
clarification? V ;
THE COURT: Yes.
" MR, BOITEL::On the conditions of probation,
I'bglievésincg_thére have been a ﬁﬁmberfofvphrASés
and modifieiﬁ;vﬁy understanding,ia thai’Your Honcr's

condition of probation iS~in;:eference-£0‘thé State of
- . . . . . . ‘.(

t

Florida---
TEE COURT: To the State of Florida.

MR. BOITEL: To the State of Florida?

MARI!O J. CONTILLO
OFFICIAL COURT RIPCRTER
U.S. DISTRICT COURT
MiAMI. FLORIDA 33128
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

. PROBATION OFFICE

JERONE A. SAVAGE . U.S. POST OFFICE AND COURTHOUSE

GHIEF PROBATION OFFICER P.O. BOX 69. FLORENCE 3563}

. (205) 766-25
UNITED STATES COURTHOUSE 6-2366
1729 FIFTH AVENUE. NORTH L

BIRMINGHAM. ALABAMA 35203 : FEDERAL BUILDING AND COURTHOUSE

COM. (208) 731-1746 Februaty 26 ’ 1 9 88 P. 0. BOX 1087 GADSDEN 35902

FTS 229-1746 COM. (2051 547-5722

FEDERAL BUILDING AND COURTHOUSE
P.O. BOX 2628. TUSCALOOSA 35403
COM. 12051 758-6621

POST OFFICE AND FEDERAL BUILDING
P.0O. BOX 38. TALLADEGA 35160
COM. 362-3892

P.O BOX 368 HUNTSVILLE 35804
COM (205) 534-2454 - FTS 8711360

United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

Washington, D.C. 20004

Attention: Public Hearing Comment
Dear Commissioners:

I have studied the January 15 Temporary Amendments, and would
recommend a permanent adoption of these amendments for submission
to the Congress. The supplementary illustrations regarding

. multiple counts and criminal history computation were very thorough
and particularly helpful in understanding these two aspects of the
guidelines.

I believe that the proposed additional offense guideline 2A2.4
(Obstructing or Impeding Officers) is a very appropriate addition
to the guidelines. 1In a recent case in our district, USA vs. Orbie
Sellers, CR-87-P-321-S, a postal employee was charged with
assaulting his supervisor. The appropriate guideline in this case
was deemed to be 2A2.3 (minor assault), but an issue arose as to
whether or not official victim would also be considered. After
consulting with a commission staff member, the advisory opinion was
that official victim would not apply since this was considered an
employee/employer relationship. Therefore, I welcome the
clarification of the new proposed guideline 2A2.4, which clearly
states that 3Al.2 (official victim) does not apply under this
guideline. I also agree that the specific offense characteristic
2A2.4(b)(1) should be added to sanction conduct that involved
striking, beating, or wounding, which is what happened in the
Sellers case in this district.

In another recent <case in this district, USA vs. McCoy,
CR-87-P-317-S, the defendant was charged with a violation of 49 USC
1472(m)(2), which involved making a false statement aboard an



Public Hearing Comment
Page 2

aircraft that he possessed a bomb and gun. Since there was not a
specific guideline for this offense, there was a great deal of
discussion as to whether or not guideline 2A5.2 (Interference with
Flight Crew Member or Flight Attendant) or guideline 226.1
(Threatening Communication) would apply. After consultation with
the Commission, it was decided that guideline 2A5.2 would probably
be the most analagous. Therefore, I welcome the proposed guideline
2A5.3 (Committing Certain Crimes Aboard Aircraft) as an addition to
the gquidelines regarding offenses aboard an aircraft. Although
this guideline does not address 49 USC 1472(m)(2), it does broaden
the available guidelines for consideration. In the same manner,
proposed guideline 2A6.2 is also a welcome addition. Since this
guideline is very similar to 2A6.1 (Threatening Communication), I
believe it would be appropriate to add the specific offense
characteristics to this new guideline that now apply to the
Threatening Communications guideline. I would also recommend that
the Commission consider adding 18 USC 32(c) to the statutory
provisions 1listed wunder guideline 2A6.1 because this is
specifically referenced in Appendix A, and because it is also very
similar to the entire discussion about threats or false statements
aboard an aircraft.

I have not had an opportunity to be involved with a CCE case since
the guidelines became effective. However, based on my review of
the proposed amendments to guideline 2D1.5, I believe that the
guidelines should take into account whether during the course of
and in furtherance of the enterprise the defendant caused injury to
any person or used or sanctioned the use of violence. I would not
favor the guideline taking into account the size of the enterprise
and defendant's role in its operation. I believe the base offense
level should remain at 32, and that prior drug convictions for
which the defendant was sentenced prior to the time of indictment
under 21 USC 848 should be part of the record and not part of the
instant offense. As a side note to the commentary under this
proposed guideline, it appears that under application note number
3, a typographical error was made in the first sentence where 18
USC 848 is quoted rather than 21 USC 848.

I appreciate the Commission giving those of us in the field an
opportunity to be a part of the decision making process.

Sincerely,

- A}

iy /
%;’i l',f%‘t/./’/{.::d,A‘ /
car J. Siephé;son, Jr.”
Supervising U.S. Probation Officer

-~

0JS/mb



JOHN E. ACKERMAN
ATTORNEYATLAW

808 Winbern ‘ L ‘ s (713) 2379100
Houston, Texas 77002 © " ABANET-ABA 1310 ) . MCI Mail 204-9478
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March 3, 1988

United States Sentencing Commlssxon
1331 Pennsylvania Avenue, NW

Suite 1400 ,
Washington, DC 20004

Attn: Public Hearing Commc@t
Dear Folks:

This letter is in response to your February 16 invitation for comment about certain proposed changes and
additions in the sentencing guidelines. I am pnmanly concerned about the proposed changes to section
2D1.5 (Continuing Criminal Enterprise).

First of all, I believe the current base of 32 is sufficient for the behavior contemplated by the guidelines. The
number of months can escalate rapidly if there is any significant criminal history.

Three questions are asked with regard to possible additional increments if certain facts are established The
first question deals with violence and injury. It bas been my experience that if any violence or injury occurs it
will become the sub]cct of its own indictment or count thereof. It should not be counted agamst a defendant
twice. .

Taking into account the size of the enterprise creates the problem the guidelines are trying to solve. Twenty-
five persons could be involved in a relatively small enterprise, typical, for instance, of amphetamine labs,
where six persons could be involved in a huge continuing enterprise involving cocaine. Conceivable the
leader of the cocaine enterprise would get a smaller sentence than the leader of the much smaller
amphetamine enterprise. The number of persons involved bears little relationship to the size or nature of the
enterprise. This kind of an approach could cause huge disparity.

"For the record I oppose any of the suggcsted changes. The current numbers are more than adequate in view

of the changes regarding parole.




UNITED STATES DISTRICT COURT

DISTRICT OF MARYLAND

. PROBATION OFFICE

DAVID E. JOHNSON PRESIDENTIAL BUILDING

CHIEF U.S. PROBATION OFFICER " suITE 700
CEDRIC C. EABTER 6525 BELCREST ROAD
DEPUTY CHIEF US. PROBATION OFFICER March 10, 1988 MYATTSVILLE 20782

ROOM 8-100. U.8. COURTHOUSE

101 W. LOMBARD STREET

BALTIMORE 21201-2669 PLEASE REPLY TO:
BALTIMORE OFFICE

962-4T41

ARY

The Honorable William W. Wilkins, Jr., Chairman
The U.S. Sentencing Commission

1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

Re: Public Comment
Dear Chairman Wilkins:

I have been following the development of the Sentencing

Guidelines since the first draft was published in September,

1986. I think that the October, 1987, revisions and commentary

substantially improved the clarity of the guidelines as did the

most recent January, 1988, amendments. However, I believe that

some areas of the guidelines still appear inconsistent and some

. of the language in the manual needs clarity to make it possible
to properly implement the guidelines in the Courts.

I strongly urge the Sentencing Commission to use its emer-
gency amendment powers immediately to address the issues I have
listed below that appear to be the most troubling. Action now
will save District Court Judges and Probation Officers myriad
hours of time and frustration spent trying to resolve an incon-
sistency or a lack of clarity each time it appears in a live
case. Action now will enable those problems to be resolved
quickly and efficiently by inserting some corrective pages into
the Guidelines Manual.

I think that there is an inconsistency of language which
occurs in the second chapter pertaining to guidelines for of-
fenses where a determination of loss has to be made. Some guide-
lines pertaining to fraud and forgery refer to estimated or in-
tended loss, while the guidelines under theft and robbery refer
to property taken. I find this somewhat confusing since all of
the tables for specific offense characteristics refer to loss. 1
hope that some language could be used that would be consistent
throughout the property related guidelines. This change would
make it easier to do computations and to know what needs to be
taken into account among the various property related guidelines.

‘ I also noted in Chapter 2, Section 2B3.1(b)(1), involving
robbery, that the robbery of a financial institution or post
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office is to be treated as if the loss is at least $5,000. How-
ever, there could be a problem, as I see it, where no money is
actually taken. Perhaps something can be done to clarify the
guideline to provide that a one level increase be applied to any
robbery of a financial institution or post office, unless there
is a loss of a greater amount which could be used to increase the
level using the actual dollar value if that is greater.

I noted when studying Part K of Chapter 2 that in 2K1l.3,
which pertains to transporting explosive devices, there appears
to be an inconsistency of language. 2K1.3(b)(5) deviates from
the language in the rest of the guideline and uses the term
"firearm offense"” where the other sections of this particular
guideline consistently refer to offenses involving explosives.

In another guideline in Part K dealing with receipt, pos-
session or transportation of firearms and other weapons, 2K2. 3,
there appears to be some problem with the language. The first
specific offense characteristic increases the number of levels if
firearms are actually distributed. However, I am not sure how
this relates to a situation where firearms are transported but
the sale is not consummated.

In Chapter 2, Guideline 2J1.4, Impersonation of a Federal
Officer, I believe that some provision should be made to put
additional gradations of the offense level into the guideline.
Impersonation of a Federal Officer or Use of False Government
Identification is most often an enabling offense for committing
forgery or fraud. I1f some provision could be made to tie the
offense level to the amount of loss, I believe a more accurate
offense level could be attached to the individual act.

When I read Chapter 2, Part T involving income tax offenses,
1 was appalled to see that the guideline for Tax Evasion, 2Tl.1,
requires the computation of not only the amount of tax evaded,
but also of the interest to the date of filing of an indictment
or information. I think that it would be virtually impossible
for a Probation Officer or for a Judge on the Bench to get an
accurate accounting of the full tax loss using this method. It
has been my experience that the Internal Revenue Service Agents
have trouble deciding on the exact amounts of tax loss. I
foresee that this guideline could cause a lot of dispute
especially on cases that involve several years of tax evasion.

I have a great deal of concern about the lack of clarity and
inconsistencies in Chapter 3 of the Guidelines Manual concerning
adjustments. There are some real problems, as I see it, in
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applying the adjustments unless some changes can be made to
simplify the determination of a defendant's role in a con-
spiratorial case. These cases are complex at best. However, 1
‘think that the present scheme for determining whether somebody
had an aggravating or mitigating role in an offense contains
enough ambiguity to drag this determination on for hours without
any possibility of real resolution. As I see it, it would be
very easy to have a single defendant classified as having both an
aggravating and a mitigating role in a given conspiracy depending
on how a Probation Officer first looks at the case.

I think that the role in the offense adjustment in Chapter
3, 3Bl.1, is, in a word, unworkable. I would suggest that some
gradient of roles be worked out taking into account the number of
persons involved in the conspiracy, and consolidating what may be
ambiguous roles in the conspiracy into a graduated scale. I also
think that more care needs to be given to defining the terms that
are used to define the role in the offense. For instance, what
determines whether a courier has a small amount of drugs? What
constitutes a small amount? How will the courier know whether he
has a small amount of drugs? Is it reasonable to expect that
couriers will even know the amount?

Chapter 4, Part B, concerning career offenders and criminal
livelihood is problematic in that the Criminal Livelihood
Section, 4Bl1.3, does not seem specific enough in defining the
target population. I believe that this section is probably
intended to penalize someone who makes a great deal of money over
a long period of time and is able to live well because of the
income gained from criminal enterprise. However, I believe that
the way the guideline is written, it provides a substantially
wider net taking in those who happen to have no other source of
income while engaged in a pattern of criminal conduct from which
they derived very little money. I would urge that something be
done to revise the language of this section to set a specific
minimum dollar amount for having the criminal livelihood
adjustment imposed.

The section in Chapter 5 of the manual dealing with fines
for individual defendants provides that the Court shall impose an
additional fine amount that is at least sufficient to pay the
cost to the Government of any imprisonment, probation or super-
vised release ordered. The present estimates are that the cost
of probation is about $1,000 per year and the cost of confinement
is considerably higher. 1 am especially concerned about what
this means for a working person who is only able to pay a small
amount on his fine each month. Given that the fine and the
additional cost of supervision will accrue interest, many people
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will end up being under supervision for a full five years because
they will never be able to pay off the balance due for super-
vision and their fine fast enough to retire the entire amount. I
recommend that the Sentencing Commission consider making the
provision for imposing the cost of supervision discretionary
rather than mandatory so the sentencing judge can decide whether
it is appropriate to impose these costs on the individual being
sentenced.

I also urge the Sentencing Commission to promulgate guide-
lines for probation revocation or revocation of supervised
release to give additional guidance to the Courts and to Proba-
tion Officers. I believe that more specific instruction would
mean smoother administration of these proceedings.

1 sincerely hope that the Sentencing Commission will be able
to use its emergency powers to address these issues at the
earliest possible time. The amount of time and effort that will
be consumed by the Courts and the Probation Service attempting to
resolve what appear to be inconsistencies or lack of clarity in
the guidelines will be enormous compared to the time spent

inserting the corrective pages.

Yours truly,

CLSE

David E. Johns
Chief U.S. ProBation Officer

DEJ : pms
cc: The Honorable Alexander Harvey, 11
Chief U.S. District Judge
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Office of the,Di'reclor

' Washlngton, b. ci 20004 ;

"; 1nvolved in. the sentenc1ng process..'

r operation. -

:U S Deparlment of Justlce .

vFederal. Bureau of Pnson‘

Mr. WllllamZWQ‘Wiikins[ Jr., Chalrman
Unlted States ‘Sentencing Commission.
1331 Pennsylvanla Avenue “N. W.;~-"

Suite 1400 e R

Attentlon° Publlc“Hear ng Comment

Dear Chalrman Wllklns.,
1 am respondlng to your February 16, 1988,-1nv1tat10n for publlc;f
“comment on the January 15 temporary amendments to the senten01ng

guldellnes. R : i B 5 : R

The Bureau. of Prlsons w1shes to make no comment on the.temporary
amendments. Most involve changes in the offense guidelines and
we. belleve th1s is an area ‘best left to»those more dlrectly lﬁrf‘f B

The Bureau is. closely follow1ng guldellnes developmentsJand wWe' s
apprec1ate the opportunity .to comment.’’ We" may wish:to respond‘to
“future. developments that more dlrectly effect the Bureauls‘“~'

Sincerely,




UNITED STATES DISTRICT COURT
PROBATION OFFICE

DAVID A. MASON ‘DISTRICT OF NEW JERSEY ) 827 U.S. POST OFFICE & COURTHOUSE
CHIEF PROBATION OFFICER I P.O. BOX 459
WILLIAM P. CARROLL ‘e -~ March 8, 1988 ' NEWARK 07101-0459
’ o . @2omn 845.-0161

DEPUTY CHIEF PROBATION OFFICER

Mr. William W. Wilkins, Jr.
Chairman -
U.S. Sentencing Commission
1311 Pennsylvania Avenue
Suite 1400

Washington, D.C. 20004

RE: Proposed Guideline Amendments

Dear Mr. Wilkins:

I have taken the opportunity to review your proposed guideline amend-
ments for public comment and will offer my thoughts as they pertain
to the proposed amendments for Continuing Criminal Enterprise.

I would agree that the guidelines should take into account, and
specify as appropriate offender characteristics those CCE convictions
which reflect violence, force and threats. Any increase in the base
of fense level could be similar to those acts, which might occur
. during the commission of a bank robbery. Although certainly within
the realm of narcotic trafficking and its relationship to continuing
criminal enterprise ventures, society is always the victim, however,
it would be most difficult to equate the effects of drug abuse to
specific criminal enterprise.

1 also agree with the Commission's proposal that guidelines take
into account the size of the enterprise and the specific defendant’'s
role in its operation. Although there are certain-law enforcement
standards which measure if the U.S. Attorney's Office could prose-
cute a defendant under the continuing criminal enterprise statutes,
beyond this minimum entry level, sizes of CCE organizations differ
from district to district. It seems to me that the Commission may
wish to increase guideline levels based on the size of the enterprise,
the number of individuals supervised, the amount of illegal sub-
stances which are distributed over the course of the life of the
enterprise, and as well as the life of the enterprise itself. A
drug distribution organization which has a life of several years
obviously would inflict more harm to the public than a group which
flourished for a lesser period of time.

Based on my assessment of the proposed guideline changes, it would
appear that the base offense level indeed should be raised a minimum
of three consecutive levels.
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I would tend ‘to th1nk that pr1or drug conv1ct1ons stand alone and/or po
*'the sanctions of seprate criminal courts for separate instances - -
.. under state and federal laws. I would tend to believe that they T

“should be counted under the defendant s criminal history but, moreover,
~-if the. pattern of criminal enterprise can indeed reflect s1gn1f1cant.,;

.drug activities based on convictions, I would think that some’ element -

-~ of those convictions, i.e., time frame, amount of drugs, ‘etc.; can’
'd;also be: included under . the CCE offense level to determine the or-'

‘- ganizer's. culpab111ty In essence, I be11eve thlS 1s the sp1r1t
giOf the enterprlse statutes.m ST , o

@fShould you requ1re any add1t1onal informat1on, please let me know :Q

:;Very trulyigours,fif<”
SRR | O

G TR e T e :vly,,;nffW1111am P Carroll Deputy Ch1ef
CWPC:plio - o oo o s UGS Probat1on 0ff1cer E




1419 V Street, N.W.
Washington, D.C. 20009

202-332-7741
March 22, 1988
U. S. Sentencing Commission
Dear Chairman Wilkins,

The guidelines fail to take advantage of the rehabilitative
services available in the community. Services provided in the
community are more effective than services provided in the prison
environment.

The Guidelines fail to take advantage of split-sentences.
The Guidelines fail to recognize that community programs after
imprisonment have proven effective. The Guidelines fail to
recognize that offenders who have lengthy criminal records can be
helped. The Guidelines fail to recognize that participation in
appropriate, constructive programs as prison sentence
alternatives can lower recidivism. ‘

The Guidelines fail to recognize that the deterrent effect
of imprisonment peaks at 6 months to one year. The Guidelines
fail to recognize the impact of drugs on crime and fail to
provide for effective alternative prqgﬁéms. The guidelines fail
to recognize alternatives on supervised release for violent
of fenders. The Commission has failed to educate the public that
10 years of imprisonment is not 10 time ithe deterrent of 1 year.
The Guidelines fail as an example for other states and for
developing nations. S

The following suggestions of  simple language are put
forward: ' b

1. An offender 1is to receive & wholly or partly suspended
term of imprisonment if he is willing to participate in an
available, suitable alternative . ‘program. The amount of
imprisonment suspended shall be sufficient to provide an
incentive for the offender to complete the program.

2. The defense counsel shall be entitled to a postponement
of sentencing if the <court imposes, or 1is about to impose,
incarceration, if the defense counsel needs to attempt to locate
additional, suitable alternative programs.

Attached are excerpts of pertinent studies.

Very Truly yours,

Tom Donelson
Coordinator
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o DISTRICT OF COLUMBIA
PRETRIAL SERVICES AGENCY

400 F Street, NNW. e Washington, D.C. 20001 e (202) 727-2911

JOHN A. CARVER Ili. ESQ. GEORGE F. MORIARTY JR.. ESQ.
Director Deputy Director
MEMORANDUM
TO: Interested Parties
FROM: John A. Carver %—é O Q«,L
RE: August 1987 Drug Test Statistics

DATE: September 15, 1987

Drug analyses by the Pretrial Services Agency during the
month of August revealed a steady rise in the proportion of adult
- arrestees testing positive. The number of defendants testing
positive for one or more of the five drugs screened was 1135 of
the 1540 tested or 74% of all arrestees. (By contrast the
percentage of positive test results during July was 72%.)

-~

The percentage of arrestees testing positive for PCP
increased from 44% in July to 47% in August. There was an
increase in the percentage of defendants testing positive for

cocaine during this period, up one percent from July, to an all
time high of 52%. Among drug positive arrestees, 46% tested
positive for multidrugs.

For purposes of comparison, test results are reported in
the customary format, and a chart plotting monthly test result
trends for the past twelve months is attached.

The breakdown of August 1987 test results is as follows:

Total positive for PCP -- 720 (47% of those tested, 63% of all
positive)
Total positive for Opiates -- 244 (16% of those tested, 22% of

all positive)

Total positive for Cocaine -- 801 (52% of those tested, 70% of
all positive)

Total positive for Amphetamines -- 12 (.8% of those tested, 1% of
all positive)

EXECUTIVE COMMITTEE . . i

Chairman: DAVID |. McCARTHY |R.. ESQ.. Professor, Georgetown University Law Center » HONORABLE PATRICIA M. WALD, Chief Judge, United
States Court of Appeals for the District of Columbia Circuit * HONORABLE NORMA HOLLOWAY JOHNSON, judge, United States District Court for the
District of Columbia « HONORABLE WILLIAM C. PRYOR, Chief Judge, District of Columbia Court of Appeals * HONORABLE FRED B. UGAST Chief
judge. Superior Court of the District of Columbia.



THE THERAPEUTIC
COMMUNITY:
STUDY OF
EFFECTIVENESS

Social Adjustment at Followup
(1970-71 Cohort)

Drug Use

Any use of opioids declined dramatically to
. less than 5 percent of the graduates and 26 per-
cent of the dropouts. Marijuana users decreased
for dropouts and graduates.

Alcohol users increased for graduates, usually
to a frequency of.1-3 days a week. However,
among both the percent of daily users did not
change.

rug Treatment

Graduates showed a significant decline in the
percentages entering drug treatment. For drop-
outs, the percentages of time in drug treatment
increased somewhat over the pretreatment
levels, particularly after the second year of
followup.

Criminality

On all measures--criminal engagements, ar-
rests, convictions and months in jail--there was a
significant decline in followup compared with
the year before treatment. Graduates showed
little evidence of criminality, while for dropouts
criminal involvement was at a reduced level.

Employment

On all measures of employment--salary, job
rank, months working--dropouts and graduates
showed significant improvement. The graduate
change was significantly greater.

Success Rates

Across all years of followup, 31 percent of the
dropouts remained best successes (no crime and
drug use) compared with 75 percent of the
aduates; 56 percent of the dropouts and 93
rcent of the graduates improved over their
pretreatment status. i

Social and Psychological
Adjustment of 400 Dropouts
and 100 Graduates from the
Phoenix House Therapeutic

Community

by
George De Leon, Ph.D.

Social Adjustment at Followup
(1974 Cohort)

Drug Use

Any opioid use declined to zero for graduates
and to less than 18 percent for dropouts. The
proportions claiming some use of marijuana and
alcohol showed modest increases for both groups
but usually to a frequency of | to 3 days a week.

Drug Treatment

No graduate entered drug treatment during
followup. For dropouts the percentage of people
in drug treatments declined significantly com-
pared to their pretreatment levels, but percent
time in drug treatment did not change.

Criminality

On all measures, there was a significant de-
cline in followup compared with the year before
treatment. Graduates showed little evidence of
criminal activity, while for dropouts criminal
involvement was at a significantly reduced level.

Employment

On all measures of employment--salary, job
rank, months working--dropouts and graduates
showed significant improvement. The graduate
change was significantly greater.

Success Rates

Across 2 years of followup, 34 percent of the
dropouts remained best successes (no crime and
na drug use) compared with 68 percent of the
graduates; mare than 56 percent of the dropouts
and 94 percent of the graduates improved over
their pretreatment status.

3
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Phoenix House
Criminal Activity of Dropouts

George De Leon, PhD; Sherry Holland; and Mitchell S. Rosenthal, MD

This description convincingly reveals

the feasibility of the Phoenix Pro- F'ig I.—Percent arrests for dropouts and for addicts who remained within

gram’s influence on the social behav-  Phoeniz Program. For dropouts percents are for periods during, one year prior

ior of its members in or out of a Phoe-  lo, and one year after the program; while for remaining group, percents are for

nix community. . periods 22 months before and 22 months after admission. Data are for both
Within the last two years data have  volunteer and nonvolunteer residents.

been systematically gathered which
demonstrate the effect of the Phoenix
Program in terms of its therapeutic -
and educational goals.** Further 504
findings on personality change and y
reductions in  psychopathological 40 ~a
signs are currently being prepared ;
for publication. However, in terms of 304 =
socialization process, the success of
any treatment program for the addict 204
must be considered in terms of its ef-
fect on drug-related-criminal activity, 104
other critéria of suecess notwith- '
standing, eg, steady employment, 00
stability of marital and social rela- -
tionships. ® 90+
The general purpose of the present z

study, therefore, was to explore the 5 801
relationship between criminal activ- o
ity and residency in a Phoenix House & 794
therapeutic community. Most Phoe- &
nix residents do not remainthe 18to &5 go-
24 months necessary to complete the &
rogram. Overall, of those admitted 50 -
to the Phoenix House Program, 40%
remain more than 12 months. In as- 40+
sessing effectiveness of treatment, it
is essential to study the population 30+

' that "splits” or drops out. Specifi-

. cally, arrest rates were determined 20
during one year prior to and one year
following residence in a Phoenix fa- 104
cility, for a sample of addicts who
failed to complete the program. Com- 0 ’ - . -

_ parisons were made with data on s Les’Tm More Than Remained
sample of addicts who remained and €3 35 e-8 9-11 12 22 N
. were in the last stages of the pro- Months in Program 4,_
4

JAMA, Nov 6, 1972 & Vol 222, No 6 . . ‘ Phaenix House—0De Leon et ai 687 .
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. Synopsis and Index to the Phoenix House Article

"Phoenix House, Criminal Activity of Dropouts"' by George De
Leon, PhD; Sherry Holland; and Mitchell §S. Rosenthal, MD,
published 1in the Journal of the American Medical Association,
November 6, 1972, Volume 222, No. 6.

1. Security of the Phoenix House Program:

a. The number of persons arrested while participating
in Phoenix House was 2 arrests out of 358
participants over a 4 1/2 year period, see Page
688, Column 3, 1last two 1lines of the last
paragraph. :

b. The percentage of arrests during residence,
including periods when offenders had 1left the
program but were later re-admitted, was 2.8% and
4.8% which compares with a 4.5% rate for the total
U.S. population, see Page No. 688, third column.

c. The small number of arrests while offenders are in
residence in the program is illustrated
graphically on Page No. 687, Figure 1. The middle
bar, which has vertical 1lines, represents the
percentage of arrests while in the program, and

. the percentages are drastically reduced in
comparison with. arrest rates prior to being placed
in the program. The levels for most groups are
below the normal level for the general population
of the United States.

2. Recidivism of offenders ordered by the courts as part of
a sentence had a larger decrease in recidivism than did voluntary
participants, see Page 689, first column, first paragraph, and
the second column, 1last paragraph. Many offenders being
sentenced are willing to participate in a stringent program of
the Phoenix House type, but are not provided any incentive, such
as a suspension of a portion of a term of imprisonment.

3. Older offenders, with lengthy criminal records, have a
more greatly decreased rate of recidivism after participating in
the program than the decrease experienced by younger offenders,
with shorter criminal records, see Page No. 689, Column 2, last
paragraph. Currently, many repeat offenders who are willing to
participate in a stringent program are given lengthy terms of
imprisonment without any program to reduce the high rate of
recidivism after incarceration.

4. Some offenders who receive sentences to stringent

programs such as Phoenix House will walk away from the program.
In order to develop an offender's self-discipline, the doors of

&)






Superior Gourt
of the Bistrict of Qolunmbia
MWashington.B. §. 20001

September 15, 1986

'me Honorable Marion S. Barry !
Mayor of the District of Cblmbla
District Buu.ld.mg :

Wash.mgtm D.C. 20004

DeaIMayorBarry

: A recent letter fram Second- Genes:.s. Inc. has informed us’ t‘hat there ‘

.~ is no available bed space at Second Genesis at the present time and for

" sametime in the future. Additional J.rqmryhas revealed that negotiations,
with the Department of Human Services, regarding the addition of sixty-five
adult slots (to the existing seventy-five adult slots provided currently for

~ District of Golunbia residents) have been unsuccessful. On behalf of the
judges of the Superior Court, I strongly urge you to do whatever is possible
to find the funds for the proposed s;xty—f:.ve slot expansmn

treatment programs should be expanded since we rely quite heavily on these -

- services for incarceration alternatives for defendants with drug problens
Further, as I am sure you realize, the recent and substantial increase in drug
arrests as a result of cperauon "Clean Sweer" has exacerbated the already
critical shortage of these services.

. In addition, if at all poss:.ble, basic funding for resldent:.al drug

' Know:mg that drug prevention and drug treatment is as high a prlonty
concern for you as it is for this Court, I am certain that you will fmdaway
to provide f.'hese ur:gently needed resources.

Sincerely,

T =%

pate September 16, 1986 L ' *  Chief Judge

Sidney Shankman, M.D' ‘

Second Genesis, Inc. ' S

ress:

m: Larry P. Polansky | o
Executive Officer R i

j
.ease note that the attached lTetter was -

also addressed and sent to David Clarke o

| —

and Wilhelmina Rolark. o l 4_

- m————— . A .--&Ju-- - .

. ...a_----......_.,
- — - o "
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Figure 3 presents | — 7 (the percentage reduction from the potential
level of crime) as a function of qJS and A. The reduction in crime is
larger for larger values of ¢JS. Interestingly. the level of incapacitative
effectiveness (percentage reduction in crime) varies most at the lowest
levels of ¢JS, and tapers off as gJS increases. This larger variability at
low values of ¢JS is more pronouned the higher the value of A. As with
qJS, the differences in impact on crime are greatest for the lower
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The Economic Cost
of Crime to Victims

Bureau of Justice Statistics
Snanial Rannrts are prepared
1 BJS staff and
frey L. Sedgwick,
or for data analysis.
rrook, publications
Iministers their
1ssisted by Millie
| Joyce M. Stanford.
‘as written by
Shenk and Patsy
3 statisticians.

April 1984, NCJ-93450

Table 2. Personal and household crimes: Total and median economic losses,
by type of crime, 1981, 1980, and 1975
Total loss (in_millions)
in current in 1981 Median Loss
Type of crime dollars constant dollars loss quartiles
Personal sector
1981 116,371,000) 2,782 2,782 45 15-45-135
1980 (15,270,000) 2,362 2,608 40 15-40-120
1975 (16,378,500) 1,531 2,587 22 7-22-70
Crimes of violence
1981 (1,742,500) 651 651 80 24-80-250
1980 (1,493,400) 507 560 77 20-77-200
1975 (1,409,300) 329 556 43 12-43-130
Rape B
1981 (56,100) 20 20 145 60-145-400
1980 (50,600) 23 25 ) 50 15-50-179
- 1975 (53,700) 15 25 .. 30 15-30-130
Robbery
. 1981 (954,600) 421 421 85 25-85-300
1980 (757,600) 283 312 85 25-85-255
1975 (758,400) 184 311 . 43 11-43-145
Assault
1981 (731,900) 210 210 64 20-64-200
1980 (685,200) 200 221 65 20-65-175
1975 (597,100) 130 220 43 12-43-120
Crimes of theft
1981 (14,628,400) 2,130 . 2,130 40 15-40-122
1980 (13,776,600) 1,855 2,047 40 14-40-107
1975 (14,969,200) 1,202 2,031 20 7-20-65
Personal larceny with contact
1981 (538,700) 64 64 S0 23-50-120
1980 (479,400) 43 47 39 17-39-100 -
1975 (460,900) 34 57 30 11-30-85
Personal larceny without
contact .
1981 (14,089,700) 2,066 2,066 40 15-40-124
1980 (13,297,200) 1,812 2,000 40 14-40-110
1975 (14,508,300) 1,168 1,974 20 7-20-65
Household sector
1981 115,431,300) 8,129 8,129 65 20-65-285
1980 (15,139,700) 7,724 8,525 60 18-60-250
1975 (14,328,900) 4,037 6,822 40 10-40-150
Burglary
1981 (5,309,000) 4,127 4,127 160 40-160-645
1980 (4,958,300) 3,561 3,930 150 35-150-550
1975 (4,831,000) 1,624 2,745 85 20-85-300
Household larceny
1981 (9,039,900) 1,249 1,249 40 13-40-100
1980 (9,150,700) 1,310 1,446 40 12-40-100
1975 (8,397,300) 608 1,028 20 7-20-68
: Motor vehicle theft
/M 1981 (1,082,500) 2,754 2,754 1,500 327-1,500-4,000
: 1980 (1,030,700) 2,854 3,150 . 1,300 400-1,300-4,300
AN 1975 (1,100,500) 1,806 3,052 830 250-830-2,200
SEE NOTE, table 1: Because medical expenses, not equal the sum of the entries from the tables
damage losses, and cash and theft losses can all that follow. When more than one form of loss
result from a single victimization, the estimate occurred during a single victimization, the loss was
of the number of victimizations in parentheses does summed.
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Table 2. Personal and household crimes: Total and median economic losses,
by type of crime, 1981, 1980, and 1975 ..
Total loss (in_millions) S T )
. in current  in 1981 Median Loss
Type of crime . dollars constant dollars loss . quartiles
Personal sector ' o ‘ o
1981 (16,371,000) - 2,782 2,782 . 45 15-45-135
1980 (15,270,000) 2,362 - 2,608 ) 40 . 15-40-120 .
1975 (16,378,500) 1,531 2,587 22 o T-22-70 |
Crimes of violence ’ : . : ) )
1981 (1,742,500) 651 . 651 80 . 24-80-250
1980 (1,493,400) 507 .-~ §60 . 7 20-77-200
1975 (1,409,300) . o329 556 . 43 12-43-130
. Rape R : . ) : . E
1981 (56,100) 20 20 145 60-145-400
. 1980 (50,600) : 23 o 25 ' 50 © 15-50-179-
- . 1975 (53,700) - ‘ g 15 25 , . 30 : 15-30-130
‘Robbery ) -
. 1981 (954,600) o 421 421 : 85 : 25-85-300
: 1980 (757,600) - o . 283 312. 85 25-85-255.
1975 (758,400) - i -0 184 3 43 © 0 11-43-145-
Assault g B o o _
1981 (731,900) - 210 ) -210 } 64 - 20-64-200
1980 (685,200) ) - 200 221 : 65 20-65-175
1975 (597,100) o o 130 220 ) 43 : 12-43-120
Crimes of theft : : o
1981 (14,628,400) o 2,130 . 2,130 : - 40 g - 15-40-122
1980 (13,776,600) 1,855 2,047 40 14-40-107
1975 (14,969,200) 1,202 2,031 20 L 7-20-65
‘Personal larceny with contact - o ) i i
1981 (538,700) . 64 64 50 23-50-120
1980 (479,400) R 43 : 47 39 17-39-100
1975 (460,900) : 34 57 30 ' 11-30-85
Personal larceny without ‘ ' . Co :
contact - : . Lo . A . o
1981 (14,089,700) S 2,066 . 2,066 - 40 . 15-40-124.
1980 (13,297,200) - : . 1,812 2,000 - ‘40 14-40-110 | - -
1975 (14,508,300) . ' 1,168 1,974 : 20 : 7-20-65 .| °
Household sector IR : » S
1981 (15,431,300) : 8,129 - 8,129 65 : 20-65-285 -
1980 (15,139,700) i 7,724 C 8,525 . ’ 60 . ' 18-60-250
1975 (14,328,900) L 4,037 . .. 6,822: o 40 -7 10-40-150
Burglary o o o oo o : s
1981 (5,309,000) : ' . 4,127 4,127 160 - - 40-160-645 |
1980 (4,958,300) : . 3,561 . 3,930 - - 150 35-150-550
; 1975 (4,831,000) o - 1,624 2,745 85 : . 20-85-300"
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1981 (9,039,900) B . 1,249 1,249 40 © 13-40-100.
- 1980 (9,150,700) SR © 1,310 - 1,446 40 o 12-40-100
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-°.1975 (1,100,500) ) 1,806 N "~ 3,052 : 830 250-830-2,200
SEE NOTE, table 1: Because medical expenses, o not equal the sum of the entries from the tables
damage losses, and cash and theft losses can all - that follow. When more than one form of loss
result from a single victimization, the estimate ) occurred during a single victimization, the loss was
of the number of victimizations in parentheses does summed. . i , o
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