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//1 am pleased to have the opportunity to appear before you

today and present the views of the Department of Justice on the

proposed amendment to the sentencing guideline on the continuing

criminal enterprise (CCE) statute.

Let me begin by commending the Commission and its staff fo

~~~t~£

am ""1
M

the yeoman's job it has done in propounding the existing

sentencing guideline scheme. The Department appreciates the hard

work and long hours that the Commission devoted to insuring that

the guidelines enacted are thorough and fair.

,We have reviewed the Commission's proposed amendments

published in the February 19, 1988 Federal Register. It is our

belief that this proposal solves a technical problem in the old

guidelines that produced CCE sentencesgbelow the sentences for

the underlying substantive offense. However, further correction

is'required to ensure compliance with Congress' intent in

enacting this statute to guarantee that sentences imposed under

the guideline structure are not lower than those imposed by

courts to date, and to punish appropriately these extremely

serious criminal offenses.

By way of background and to put my observations in context,

I would first like to review the history of the CCE statute. I

will then discuss problems in the proposed sentencing scheme

using an actual case example to illustrate my points. Finally, I

will offer suggestions for additional change. In the course of
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my remarks, I will answer the four questions set forth in the

Federal Register, Notice of Proposed Amendments.

The CCE statute, 21 USC 5 848, was enacted as part of the

Comprehensive Drug Abuse Prevention Act of 1970. As the

legislative history illustrates, Congress had two purposes in

,mind when it adopted 5848. These were: (1) to severely punish

major traffickers of illegal drugs who conducted their activities

through an organized group of individuals; and (2) to deter

prospective criminal entrepreneurs.. The authors of the Act

explained =

This section is the only provision of the

bill providing minimum mandatory sentences,

and is intended to serve as a strong deterrent

to those who otherwise might wish to engage in

the illicit traffic while also providing a

means for keeping those found guilty of viola -

tions out of circulation. 1/

Congress intended by this statute to make the price for

participation in drug enterprises prohibitive. As reflected in

the House Report, "It should be made too dangerous to be

attractive."

1/ H.R. REP. NO. 1444, 91st Cong., 2d Sess. reprinted in [ 1970 ]

6.5. CODE CONG. & AD. NEWS 4566, 4576.
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At the time of its passage, the CCE statute was the only

drug enterprise statute in the United States Code. It was the

only statute which provided for a mandatory - minimum sentence of

ten years without parole and a possibility of life imprisonment

without parole. It was the only statute with forfeiture pro -

visions broad enough to encompass all interest in and profits

obtained by the criminal venture. In short, it was intended to

be the piece de resistance for federal narcotics prosecutors.

Over the past eighteen years, this statute has fulfilled the

expectations of its drafters. The highest echelon drug

traffickers have been repeatedly convicted of CCE violations.

Heavy fines and substantial forfeitures have resulted from these

convictions; Additionally, the sentencing statistics from the

Administrative Office of the United States Courts show that

district court judges have grown familiar with this statute as

the vehicle by which the most serious drug offenders are brought

to justice. For the 24 month period ending June 30, 1986, the

average term of imprisonment imposed on 133 first time CCE

defendants was 269 months (22.4 years). This is 118 to 148

months above the present sentencing guidelines base offense level

of 121 - 151 months. Even if you reduce the imposed time by 302 to

allow for an approximation of former good time practices, the

average sentence actually served is 188.3 months. Under the

present guidelines base offense level of 32, the sentencing range

for an offender in the lowest criminal history category is

121 - 151 months, less 54 days annually for goodtime or 102.8 to

3



128.4 months. Thus, actual time served under the current guide -

lines could well be 5 to 7 years less than existing practice.

Under the guidelines, a first time CCE defendant would have to

reach criminal history catagory level five before he would be

exposed to the same amount of actual time served under existing

practice. Furthermore, of the 133 sentences imposed, only 302 of

the defendants received the mandatory minimum of 120 months;

33.32 received between 132 and 240 months; 18.72 received

sentences from 244to 360 months; 13.52 were sentenced to 420 to

600 months and approximately 4.52 received the greatest sentences

of 768 to 999 months (effectively life sentences). Thus, almost

702 of CCE defendants are routinely sentenced above the existing

base guideline offense level.

0

Beginning in 1984, with the passage of the Comprehensive

Crime Control Act of 1984 and continuing through the Anti - Drug

Abuse Act of 1986, the options available to narcotics prosecutors

seeking stiff sentences, forfeiture opportunity and hefty fines

for drug traffickers have dramatically increased. Indeed, many

violations of the Controlled Substances Act and the Controlled

Substances Imports and Exports Act are subject to mandatory

minimum sentences, forfeiture, stiff fines and, for the most

egregious violators, up to life imprisonment. (It is noteworthy

to digress a moment to point out that only the CCE statute (save

for the addition of the principal administrator provision

(848(b)) has not been revised since its inception to reflect the

4
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growing threat narcotics traffickers pose to the United States

and the entire free world. TheDepartment is presently studying

legislative proposals which would substantially increase the

penalties for all CCE offenders.) Despite all the changes to

substantive drug distribution statutes, the CCE statute remains

the favored statute among federal prosecutors for a Variety of

practical trial reasons. Among the most obvious benefits in

charging a CCE offense is the opportunity to present a wide range

of financial evidence. Because the prosecutor must prove that a

CCE defendant derived substantial income from the enterprise, all

financial data which directly relates to this issue is admissible.

Net worth analyses, personal and corporate tax returns, CTR and

CMIR reports, and testimony of live witnesses who paid or

received money for narcotics and/or related money laundering

services are relevant. Once admitted, this evidence proves

virtually irrefutable. This evidence, however, is generally

inadmissible in a substantive distribution, manufacture or

importation case. A second advantage in bringing a CCE charge

is that it allows for evidence to be presented which details

the entire scope of the enterprise's activities. This includes

weapons offenses, prior crimes evidence, related criminal

activity of enterprise employees not charged as substantive

counts for proof or venue problems, the full range of organiza -

tional or leadership activities of the CCE defendant, and expert

testimony on the workings of a criminal enterprise over a continuing

period of time. For example, in Garrett v. United States, 471

U.S. 773 (1984), the defendant was convicted in Washington for

5



O the importation of 12,000 pounds of marijuana. He was sub -

sequently indicted in the Northern District of Florida for

several substantive offenses as well as a CCE charge. At trial,

the government introduced evidence of the"washington importation

as part of its CCE proof. The Supreme Court affirmed the legality

of this practice. The defendant was given a sentence in Florida

which ran consecutive to the Washington sentence.

While some of this evidence could also be admitted in a

broadly worded conspiracy charge, the prior Washington conviction

probably could not. Further, a conspiracy charge would not

subject the defendant to a mandatory minimum sentence. Thus, the

CCE statute, despite its multi - layered burdens of proof, will

remain the preeminent drug statute only if the guidelines'

sentence is increased. (Indeed, Congress expressed the same

belief when it bolstered the statute by adding the principal

administrator section in 1986.)

With this in mind, I would like to review a case which

highlights the deficiencies in the present and proposed CCE

sentencing guidelines.

The case, which the Narcotic and Dangerous Drug Section

believes to be typical, is a Miami prosecution, U.S. v. Joseph.

Mr. Joseph, a first time CCE defendant was sentenced to forty - two

years imprisonment for his CCE activities. Joseph was convicted

6



0 as the organizer of a heroin and "crack" distribution enterprise.

Like the defendant in the first example, this defendant made his

fortune in multiple small time sales in Miami's poor community.

Factors addressed by the court as affecting Joseph's sentence

included the violent nature of his enterprise, the continuing

nature of the enterprise (at least four to five years), the

impact on the community which bought Joseph's narcotics and the

documented $1.6 million a year grossed by Joseph, who had no

other source of income. (Joseph owned a grocery store and

laundromat from which he daily distributed cocaine and heroin by

a organized network of subordinate street dealers.) Evidence at

trial showed gross seizures of approximately 2% kilos of heroin

and a number of weapons.

The chart attached to my statement contrasts the sentence

actually imposed in this case with the likely sentences which

would be imposed in a worst case scenario under current guide -

lines and the proposed amended guidelines. It also lists the

likely sentence the defendant would receive under the proposal I

will outline today.

The disparity between the sentence actually imposed and

that which Joseph would receive under the existing guidelines or

proposed amendment exposes the deficiency in the existing guide -

lines and in the proposed amendments in solely calculating the

appropriate sentence by reference to either a base offense level

7
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of 32, or the offense level applicable to the underlying unlawful

conduct. 2/ Evidence adduced at trial proved that Joseph

directed a major criminal enterprise and yet, the quantity of

drugs involved in the individual predicate offenses would not

raise the base offense level above 32. As such, he could not

possibly receive the type of sentence actually imposed, even

assuming the worst case criminal history scenario. Under the

Commission's proposal, Joseph's base offense level would remain

at 32. Without additions for weapons, size of organization,

amount of drugs and money, Joseph's base offense level of 32

could only be enhanced to level 36 by adding four levels for his

role as an organizer.

With a base level of 36 and a level 6 criminal history

category, sep s applicable sentencing range would be 27 to

33.7 years before mitigating factors and the statutory 54 days

per year are factored in. Assuming nothing in mitigation, Joseph

would actually serve a range of 22 to 28 years. (It is safe to

assume that in actual practice not every worst case factor will

coalesce in one case as I have assumed in this example thereby

enhancing the prospect of an even greater sentencing disparity).

2/ As an aside, I must admit that the structure of the
proposed amendment is confusing as printed in the Federal
Register. I have assumed that the Commission proposed the
greater of: (1) Base level 32 or (2) Underlying unlawful conduct
base level plus either 4 levels or 3 levels. The add - on levels
appear, at first glance, to apply to either alternative. I
presume the Commission only intended these to apply to the second
alternative. If this is the correct interpretation, the
guideline should be redrafted to more clearly reflect this point.

8
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Under the existing guidelines, Joseph would receive a sentence of

17.5 to 21 years, or less 54 days annuallyL 14.8 - 17.8 years.

Joseph actually received 42 years; discounted this means Joseph

will have to actually serve 29.4 years.

A guidelines base offense level of 32 effectively assigns a

major trafficker, who by definition had to have commited at least

three predicate felony drug violations, the same status as a

defendant convicted of one trafficking offense. The Florida

case clearly shows that a sentence within the existing guidelines

or proposal's range does not adequately punish a CCE defendant

commensurate with the crime committed or with existing sentencing

practices. For this reason, I suggest that the base offense

level be raised to level 36. By so doing, CCE defendants would

be placed on the same level as the most serious drug offenders

classified in 5841 offenses. The applicable range for a base

sentence would rise to 188 to 235 months (15 to 19.5 years).

This figure reflects the avera;e sentence actually served by

first time CCE defendants according to Administrative Office

statistics.

The present guidleline base offense level of 32 has a

built - in disincentive for DEA or FBI agent - investigators to

prepare a CCE case. There is no reason for an agent to invest,

the amount of man hours a wide - ranging intensive CCE investi -

gation requires, when a simple "buy/bust" drug enforcement

9
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strategy will expose a defendant convicted of conspiracy or

substantive distributions to a lengthier period of incarceration.

In addition to raising the base offense level, I also

suggest that the guidelines be subject to upward adjustment to

reflect the various characteristics of CCE enterprises. Such

adjustments would empower the court to impose a sentence

commensurate with the scope, duration and method of operation of

the organization. It is my belief that onebase level should be

added if the operation employs 6 to 10 persons; two base levels

should be added if the enterprise employs 10 to 20 persons and

three base levels could be added if the organization is larger

than 20 people. Two more levels should be added if the

enterprise used force, violence or possessedweapons during its

existence. Further, I would urge the Commission to provide base

levelincreases on a sliding scale for the amount of money

generated by the enterprise similar to that provided for the

money laundering chapter 5251.1 Finally, I recommend the

adoption of a sliding scale of base level increases for the

amount of drugs involved in the enterprise. For example, a base

level 36 would be established for cocaine distribution involving

up to 50 kilograms during the life of the enterprise. Mandatory

life (5848(b)) would apply for distribution in excess of 150

kilograms of cocaine. I propose implementation of a base level

increase on a sliding scale between these two figures (amount of

drugs set in base level 36 and that set at the 5848(b) level).

- iO -



Such a scale would properly differentiate between the various

enterprises in the upper end of the distribution scale which do

not rise to 5848(b) mandatory life treatment. (A proposed scale

is also attached at the end of my testimony.)

Under my proposal, Joseph would receive a minimum sentence

of 30 years and a maximum of life imprisonment. This is calcu -

lated as follows: Base level 36; add 1 level for size of

operation (6 to 10 members); add 2 levels for weapons seized; add

2 levels for money generated ($1 - $4 million). He would then have

an offense level of 61to be computed with the applicable criminal

history score. Such a scheme, I submit, will properly insure

that the actual sentence imposed accurately reflect the true

character of the criminal defendant's behavior.

This proposal also insures the continuing availability of a

minimal (10 years) sentence. Two base levels can be subtracted
for acceptance of responsibility. A base level 34 allows for the

possibility of an actual time served sentence of 10.6 years (151

months less 152 for good time). As such, this proposal permits

an available range of sentences from approximately 10% years

served to life imprisonment. This closely approximates the

sentencing range contemplated by Congress when this statute was

enacted.

In proposing these suggestions, I, of course, would defer to

the Commission's expertise to devise the most suitable way to

accomplish this objective. I only suggest that these four
- 11 -
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factors: size of organization; any use of violence or possession

of weapons; amount of money; and, amount ofdrugs be factored

into the calculus used to set the appropriate CCE sentence.

It is my belief that punishment for the leader of a large

and wide ranging organization who by virtue of the CCE charge has

to have committed these predicate felonies and who is distributing

large quantities of narcotics while enforcing his way in the

market place through the use of violence in order to generate

substantial profits, should reach the level of life imprisonment

even if it falls short of 5848(b) treatment. This scheme is that

which Congress intended when it passed this statute in 1970. (TO

coin a phrase, I believe the Commission should adopt guidelines

to ensure that the original intent of Congress is fulfilled.)

One final comment. Often times one or more of the

continuing series of violations required by CCE is proven by

using a defendant's prior felony drug conviction. A question is

posed in the Federal Register as to how a prior conviction which

is used to prove the CCE violation should be considered in

determining a defendant's sentence. Two methods have been

proposed. First, if the prior conviction is used to prove the

CCE violation, then it is not to be considered a prior cirminal

history. The second proposal considers the prior conviction as

part of the defendant's criminal history and does not use it in

determining the instant offense level. We have concerns as to

both proposals.

- 12 -



As to the first proposal, I foresee the possibility wherein

a defendant's prior conviction would not affect the offense level

and therefore would not be considered in sentencing. For

example, consider the defendant who has two prior convictions for

21 UCS 5 843(b) (telephone count) which are 5868 predicates.

Such violations may not involve any specific drug amounts. They

would therefore add nothing to the base offense level. Further,

because they were part of the CCE violation they would not be

counted as prior criminal history. The defendant would receive

the benefit of having two relevent prior convictions not apply in

calculating his sentence. Under this fact pattern the second

proposal should be applied to insure that the defendant is not

improperly benefitted.

As to the second proposal, I foresee a different problem.

Suppose a defendant has two prior felony convictions both of

which involve large quantities of drugs, and a third predicate

act involves only a very small quantity of drugs. Under this

proposal, the large quantities of drugs would not be considered

in determining the offense level. The offense level would

instead be determined by.the small quantity involved in the third

predicate act. This would place the defendant at a offense level

of 32. The two prior convictions would add 6 additional points

thereby placing the defendant at category III. The applicable

range would then be 151 - 188. If the drugs were used to determine

offense level, defendant would be at level 36. Even under column

I, the range (188 - 235) is higher than level 32 category III.

- 13 -
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Thus, the defendant again receives the benefit despite two

relevant prior convictions.

We recognize that fact situations can be devised which

frustrate the intent of the guidelines no matter how they are

written. That is not our purpose. Rather these examples are

designed to demonstrate our belief that, as to prior convictions,

the greatest amount of flexibility must be afforded to achieve a

sentence that accurately reflects the defendant's prior conduct.

Because the CCE offense is such a serious crime and is

designed to reach multiple violators, we believe that the

guideline should provide a significant sentence not artificially

reduced by an overbroad application of the rule against double -

counting of prior convictions. To achieve this purpose, we

recommend that the guideline provide for alternative calculations

for purposes of prior convictions and dictate that the

calculation leading to the greater sentence prevails. More

specifically, the guideline should direct that if a prior

conviction constitutes one of the CCE predicate offenses and

involves a quantity of drugs that would result in the application

of the cross - reference to the underlying offense, such a

conviction should be included in either the criminal history

score or as one of the instant CCE offenses, whichever results in

the greater sentence. While the guideline we propose is more

complex than that offered by the Commission, complexity may be

- 14 -



warrantedfor serious offenses subject to a statutory minimum

term of imprisonment for ten years. Such a guideline would serve

the purposes of sentencing set forth in the Sentencing Reform Act

while respecting the general principle against double - counting

reflected elsewhere in the sentencing guidelines.

This concludes my prepared statement. Thank you for afford -

ing me the opportunity to testify.this morning.

- 15 -



Actual Sentence

Richard Josegh

21 U.S.C. 5848 - 42 years
(504 months)

Guidelines Sentence

Base offense level 32

Total base
offense level 32

Criminal History
(maximum) 13

Sentencing Range
210-262 months
(17.5 - 21 years)
(14.8 - 17.8 years
with good time)

Commission Proposal

32
+4 (Organizer)

36

13

324 - 405 months
(27 - 33 years)
(22 - 28 years
with good time)

DOJ Proposal

36
+1 (1 - 10 members)
+2 (violence)
+2 ($1.2 million)

4 1

3 - 1 3
3 (minimum for

criminal
history)

13 points (maximum)

360 mos. - life
(30 years - life)
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*PrOpOsed Sliding Scale Add - ons

Amt. of dru s (maximum being 5848(b) equivalents):
50 - 75 ilos cocaine 1 level
75 - 1 00 2 levels
100 - 1 25 3
125 - 150 4Greater than 150 kilos cocaine 848 (1:> )

Amt. of $ enerated (maximum 5848(b) amount):

Less than $1 million
$1 - $4 million
$4 - $7 million
$7 - $10 million
Greater than $10 million
Number of Or anization members

6 - 10 people
11 - 20 "

more than 20 people

Use of Violence/possession of Wea ons

(A) Death Resulting from the
Use of Violence or Weapons

1 level
2 levels
3 II

4 !l

848(b)

1 level
2 levels
3 II

2 levels

2 additional levels
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*Mr. Chairman and.members of the Commission, I appreciate the

opportunity to appear before you to discuss the recently proposed

sentencing guideline amendments. At the outset, I would like'to

state that the Criminal Division strongly supports the views

expressed by Deputy Attorney General Burns on the importance of

revising the proposed sentencing guidelines concerning.continuing

criminal enterprises. The proposed CCE guideline would overcome

a serious deficiency which the Commission has recognized in the

current guideline specifically, that the guideline sentence

for a CCE offense may be less than the guideline sentence for a

single, underlying offense. However, the proposed guideline does

not go far enough. It merely assures that a CCE guideline

sentence will be in parity with a guideline sentence for an

underlying offense involving a substantial quantity of drugs. It

does not require that a CCE conviction result in a - reater

sentence than that for a single, underlying offense despite the

fact that a CCE conviction requires proof that the defendant

committed a continuing series of controlled substance offenses.

I urge the Commission to recognize that a CCE offense is more

serious than a single drug offense even one involving a

substantial quantity of drugs and to adjust the guidelines

accordingly, as recommended by the Deputy Attorney General. The

purposes of sentencing set forth in the Sentencing Reform Act of

1984, particularly deterrence and incapacitation, would be well

served by an increase in the base offense level for persons

convicted of this very serious controlled substance offense.
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In the main, the Department of Justice favors the proposed

amendments of the guidelines, policy statements, and official
commentary recently published in the Federal Register and

believes theywould yield a variety of improvements to the

guideline system. For example, the proposed guidelines include

several offenses not previously covered, such as obstructing or

impeding officers and committing certain crimes aboard aircraft.

In addition, the emergency guideline amendments published in

January,which would become permanent through submission to

Congress, setforth numerous useful corrections and clarifica -

tions in the guidelines. One significant area of change is the

establishment of a broad relevant conduct standard for certain

offenses and the clarification that in a drug distribution case

quantities and.types of drugs not specified in the count of

conviction arerelevant to determining the offense level if they

were part of the same course of conduct or common scheme or plan

as the count of conviction. We are gratified that some of the

amendments respond to concerns we expressed regarding the earlier

version of the guidelines. We look forward to an ongoing rela -

tionship in which the Department will continue to work with the

Commission in improving the guidelines.

Our principal - recommendation concerns an area not addressed

in any of the pending amendments, but let me initially respond to

the Commission's request for comments regarding the addition of

specific offense characteristics to one of the proposed new

guidelines the provision concerning imparting'or conveying

false information regarding an attempt to destroy an aircraft or
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motor vehicle. 2A6.2, The proposed guideline, which would be

applicable to violations of 18 U.S.C. 535(b), includes no specific

offense characteristics and rovides a base offense 12

which translates into 10 - 16 months' imprisonment for a first

offender. We note that the statutory provision establishes a

maximum five years' imprisonmentfor theoffense and that the

proposed guideline's base offense level is far below this maxi -

mum, even for the most seasoned criminal. We believe that the

guideline should include adjustments on the basis of the apparent

credibility of the threat and the degree of disruption caused so

thatsignificantly disruptive false bomb threats, for example,"

can be distinguished from less troublesome activities. For the

most part we believe that these adjustments should be upward,

except that the conveying of obviously false information may be

adjusted downward slightly. Since the offense requires that the

conduct be willful and malicious or committed with reckless

disregard for the safety of human life, we do not favor a down-

ward adjustment for lack of premeditation, as the Commission

suggests may be an appropriate factor to include in the guide -

line.

Our chief concern relates to an aspect of plea agreement

practice as to which the Commission did not propose guideline or

policy statement amendments but where we think amendments are

needed specifically, the timing of the court's decision

whether to accept a plea agreement. A policy statement

(5681.1(c)) directs the court to defer its acceptance or rejec -

tion of a plea agreement until there has been an opportunity to
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consider the presentence report, unless a report is not required

because the court finds that the record contains sufficient

information for sentencing purposes. The policy statement in

essence links the procedure for the acceptance or rejection of a

plea the defendant's admission of guilt to the sentencing

procedure. We believe the policy statemenf in question is

overbroad and, in*many instances, is inconsistent with Rule ll(e)

of the Federal Rules of Criminal Procedure. Moreover, encourag-

ing a delay in the acceptance of guilty pleas would unnecessarily

burden the legitimate, law- enforcement objective of concluding

criminal prosecutions.

Rule ll(e)(l) outlines three types of permissible plea

agreements: (1) agreements to move for the dismissal of other

charges; (2) agreements to make a nonbinding recommendation, or

not to oppose the defendant's request, for a particular sentence;

and (3) agreements for a specific sentence. *Rule 11(e)(2)

specifically addresses the deferral of a decision to accept or

reject a plea agreement. If the agreement is for the dismissal

of other charges or for a specific sentence, the rule expressly

grants the court the discretion to accept or reject the plea or

to defer its decision until*there has been an opportunity to

consider the presentence report. The rule is silent on deferring

the decision as to a nonbinding recommendation for a particular

sentence and, in light of the express authority todefer a

decision regarding the other two types of plea agreements,

implies that deferral of the court's decision is not authorized

in the caseof a nonbinding recommendation for a particular
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sentence. Nevertheless, the Commission's policy statement

advises deferral of the decision to accept or reject the agree -
/&~

E~~~~
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ment or recommendation for all three types of plea'agreementsvand

thereby links theiacceptance of the plea agreement to the sen-

tencing determination. Although the policy statement may be read

to imply that in the case of a nonbinding recommendation the

court can accept the plea itself when it is offered and should

merely delay acceptance of the sentencing recommendation pending

review of the presentence report, we believe judges will read the

policy statement as encouraging the delay of acceptance of the

plea as to all three types of plea agreements.

The rationale set forth in the commentary following the.

policy statement requiringdeferral of acceptance of a plea

agreement pending review of the presentence report is premised on

the amendment of Rule 32(c)(1) of the Federal Rules of Criminal

Procedure by the Sentencing Reform Act. Prior to the amendment

an immediate decision on the acceptance of aplea agreement was

permissible, according tothe Commission's commentary, because

Rule 32(c)(1)had allowed the defendant to waive preparation of

the presentence report. The Sentencing Reform Act amended the

rule by deleting this right to waiver. Under Rule 32(c)(1) as it

now reads, a presentence report is required before imposition of

sentenceunless the court finds that there is sufficient informa -

tion in therecord to enable meaningfulexercise of sentencing

authority. The Commission concluded that since a presentence

report normallywill be prepared, the court must defer acceptance
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of theplea agreement until thecourt has had an opportunity to'

review the report.

We do not agree with the view that the requirement of a

presentence report prior to sentencing, except where the record

provides sufficient information for sentencing purposes, has

implications for the timing of a decision to accept a plea

agreement in all cases. Merely because the review of a presen -

tence report must precede sentencing in most cases does not mean

that it must precede the acceptance of a plea based on a plea

agreement. This is particularly true in the case of a nonbinding

recommendation for a particular sentence. The court can make a
determination whether there is a basis to accept the plea of

guilty to the charges, just as it can in the case of a non-

negotiated plea of guilty, without having the information embod-

ied in the presentence report. The sentencing determination can

then await consideration ofthe report, at which time the court

will be at liberty to follow or to reject the recommended or

requested sentence. This practice would be consistent with the

language of Rule ll(e), which is silent as to the timing of

acceptance of a plea based on a nonbinding recommendation. In

such a case the court does not actually accept or reject an

agreement but rather the plea itself and a nonbinding recommenda -

tion or reguest. The rule's silence on deferral makes sense;

there simply is no need for the court to defer its decision on

acceptance of a plea based on a nonbinding recommendation in

order to consider the request for a particular sentence, which
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the court is free to reject despite accepting the plea. Such a

practice would in no way undermine the sentencingguidelines.

Similarly, in the context of a plea agreementnregarding the

dismissal of charges, a determination to accept a plea before

consideration of the presentence report would be appropriate in

some cases. That is, even where - a presentence report is ulti -

mately required under Rule 32(c), a determination whether to

accept a pleaagreement regarding the dismissal of charges can

properly be made in advance of consideration of the*presentence

report under certain circumstances. For example, where the

dropped charges would not mandate a higher sentence than that for'

the remaining charge because of the guidelines regarding the

grouping of offenses, a determination as to whether to accept the

plea agreement may be appropriate in advance of a presentence

report. Of course, any such situation should be considered in

light of the need to serve the purposes of sentencing set forth

in the Sentencing ReformAct. 18 U.S.C. 53553(a)(2).

Only in the case of a plea agreement for a specific sentence

would consideration of a presentence report normally be necessary

*in advance of the determination toaccept the agreement. Even in

this context there may be cases in which a presentence report

will not be required under Rule 321c); the present policy state -

ment recognizes that acceptance of the agreement can occur

expeditiously in such cases. >

From a law- enforcement standpoint, there is a legitimate

need for the - timely acceptance of plea agreements. Delay mayi

result in a change of heart by the defendant andan unwillingness
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to provide assistance regarding other investigations or prosecu -

tions. The longer acceptance of an agreement is delayed, the

greater the chance that the defendant will attempt to improve the

terms from his standpoint by reopening the negotiations. If this

occurs, the prosecutor's attention cannot be devoted to new

cases.

Deferral of the decision to accept or reject a plea agree -

ment pending consideration of the presentence report is inevita -

ble in some cases. Rule rice) recognizes this fact and gives the

judge the discretion to delay in the case of agreements for the

dismissal of charges or for a specific sentence. The policy

statement in question, however, seems to be based on the premise

that because acceptance of a plea agreement must be deferred in

some cases, judges should be advised to delay in all cases,

except where a presentence report is not required under

Rule 32(c). The purposes of the Sentencing Reform Act can be

served without such a broad policy statement, while the legiti -

mate, law- enforcement need to close criminal prosecutions can be

simultaneously recognized. We urge the Commission to examine the

policy statement in light of our comments and to provide greater

leeway for the expeditions acceptance or rejection of plea

agreements.
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Mr. Chairman and Members of the Commission, it is apleasure to appear before you again.to comment on your on - goingprocess of establishing a rational sentencing structure forfederal criminal law. Your efforts, both past and future, are ofthe utmost importance and significance. You arejto be
congratulated and commended. Certainly those of us on the frontlines of federal law enforcement appreciate the enormous effortthat the Commission has devoted to this most worthwhileproject.

At the outset, let me make it clear that the views Iexpress are my own. I do not appear on behalf of the Departmentof Justice, which will be represented today by Deputy AttorneyGeneral Burns and Assistant Attorney General Weld. But I have noreason to believe that my views are at.variance with those of theDepartment's.

This morning I want to address two issues. One veryspecific one the Continuing Criminal Enterprise (CCE)guideline; and one very general one the use of immunized
information in guideline computation.

Qpntinuin Criminal Enter rise
The Commission seems to recognize that the initial baseoffense level for a CCE offender under 21 U.S.C. 5848, as .enunciated in guideline 52D1.5, was vastly understated. TheO proposed amendment to this guideline on which the Commission is



0 now seeking public comment having an alternative offense
IT

level based on the uantity of drugs is an improvement, but

O

in my view insufficient.

What ought to be clear is that the current 52D1.5 needs

to be upgraded. A conviction for a first CCE offense results in

a guideline range of 121 to 151 months - (offense level 32), barely

above the statutory minimum mandatory non - parolable sentence of

120 months imposed upon a conviction of 21 U.S.C. 5848.

Regardless of the amount of drugs implicated (except for the

Principal Administrator subsection of 5848), there is no way to

enhance a CCE sentence short of utilizing 5481.1 of the

guidelines relating to career offenders. In the extremely

unusual situation of a repeat CCE offender, the guideline range

is even more unrealistic. In that situation, current guidelines

would result in a range of 235 to 293 months (offense level 38),

slightly below the minimum mandatory statutory sentence for this

offense. Not only does this result in a frustration of

Congressional intent, it creates very practical problems in our

plea negotiations and even more severe problems in gaining

cooperation of CCE defendants. Where is the incentive - to plead

guilty or to cooperate when the sentencing structure is so low?)

Contrast the existing CCE guidelines with a defendant

who has no prior felony conviction and is convicted of a "dry"

conspiracy under 21 U.S.C. 5846, which we have always viewed as a

less serious charge. If the conspiracy concerned a negotiation

for 5 to 15 kilos of cocaine, the guideline range would be 121 to

151 months (offense level 32). If 15 to 50 kilos were discussed,

- 2 -
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151 to 188 months (offense level 34) would be the range. For

greater than 50 kilos, the range would be 188 to 235 months

(offense level 36). Thus, a conspiratorial discussion -results in

higher.guideline ranges than a convicted CCE offender.

It is illustrative to examine the sentences that have

been imposed in recent CCE convictions in the District of

Maryland. All of the following defendants were first - time CCE

offenders:

1. Thomas Ricks - 47 years

2. Maurice King - 50 years

3. Clarence Meredith - 45 years

4. Louis Savage - 30 years

5. Samuel Scalio - 35 years

6. W. Parra - Henao 10 years

7. Ralph Hildabrand - 15 years (cooperation)

8. Claudio Villoch - 10 years (cooperation)

9. Ronald Bassett 25 years

All of these sentences, of course, are non- parolable under the

terms of 21 U.S.C. 5848 (e). The real time to be served, in most

of these cases, will far exceed the unenhanceable level 32 under

52D1 . 5 .

The impact of the existing CCE guidelines on our

charging practices can be illustrated by a casethat we recently

indicted. A drug enterprise comprising approximately 50 persons,

active on the East Coast, was importing approximately 2 kilos of

cocaine per month for at least six months. Under existing

guidelines, a 21 U.S.C. 5846 count with this amount of cocaine is

-3 -
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a level 32 offense, exactly the same asa CCE. Thus, it makes no

sense to undertake the additional items of proof under 5848 if

the same sentence will be achieved under 5846. This is a

guidelines case, so we opted to charge it as an 5846 conspiracy,

even though conceptually it is a classic CCE.

We have reviewed with considerable detail the proposed

amendment to guideline 2D1.5, promulgated by the Commission on

February 16, 1988. It is our considered opinion that the

proposed change to include the greater of either a base offense

level of 32 or an offense level commensurate with the underlying

unlawful conduct (plus a three or four level adjustment for

various managerial roles) does not address the concerns which we

have outlined above. In our opinion, the guidelines for a

typical CCE offender will continue to be dependent upon the

underlying unlawful conduct and not on the CCE charge. As a

result, there will remain a disincentive for prosecutors to bring

the CCE charge or, more importantly, for the investigators to

strive to find the kind of evidence which underlies the CCE

charge.

As you know, the government has been vigorously

encouragingits investigators to bring prosecutors the quality

and quantity of evidence necessary to indict individuals for

violation of the CCE statute so that we can cast the widest net

possible in developing prosecutable cases, not only against the

CCB defendants, but their entire network. Although the

government's evidentiary burdens under a CCE theory are greatly

enhanced, we think the effort has been worthwhile. Bymost

4 -
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accounts, these prosecutions have met with great success. But we

believe that the sentencing provisions for conviction of a CCE

offense is counterproductive to our goals.

In order for the Continuing Criminal Enterprise statute

to continue to be the "kingpin statute" and in order to provide

encouragement to our investigators and prosecutors, we must not

pick a base offense level whichreflects only the minimum

mandatory statutory sentence. I am informed that the Commission

has empirical data reflecting that the avera - e sentence through

1985 for a conviction under 5848 was 15 or 16 years. We,

therefore, believe that a base offense level of 36 should be the

appropriate starting point for a person convicted under CCE. In

point of fact, a level 36 only reflects your proposed level 32

with the addition of four levels for the defendant having been

either an organizer, manager or supervisor of a criminal

narcotics enterprise. Those managerial responsibilities are

required elements in a CCE prosecution and would already have

been proven at trial; to add them as enhancement factors seems

somewhat superfluous. In - that regard, it might be useful for the

Commission to re - think the terms which it uses generally in the

narcotics area concerning "organizers", "leaders", "supervisors",

and "managers" It is believed that a more generic term such as

."managerial function" or "managerial role" in a non - CCE

enterprise be used with a uniform enhancement in the offense

level. This would satisfy the need to more severely punish

managerial non-CCE defendants without unnecessarily burdening the

courts with holding mini - hearings in attempts at fitting

-5 -
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defendants into specific categories. While there may be a

sufficient definition in most Circuits for the terms contained

within the CCE statute, it is unclear whether all Circuits have

such definitions and it is a certainty that the term "leader" has

not as yet received judicial attention.

While we believe that a base offense level of 36 is

more reflective of what the"sentence for a CCE defendant should

be as a starting point, we also are of the opinion that an

enhancement of that level under certain conditions should be

permitted. Generally, an enhancement of two levels should be

made if the enterprise which the defendant was involved in

managing caused injury to any persons, used violence, or if

weapons were seized from any of its members. Further, should

this violence have occasioned the death of an individual, the

increase should be four levels above the base offense level of

36. Additionally, increases in the offense level should be

permitted for enterprises that are significantly larger than five

individuals. For example, for organizations with 10 - 15

members, add one level; 16 - 20 members, add two levels; 21 - 25

members, add three levels; and for organizations in excess of 25.

members, add four levels.

I also feel strongly that prior narcotics convictions

that form part of the proof of the continuing criminal enterprise

should be considered as part of the defendant's criminal history

in guideline computation. A defendant's criminal history should

be a separate consideration for the purposes of sentencing. This

"double counting" is fully appropriate: a defendant who has been

-6 -
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through the criminal justice system previously should be held

accountable, and punished, even if his recidivism is part of the

proof of the CCE charge.

I believe that these proposed changes, if adopted by

the Commission, will not only place the CCE statute where the

Congress intended it, but will provide federal prosecutors with

the leverage they need during the negotiation process to

encourage guilty pleas and cooperation from this most crucial

class of witness.

Cooperator's Immunized Information

Let me briefly raise with the Commission another issue

that I have discussed with the Chairman previously what use,

if any, can be made of information furnished by a cooperating

defendant under an immunity agreement. I realize that the

Commission may feel this issue as one not squarely within its

purview, and not susceptible to amelioration by a specific

guideline. But the language of guideline 5181.3 and its

subparts, and more significantly the commentary thereto as well

as the commentary to 5181.2, is causing both prosecutors'and

defense lawyers considerable concern. I believe that the

intention of the Commission was not to change historical plea

bargaining practices. If that is the case, consideration might

be given to dealing with the phenomenon I am about to discuss in

a policy statement, a rewording of commentary or some other

appropriate enunciation of Commission.policy.

The problemis simply put. There is no guarantee under

-7 -
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guideline sentencing that information furnished by a cooperating

defendant under an immunity agreement (either formal statutory

immunity under 18 U.S.C. 6001 et seq. or so- called "informal"

immunity or "letter agreement" providing that proffered -

information will not be used against the defendant) will not be

used to his detriment. In fact, there is a suggestion in the

guidelines that such information will be so used: the commentary

to 181.2, and the definition of "relevant conduct" in

1B1.3(a)(1)and (2). The problem is highlighted by the

application of 181.3(a) together with the requirement that the

quantity of drugs involved in a common scheme be aggregated to

arrive at the base offense level.

By way -of illustration, a drug distributor is arrested

while selling six ounces of cocaine to an undercover agent.

After arrest, the defendant, through counsel, proffers

information concerning his involvement in a much larger

historical distribution. In return for an agreement to plead

guilty to a 21 U.S.C. 841 charge of distributing six ounces, and

cooperation, the government agrees to not use against him any

information he provides. He then describes an historical six

kilo distribution. The chargeto which he plead guilty - - six

ounces is a level 18 offense. Aggregation of the six kilos

makes it a level 32.

Under historical practice, the scope of the historical

conspiracy is made known to the Probation Officer and the court,

but because of its immunized nature the court presumptively does

not consider the total amount of narcotics in imposing

sentence. In a guidelines case, my local Probation Office takes

- 8 -
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the view that this might well be a level 32 case, based upon the

Commentary to 181.2 and 181.3 and guidance received from the

Federal Judicial Center. I am advised that our charge bargain is

not dispositive, and the Probation Officer is not bound,to ignore

evidence of the total amount of narcotics, especially if such

information can be obtained independently. In addition to the

rather serious constitutional issue that such an interpretation

raises, there are much more fundamental problems: we are unable

to effectuate the terms of our cooperation agreement; we are

placed in an adversarial relationship withthe Probation Office;

and we,may have to deliberately withhold information from the

Probation Officer and court. Most importantly, cooperation in

narcotics cases will cease if this interpretation of guideline

offense level computation prevails. And absent contemporaneous,

and immediate, cooperation, drug investigations will come to an

abrupt and premature conclusion.

I am confident that the Commission did not intend to

alter the Executive Branch's ability to enter into plea

agreements and immunize testimony. Unfortunately, that message

has not yet reached the United States Probation Office. I invite

the Commission to consider adding commentary or a policy

statement on this subject. If clarification of the situation is

not forthcoming, there will be a very negative effect on federal

narcotics investigations.

I appreciate theopportunity to appear before you

again.

-9 -
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MR. CHAIRMAN AND MEMBERS OF THE COMMISSION =

My name is Samuel J. Buffone. I appear before you today on

behalf of the 330,000 members of the American Bar Association. I

am Chairman of the ABA'S Criminal Justice Section Committeeon

the U.S. Sentencing Commission.

Just as the Association is reflective of the legal

profession as a whole, so my Committee reflects a broad cross -

section of the criminal justice system - prosecutors, defense

lawyers, academics, judges and court administrators. When the

Committee was established in 1985 as the Association's liaison

point with the Sentencing Commission, it drew representation (and

expertise) from the other ABA Criminal Justice Section Committees

particularly concerned with the criminal justice system and the

sentencing function.

I would like to establishat the outset the Association's

long - standing support for the general concept of a sentencing

guideline system. This support is founded in the Association's

twenty - five year history of development and refinement of its

Standards for Criminal Justice (Standards) including the specific

chapter on Sentencing Alternatives and Procedures. While I will

describe these Standards and their adoption fully later in my

testimony, I wish to emphasize now that the Association's

approach to the work product of the Sentencing Commission is

based in large part on a comparison with our own Standards and

the extended process of debate, study and constant revision that

has gone into them. In addition, our comments draw heavily on

the Association's collective experience as an organization



&

0 2

representative of judges, defense attorneys, prosecutors, court

administrators, academicians and others involved in the day- to -

day workings of the criminal justice system.

We appreciate the opportunity to express our Views to you.

As an organization both deeply committed to the guideline concept

and concerned with the practical implications of implementation

of any change in the sentencing system, we are here today in

response to Chairman Wilkins' February 24, 1988 invitation to

appearandcomment on the Commission's January 15, 1988 emergency

amendments and proposed Guideline revisions. We understand that

the Commission also wishes to receive comments on any other

related issues. Accordingly, these comments will address broad

areas of concern that we have with the Guidelines as well as

specific portions of the emergency amendments and proposed

revisions.

While we view the Commission's work to date as significant

progress towards our shared goal of workable Guidelines, that

goal is far from being achieved. We look forward to working

closely with the Commission in the future to accomplish this

goal.

The ABA and the Sentencing Commission Process.

A word of background about our own policies may be helpful.

Our Committee was established in 1985 as the Association's

liaison point with the Sentencing Commission. Since its initial

organization the Committee has engaged in a comprehensive effort
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to evaluate the Guidelines, participate in the Commission's

process and seek the views of our diverse membership. We have

welcomed the opportunity to work closely with the Commission

since its appointment. We have previously presented testimony to

the Commission on specific issues involving organizational

sanctions (June 10, 1986), sentencing options in addition to

incarceration (July 15, 1986) and the effects on sentencing of

guilty pleas and cooperation (September 23, 1986). It is our

belief that each of these areas deserves further consideration by

the Commission and we urge your attention to our earlier

comments.

We have been encouraged by the availability of the

Commission and its staff for informal dialogue. I would like to

thank the Commissioners and staff members who have met with ABA

representatives to discuss a variety of guideline related issues.

I would also like to thank the individuals who have assisted the

ABA in its efforts to educate the practicing bar on the

implementation of the Guidelines.

We wish to express our strongest possible support for an

open Commission process as you enter the difficult phase of

implementing the Guidelines. While the guideline drafting

process was initially an open and thorough one, the release of

the Commission's final draft was without benefit of comment or

debate. Similarly, revised commentary was drafted without notice

or opportunity for comment by interested parties other than the

Department of Justice.
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The January 15, 1988 emergency amendments were circulated to

a limited number of interested parties in advance of their

adoption. The ABA did not receive a draft until December 23rd

and comments were requested by January Sth. Given the

intervening holidays we were onlyable to submit a brief letter

on January Sth. I have attached a copy of our letter containing

our comments on the proposed revisions and Chairman Wilkins'

thoughtful response of January 15, 1988. I request that both

letters be made a part of the"record of this public hearing.

The emergency guideline authority granted by 521 of the

Sentencing Act of 1987, Pub. L. No. 100 - 182, is limited to

invalidated Guidelines, new or amended offenses and reasons found

to be "urgent and compelling". We question the Commissions

finding of urgent and compelling need as to many of the revisions

and believe that a hearing such as this combined with'an

opportunity for written comments should have preceded adoption.

We urge the Commission in the future to seek the widest possible

comment from the diverse elements of the public and the criminal

justice community interested in the Guidelines and their

efficient implementation.

Our rootswith the guideline issue stretch back to the

1970's. At that time, the ABA was actively engaged in the

legislative efforts to re - codify the Federal criminal laws; A

proposal for a sentencing commission was first incorporated in

that process in 1975 and the Association firmly endorsed it.
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The ABA Standards in fact date back to 1963; Specific

standards were proposed and adopted for police function, pre -

trial proceedings, criminal trial,vfair trial and free press,

prosecution and defense function and of particular significance,

sentencing and review.

Thousands of copies of tentative drafts were distributed to

the bench and bar for comment, and eventually 17 sets of

standards were developed and approved by the ABA House of

Delegates in 1968, 1970, 1971 and 1972. While adoption was

preceded by an extended process of study and debate, it signaled

the beginning of an equally lengthy implementation project. A

ten year implementation project was undertaken by the Section of

CriminalJustice, with Association and LBAA funding, to encourage

adoption of the standards in every state and in the Federal

system.

In late 1976, the ABA'S Special Committee on Standards

launched a major project to produce a second edition of the

Standards. Recognizing that almost ten years hadpassed since

many of the first edition Standards had been approved, and that

all of the Standards could use some revisiting in light of

Supreme Court decisions and other developments, the Special

Committee set up drafting task forces and began what was a four -

year project to update each of the volumes. As with the first

edition, thousands of copies of the tentative draft were

circulated for comment; revisions were made; and final proposed

I
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"black letter" standards and commentary were presented to the ABA

House of Delegates for approval in 1978, 1979 and 1980.

The introduction to Chapter 18 dealing with sentencing

alternatives and procedures begins with the observation that

probably no other area of criminal justice had witnessed as

intense a debate over fundamental assumptions as the sentencing

process:

These and other questions have spawned a number of
competing proposals. In this war of models, ideas once
taken as self - evident have been discarded and others,
long - dormant, have re - emerged to a sudden popularity.

This quote could apply equally to an analysis of the

Commission's process. The radical swings in policy positions and

assumptions contained in its various drafts are reflective of the

long - standing national debate over sentencing policies and

priorities.

The introduction to Chapter 18 goes on to adopt a centrist

approach founded on the experience of the bench and bar and the

long history of scholarly consideration of the issues. The

revised Standards contain several significant changes in their

sentencing provisions. The first was the adoption of a guideline

system. An important component of this adoption was a

recommendation that an administrative agency be established with

an oversight capacity to deal with the many complex and technical

problems posed by sentencing guidelines that are inappropriate

for legislative determination. The adoption of a guideline

concept was, however, linked to other important considerations.

The first was a clear articulation that the goal of guidelines is

l
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not to inhibit the individualization of justice but to enhance it

by providing more information and guidance to the sentencing

judge. The second important changein the guidelines was the

adoption of a general recommendation of non - incarcerative
sentencing alternatives wherever possible. The guideline

drafting agency was specifically instructed to factor the use of

sentencing alternatives into any table of guideline sentencing

ranges.

The introduction noted the increasing attacks on judicial

discretion in the sentencing process. While it proposed to

somewhat limit that discretion through the implementation of

guidelines and the establishment of a guideline agency it favored

reservation of broad judicial discretion.

Theintroduction ended with the statement that =

Where it has not been necessary to change, it has been
considered necessary not to change, since we know too
little today toexperiment casually with the liberty of
any citizen, including the offender.

We urge the Commission to adopt a similar attitude. As with
our own standards, the Commission has set out broad principles

for implementation of a guideline system. Sentencing reform of

the scale contemplated by the enabling legislation is working a

sea change in the law. This dramatic event will not be without

cost. We anticipate that some procedural confusion, initial

missteps and corrections are inevitable, and urge the adoption of

policies to minimize the resulting stress on the entire system.

An open process of review and revision of the Guidelines is a

necessary component of this process.
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In this respect we believe that our own internal processes

are a convenient reference point. The Association has spent

years in studying and working towards the positions reflected in

our Standards. Even these Standards, however, as comprehensive

as they are, come nowhere near the detail contained in the

sentencing Guidelines.

The number of guideline sentences is increasing daily.

While only limited information is now available due to the low

volume of sentences and consideration of constitutional

challenges the available pool of information could soon be large

enough to pose significant problems for the Commission in

attempting to gather and interpret it. It is our belief that the -

gatheringand analysis of data on implementation is the most

important task facing the Commission} We urge the Commission to

open up the process of data retrieval, coding and consideration

to public comment.? Future decisions will be premised on

interpretations of the data and confidence in future decisions

will increase if the data base is viewed as reliable.

Probation.

In the past the ABA has been critical of the Guidelines'

restriction on the availability of probationary sentences. We

urge the Commission to consider ways of expanding the

availability of such sentences. Recent legislative efforts to

expand the definition of Class B felonies may provide a vehicle

for such an expansion. The Guidelines treatment of probation

represents perhaps the most dramatic change from existing

!
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practice. Under current practice, approximately 50% of all

Federal sentences are probationary or otherwise non-

incarcerative. The Commission in its supplemental report at

pages 60 and 61 and in Tables 2 and 3 pp. 68, 69, recognized that

there would be a decline in the incidence of straight probation

and that for some crimes the reduction would be "quite

substantial." Our analysis of the Guidelines indicates that the

decrease in the availability of probation will in fact be

significant.

The dramatic reduction in availability of probation is at

odds with ABA Standards and poses an undue restriction on the

discretion of the sentencing authority. The virtual abolition of

probation for many categories of crimes will in our view also

result in additional pressure on limited confinement resources.

This increase is at odds with the requirements of 5 994(g) that

the Commission seek to minimize the likelihood that the Federal

prison population will exceed the capacity of Federal prisons.

A cornerstone of the provisions of Chapter 18 of the

Standards of Criminal Justice relating to Sentencing Alternatives

and Procedures is the least restrictive alternative provision

contained in Standard 18 - 2.2. Standard 18 - 2.3 calls for the

availability of nonincarcerative sentences for virtually everya

crime.

When probation is not appropriate, the least restrictive

alternative principle directs the sentencing authority to search

for another solution short of total confinement. Standard 18 -
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2.4(a) calls for creativity in the construction of "intermediate

sanctions."

The principle of the least restrictive alternative

recognizes that there are instances in which incarceration is

necessary. Standard 18 - 2.5(c) provides the sentencing authority

with some examples of factors that legitimize or fail to

legitimize sentences of total confinement. Finally, Standard 18 -

3.1(c) recognizes that alternative sanctions must be integrated

into sentencing Guidelines both to assure that the least

restrictive alternative principle will be implemented, and to see

that it will be implemented consistently and fairly. The

position of the ABA, as set out in the Standards, is in our view

consistent with the Guidelines legislation.

The Commission appears to believe that 28 U.S.C. 5 994(b)

(as amended) prohibits the use of probation.for offenses for

which a guideline sentence would otherwise exceed six months.

There is no such limitation in the enabling legislation. The

second sentence of 5 944(b) merely serves to limit the breadth of

the range of sentences to.imprisonment. It does not purport to

limit the"availability of probation as an alternative to a

sentence of any length. Section 994(a)(1) specifically

distinguishes between "the determination whether to impose a

sentence to probation, a fine or term of imprisonment"

(subsection (A)) and "the determination as to the appropriate

amount of the fine or the appropriate length of a term of

probation or a term of imprisonment" (subsection (B)). The
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5 994(b) 25% limitation applies only to the latter determination.

Further, 18 U.S.C. 5 3551(b) explicitly provides that "an

individual found guilty of an offense shall be sentenced to

(1) a term of probation or (3) a term of imprisonment.

And 18 U.S.C. 5 3561 provides that "a defendant who has been

found guilty of an offense may besentenced to a term of

probation unless (1) the offense is a Class A or Class B felony;

(2) the offense is an offense for which probation has been

expressly precluded; or (3) the defendant is sentenced at the

same time to a term of imprisonment for the same or a different

offense. Class A and B felonies are defined generally.in 18

U.S.C. 5 3359 as offenses for which the maximum authorized term

of imprisonment is life or twenty years or more, respectively.

Consequently, the Congress clearly intended to bar probation as

an alternative for crimes punishable by imprisonment for twenty

years or more not for crimes punishable by imprisonment for

more than six months.

This interpretation is supported by the legislative history

that accompanied the Comprehensive Crime Control Act of 1984.

Senate Report No. 98 - 225 states, at page 88, 18 U . S . C . 5

3561 authorized the imposition of a sentence to a term of

probation in all cases, unless the case involves a Class A or B

felony or an offense for which probation has been expressly

precluded, or the defendant is sentenced at the same time to a

term of imprisonment for the same or a different offense.

(emphasis added). 18 U.S.C. 5 3561, unlike current law,
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states thatiprobation is a type of sentence rather than a

suspension of the imposition or execution of a sentence. The

Commission failed to recognize probation as a distinct and

separate sentence that is independent of sentences of

imprisonment to which are applicable the 25% limitation of 28

U.S.C. S 994(b).

In explaining 5 3562, the Senate Report noted, "The effect

of these considerations is to require the court to focus

carefully upon the needs of the defendants and the needs of

society. (at page 91)., "This is not meant to imply that the

Committee considers a sentence of imprisonment to be the only

form of sentence that may.effectively carry deterrent or punitive

weight. It may Very often be that release on probation under

conditions designed to fit the particular situation will

adequately satisfy any appropriate deterrent or punitive

purpose."

Finally, 5 994(j) of the Commission's enabling legislation

required it to insure that the Guidelines reflect the general

appropriateness of imposing a sentence other than imprisonment in

cases in which the defendant is a first offender who has not been

convicted of a crime of violence or an otherwise serious

offense." Section 994(g) requires the Commission to "minimize

the likelihood that the Federal prison population will exceed the

capacity of the Federal prisons."

The Commission's unprecedented restriction of the

availability of probation directly conflicts with these statutory
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mandates. We can perceive no statutory reason, therefore, why a

sentence of probation should not be an available alternative well

beyond the limit currently imposed by the Guidelines.

The research on sentencing shows that judges use different

factors in reaching the "in/out" and "length of sentence"

decisions. In general terms, the "in/out" (incarceration versus

probation) decision correlates most strongly with offender

characteristics, such as prior record and family and community

ties. The "length of sentence" decision tends to reflect more

strongly the specific elements of the current crime, e.g., weapon

use and resultant harm. Research thus suggests that sentences to

probation should not be merely a part of the same analytic

continuum established to determine the length of sentences to

imprisonment.

Section (a)(2)(D) of 18 U.S.C. 5 3553 reinforces this

reasoning. It requires the court to consider "the need for the

sentence imposed" to accomplish four objectives, the last of

which is "to provide the defendant with needed educational or

vocational training, medical care, or other correctional

treatment in the most effective manner. The Commission's

limitation of probation effectively reads out of the statute this

direction by the Congress that the judge take account of the

offender's rehabilitation needs.

Further, 18 U.S.C. 5 3553, which specifies the "factors to

be considered in imposing a sentence," requires the court to

consider "the kinds of sentences available." 18 U.S.C. 5

I
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3553(a)(3). This specific statutory language was added by

Congress to require consideration of all sentencing possibilities

to insure "the availability of a full range of sentencing options

from which to select the most appropriate sentence in a

particular case. Senate Report No. 98 - 225, at page 3222.

Organizational Sanctions.

On June 10, 1986 a member of our committee, William M.

Brodsky*presented testimony to the Commission concerning

organizational sanctions. It is our understanding that the

Commission is now in the process of examining the appropriateness

of refining the guidelines' treatment of this issue. I would

like to briefly summarize our earlier position, which we still

maintain, and urge the Commission to consider our earlier

testimony in its entirety.

We view the question of organizational sanctions as one of

the more difficult issues facing the Commission. The lack of any

major developments in this area inthe past creates an

opportunity for the Commission to consider novel approaches to

the difficult issues posed by the need to punish and deter

criminal acts by corporations and other organizations.

Our position is based upon ABA Standard 18 - 2.8 and its

commentary. Our standards are premised on the assumption that

the.availability of sentencing alternatives is the crucial aspect

in the area of organizational sanctions. The sentencing

alternatives described within ABA Standard 18 - 2.8 include =

restitution, special fine schedules, disqualification from
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office, notice of conviction and continuing judicial oversight.

Our standards recommend that the full panoply of alternatives

listed above be part of the sentencing tribunal's approach to

organizational and corporate criminality.

Relevant Conduct.

O

In my letter to Chairman Wilkins of January 5, 1988 I

expressed the Association's belief that the relevant conduct

provisions of 5 181.3 warranted further clarification and

reconsideration bythe Commission. Chairman Wilkins' response of

January 15, 1988 indicated that the Commission had in fact voted

in its January 5th meeting to revise S 181.3. Our review of the

revisions to 5 181.3 indicates that further consideration of this

matter is justified.

Prior to the proposed revisions the Association's experience

in conducting Continuing Legal Education programs was that no

other section of the guidelines created as much confusion as the

relevant conduct provisions. Much of the discussion at these

seminars focused on issues that were part of the Commission's

earlier consideration of"real offense" sentencing. Without re -

opening that debate we believe that it is important for the?

Commission to clarify with moreprecision the extent to which

'uncharged conduct can serve both as the basis for determining an

offense level and fixing a place within the offense range for an'

appropriate sentence£' The revision of S 381.1(a)(1) and (2) and

5 181.4 permit the consideration of a potentially broad range of

criminal conduct at sentencing. This broad consideration is
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permitted while the judge's discretion to consider most

previously relevant offender characteristics is curtailed.

The Guidelines treat only a few offender characteristics as

normal determinants of sentences. Section 4A1.1 and .2. They

treat others as possible bases for departures from the

Guidelines, but not as black - letter criteria for sentences. 5

4A1.3. 'They expressly forbid consideration of still other,

offender characteristics. 5 5H1.3. They implicitly forbid

,reliance on still others, by illustrating grounds for departure

so narrowly as to create the negative implication that other

kinds ofoffender characteristics would not justify departures.

5 4A1.3. £Finally, even where the Guidelines do cover

characteristics of the offender as well as the offense, they give

inadequate weight to the offender characteristics. ;Com-are 5

2J1.3 and the Sentencing Table (base offense level for

subornation of perjury is 20, for at least 33 - 41 months in

prison, if the offender suborned the perjury by causing or

threatening physical injury to a person or property, and

otherwise is 12, for at least 10 - 16 months in prison) with SS

4A1.1 and .2 and the Sentencing Table (a sentence for subornation

of perjury is not increased at all for the fact that the offender

previously had been convicted and had received a sentence of

probation for an earlier subornation of perjury).

The Guidelines' curtailment and undervaluation of offender

characteristics are a radical departure from the past federal

practice. Congress gave no indication that it intended to
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curtail reliance on offender characteristics. On the contrary,

some provisions of the 1984 legislation appear based on the view

that the broadest variety of offender characteristics were to

remain relevant under the Guidelines. 18 U.S.C. SS 3551(a) and

3553 (a)(2) a defendant who has been found guilty

shall be sentenced so as to achieve the purposes of

just punishment, deterrence, protection of the public and

correctional treatment of the offender."); Fed.R.Crim.P.

32(c)(2)(A) (as amended in 1984) ("The Report of the presentence

investigation shall contain information about the history

and characteristics of the defendant, including his prior

criminal record, if any, his financial condition, and any

circumstances affecting his behavior that may be helpful in

imposing sentencing or in the correctional treatment of the

defendant . .

While revised 5 181.4 provides that a court may consider

without limitation, any information concerning the background,

character and conduct of the defendant,"the commentary makes it

clear that certain factors contained in Chapter 5, Part H, should

not be considered for any purpose.

We are also concerned that the expansive definition of these

two sections will alter the current concept of the meaning of a

guilty plea. It creates the risk that anyone who enters a plea

of guilty to a specified offense may find that at a sentencing

hearing, with diminished due process rights and a reduced

standard of proof, the defendant will find that non- charged
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conduct significantly aggravates the sentence. For this reason,

we would prefer that the Guidelines be construed on the basis the

offense of conviction, allowing the judge to take into account

all aggravating and mitigating characteristics of the offense and

the offender that would justify the deviation from the Guideline

sentence. This is the course recommended in the commentary to

ABA Standard 18 - 3.1:

There is encroachment upon the concept, if not yet the case
law, of due process when an offender convicted for one
offense issentenced under the guidelines for another, more
serious offense. Thus, in cases where the offense of
conviction is significantly below the actual offense
behavior as indicated in the sentencing record, it may well
be preferable for the court to consider this disparity as an
aggravating factor. Thus, the court would be more able to
impose a sentence in excess of the guideline level. As hazy
as the distinction may seem between the recommended use of
the "real offense" as an aggravating factor and its
disfavored use as the operative guideline indicator, the
defendant will be marginally more protected in the former
case by the higher burden that exists to justify a sentence
outside the guidelines. More important, a practice is not
institutionalized that risks infringing the appearance of
justice and downgrading the operative significance of the
trial stage by pushing back the resolution of material
factual issues to the sentencing stage.

In accordance with the above Standard we believe that a

sentencing judge should be permitted to consider other relevant

conduct as such an aggravating or mitigating factor where its

consideration can be justified by the facts of the case. The

distinction between such consideration and mandatory inclusion as

required by 5 181.3 is more than a semantic subtlety.

We additionally have more particularized concern with

portions of amended 5 181.3. While subsection (a)(l) requires a

particularized finding that the defendant would be otherwise

Il
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responsible for an act that occurred during the commission of the

offense of conviction, in preparation for it or in the course of

attempting to avoid it, subsection (2) aggregates all monetary

and drug offenses under the much broader relational requirements

of 5 3D1.2(b).

The result will be disparate treatment. ,Financial and drug

offenses will be subject to this lower standard whileall*other

offenses will.be required to meet the closer relational test of

subsection (1). We suggest that a uniform standard be applied to

all offenses.

The Association also believes that additional clarity is

required in 5 181.3. For example the prefatory language

indicates that relevant conduct is applicable to determining "the

applicable guideline range. While this language would seem to

imply that relevant conduct is only used in computing the place

in the range rather than in selecting the offense level, the

specific language of subsection (a) makes it clear that the

Commission intended the consideration of*relevant conduct in

setting the base offense level. Similarly, the specificlanguage

in 5 181.4 for determining place in the range provides a broader

standard for this determination than selection of the offense

level. The prior Guideline commentaries referenced to Rule

404(b) Federal Rules of Evidence and Rule 8(a) Federal Rules of

Criminal Procedure provided some clarity for the expansive

definitions of relevant conduct contained in the former section.

The new section uses equally expansive language but provides no
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established standards for determining their meaning. The broad

reference to conduct "for which the defendant is otherwise

accountable" does not assume precise enough definitional clarity

in application notes (1).

Official Victim.

O

The amended commentary to 5 3A1.2 deletes the phrase that

an organization, agency or the government.itself" may not be a

victim." In its place the commentary now says that the

Guideline "does not apply when the only victim is an

organization, agency or the government." (Emphasis added). This

change gives rise to a possible interpretation that an

organization, agency or the government may be a victim for

purposes of 5 3A1.2 as long as it is not the only victim. In

other words if there is an individual victim then the commentary

could be interpreted as allowing the government itself to be

considered as an official victim. Chairman Wilkins' letter of

January 15, 1988 responding to the concern expressed in the ABA'S

letter of January 5, 1988 on this subject stated that "An

organization, agency, or the government may never be an 'official

victim' within the meaning of this section." We suggest that

elimination of the word "only would removeany potential

ambiguity.

Acceptance of Responsibility.

The amendment to 5 3E1.1 providesthat the two level

downward adjustment for acceptance of responsibility will only be

applicable where the defendant clearly demonstrates a recognition

l
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and affirmative acceptance of his responsibility for his

"criminal conduct." The change to this criminal conduct standard

from the prior "offense of conviction" standard, is in our view a

significant one. The prior standard of offense of conviction

provided a clear standard for the court in assessing the scope of

the responsibility that had to be accepted. The court was left

with broad discretion to determine whether or not the defendant

had clearly demonstrated a recognition and affirmative acceptance

of his responsibility. Accordingly, the court was given wide

latitude to determine if a defendant was genuinely contrite but

not required to determine if there were elements beyond the

offense of conviction for which the defendant must demonstrate

this degree of remorse.

Under the amendment the court will be required to ascertain

the nature - of criminalconductbeyond the offense of conviction.

We anticipate that situations will frequently arise where an

individual will accept responsibility for his offense of

conviction in a plea bargain but will dispute other portions of

allegations against him. Such disputes,even as to minor

allegations, will preclude the downward adjustment associated

with acceptance of responsibility if the court determines that

these minor elements were part of his "criminal conduct."

We believe that our Criminal Justice Standards provide

guidance in this difficult area. Criminal Justice Standard 14 -

1.8 begins, by making the same judgment that the Guidelines do;

that the mere entry of a guilty plea shouldnot in and of itself
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be considered as a mitigating factor in imposing sentence.

Rather the standards suggest a concession if the defendant is

genuinely contrite and has shown a willingness to assume

responsibility for his or her conduct."

An earlier version of the standards had identified a

defendant who "has acknowledged his guilt" as one deserving

charge or sentence concessions. This exception was tightened in

the final version so that it reached only genuine contrition.

Similarly, a concession is allowed for offenders who are

genuinely considerate of the victims. See pages 14.41 - 42.

The commentary to the standards provides "that the trial

court interrogate the defendant carefully in order to determine

whether the defendant's guilty plea truly reflects repentance

Page 14.46. Similarly, "this standard requires the court to

judge whether the defendant's plea is motivated be genuine

concern for the victims. Page 14.48.

We suggest that the Commission shift its emphasis from

judicial determinations of the scope of criminal conduct and

focus rather on the genuineness of the defendant's repentance.

The thrust of a*court's inquiry should be to determine the

sincerity of the acceptance of responsibility rather than to have

to plumb the outer limits of its scope.

Criminal Livelihood.

The ABA suggests that the Commission consider modification

of the Guideline and application notes to 5 481.3 dealing with

criminal livelihood. As currently worded any defendant who
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commits an offense "as part of a pattern of criminal conduct from

which he derived a substantial portion of his income" must be

sentenced to no less than 12 to 18 months with no eligibility for

probation. The pattern of criminal conduct is defined broadly as

criminal acts occurring over a substantial period of time. The

acts need not be closely related to each other but may involve a

single course of conduct or independent offenses.

The Association views the current wording of the section as

being inconsistent with our Criminal Justice Standards in that it

invites disparate treatment based upon the economic status of

defendants. While the Guideline application notes specifies that

it is not intended to apply to minor or petty offenses, it makes

no concessions for levels of income. Accordingly, moderate or

low levels of income could be determinant. For example, if a

college student who earns a limited amount of money was convicted

of several offenses over a period of time a finding of criminal

livelihood would be possible. Similarly, a welfare mother who

engaged in two or more acts of fraud might meet the substantial

portion of income test.

In contrast a middle - class individual or a person of more

substantial means could engage in the same criminal acts but due

to the level of affluence the total proceeds would not provide a

"substantial portion of income thus permitting this individual

to escape the substantial enhancements of 5 481.3.

The mandate of 28 U.S.C. 5 994(i)(2) must be read in the

context of the other specified conduct for which Congress
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mandated a substantial sentence of imprisonment. The other

categories - multiple felony convictions, conspiracies to engage

in patterns of racketeering activity and commission of crimes of

violence while on release as well as the significant drug

offenses of subsection 5 - are on their face significantly more

serious than the examples cited above. We urge the Commission to

re - draft this Guideline to limit it to derivation of substantial

portions of income from a pattern of criminal conduct which

raises to the level of severity of the other subsections of 5

994 (i ) .

We also urge the Commission to consider more carefully the

language "pattern of criminal conduct." The similar language

"pattern of racketeering activity" contained in the RICO statute,

18 U.S.C. 5 1961, has caused considerable confusion as courts

have attempted to interpretthe word pattern. The Commission

should avoid this pitfall by defining precisel the relational

nature of the offenses that would give rise to a pattern.

Continuing Criminal Enterprise.

The Commission proposes amendments to Guideline 2D1.5

dealing with convictions under 21 U.S.C. 5 848. Standard 18 - 2.2

sets forth the keystone principle that should guide every aspect

of sentencing decision/making - the "least restrictive

alternative.

The sentence imposed in each case should call for the
minimum sanction that is consistent with the protection of
the public and the gravity of the crime.

I
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This Standard is mirrored in 18 U.S.C. 5 3553(a) which

requires that a court impose a sentence "sufficient, but not

greater than necessary.

Consistent with these principles we oppose an increase in

the base offense level for CCE offenses. The proposed increase

in the base offense level from 32 to 35, 36 or 37 in lieu of or

in addition to other enhancing factors should be rejected.

Raising the base offense level would eradicate the ten year

mandatory minimum established by Congress. All CCE defendants,

unless there were some downward adjustment or departure, would be

sentenced to - imprisonment greater than the ten year mandatory

minimum.

While past practice might indicate that the average

punishment for CCE offenders is greater than the ten year

mandatory minimum there are a number of CCE offenderswho have

been sentenced to the ten year term. Moreover, there are CCE

offenders who are appropriately punished by a ten year term given

the potential breadth of offenses chargeable under the statute.

This statutory breadth gives rise to the problem facing the

Commission since the scope of offenders and conduct punishable by

the statute moves from relatively small criminal enterprises to

the largest and most sophisticated known to law enforcement.

'We suggest that this problem be dealt with by identifying

specific factors which will allow a meaningful distinction to be

made between the large group of CCE offenders guilty of truly
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serious offenses and those who make out the bare statutory

minimum.

While we favor consideration of offense and offender

characteristics as enhancements we urge the Commission to

consider further the enhancements listed in its proposed

amendment. The proposal to provide an increase of one or two

offense levels for an individual who caused injury to any person

or used or sanctioned the use of violence may be an appropriate

consideration. While the standard of use of violence is clear

the concept of sanctioning within the context of CCE criminal

enterprise may be a difficult one to apply. For example, would

an individual who knew of the use of violence but did not object

to it have "sanctioned" the violence? Similarly degrees of

violence could not be adequately differentiated with in a one or

two level adjustment. For example, an individual who personally

committed violent acts of assault or murder in furtherance of a

CCE will be dealt with under almost the same standard as an

individual who condoned relatively minor acts of violence. A

preferable approach might be to limit the Guideline to

enhancements where an individual caused physical injury to any

person in the course of the offense. Guideline commentary could

define caused as encompassing exercise of management or

supervisory authority as contemplated by the CCE statute.

While we agree that the size of the enterprise and the

defendant's role in the operation are relevant enhancement

factors we urge the Commission not to apply a mechanical test.
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For example, consideration of the number of individuals

organized, supervised or managed may not always provide an

accurate distinction. A captain of a boat might supervise a

large number of individuals yet occupy a less blameworthy and

responsible position than an individual who supervises a

relatively small number of distributors for the illegal product.

A preferable approach might be to set forth a multi - factor test

including the overall size and scope of the operation, the

defendants position within it, the number of individuals involved

and the length of time that the defendant has occupied a

supervisory role and permit a upward enhancement of one to

several levels depending on the overall weight of these factors.

Conclusion

We appreciate the opportunity to share these comments with

you and look forward to working with the Commission in the

future. I will be pleased to answer any questions you may have.

O

I
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Dear Chairman Wilkins:

In my capacity as chairperson of the American Bar
Association's, Criminal Justice Section, Committee on the U.S.
Sentencing Commission, I would like to submit the following
comments on the Commission's proposed amendments to the
Sentencing Guidelines manual of October, 1987. While the
Association appreciates the opportunity to comment on the
proposed guideline revisions, it is our beliefthat the manner of
their adoption raises significant issues about the Commission's
processes.

As you are aware the Association, through our Committee, has
participated extensively in the public processes associated with
the adoption of the Commission's Sentencing Guidelines. In
addition we have actively participated in Congressional hearings
and other public forums which have addressed the issues raised by
the Sentencing Guidelines. In our most recent testimony before
the United States Senate, Committee on the Judiciary, we
expressed our concern that the Commission's process during the
critical initial implementation phase should be a full, open and
public one. The proposed guideline amendments were not made
available to.the American Bar Association until December 23,
1987. Given the holiday week, our preparation of our comments
has been a difficult task. It is our understanding thatvthere
has been no public announcement or general distribution of the
proposed amendments for public comment.

The following comments are no substitute for.open public
consideration of modifications to the guidelines. Regardless of
the technical or minor nature of any guideline changes we urge
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the Commission to adopt a policy of submitting any proposed
changes for public comment. Any comment period should build - in a
sufficient amount of time for the Commission to consider the
comments and if appropriate, make changes in proposed guideline
revisions. Additionally we urge the Commission to consider the
feasibility of conducting hearings on any future proposed
guideline revisions.

The emergency guideline promulgation authority established
by 5 21 of the Sentencing Act of 1987, Public Law 100-182,
requires a finding that a change to the guidelines is "urgent and
compelling." There is no indication on the face of the
Sentencing Act of 1987 if such authority in any way curtails the
requirements of 28 U.S.C. 5 994(x) relating to publication in the
Federal Register and public hearing procedures. In the event
that the Commission interprets its emergency authority as not
requiring compliance with these procedures, we urge the
Commission as a matter of policy to adopt procedures for public
comment and hearing applicable to the exercise of its emergency
guideline promulgation authority.

The proposed amendments to the Sentencing Guidelines
contained in draft Appendix C appear to be largely technical or
corrective in nature. We have not had an opportunity to fully
analyze all of the proposed amendments, but we find the majority
to be without objection. The Association would, however, like to
comment upon the following specific amendments.

1. Section 281.2. Receiving Stolen Property - Unlike the
bulk of the proposes amendments which appear to be technical or
clerical in nature the proposed transposition of the twog
subsections will have the effect of substantially increasing the
otential sentences under this guideline.

2. Section 2D1.1. Unlawful Manufacturing, Importing,
Exporting or Trafficking (Including Possession with Intent to
Commit these Offenses) - The proposed amendment to commentary
paragraph 11 invites consideration of quantities of drugs not
specified in the count of conviction and references section
181.3(a)(2) dealing with relevant conduct. This subsection in
turn permits consideration of conduct and circumstance relevant
to the offense of conviction only to the extent they are relevant
to the defendant'sstate of mind or motive in committing the
offense of conviction. The Association believes that without
further guidance authority to consider uncharged offenses as
relevant only to the narrow determination of state of mind or
motive warrants further clarification by the Commission. In
general the Association believes that the relevant conduct
provisions of$ 181.3 warrant further clarification and
reconsideration by the Commission.
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3. Section 3A1.2. Official Victims - The proposed
deletion of the term "directly victimized" in the commentary
notes mayvlead to uncertainty over the appropriateness of
considering indirect victimization or injury. Additionally the
change in the second sentence creates the potential that the
court will consider the victimization of an organization, agency
or the government itself as an enhancing factor in the event that
there is some other specified victim in addition to these
organizational victims.

4. Section 3E1.1. Acceptance of Responsibility. The
proposed amendment of the acceptance of responsibility standard
contained in subparagraph a,,to require acceptance of
responsibility beyond the offense of conviction to "criminal
conduct" introduces unnecessary ambiguity into this important
provision of the guidelines. Limiting the acceptance of
responsibility standard to offense of conviction provides clarity
to the sentencing court in making this difficult determination.
The proposed amendment would"require the court to first ascertain
the nature of criminal conduct beyond the offense of conviction.
The Association anticipates that situations will frequently arise
where an individual will accept responsibility for his offense of
conviction in a plea bargain situation but will dispute other
portions of allegations against him. Such disputes, even as to >

minor allegations, will preclude the downward adjustment
associated with acceptance of responsibility.

The Association appreciates the opportunity to submit these
comments to you. We are hopeful that they will be of assistance
to the Commission.

Yours t ly,

Samuel J. Buf one
Chairperson
American Bar Association
Section of Criminal Justice
Committee on United States

Sentencing Commission
SJB/rO

cc: John Steer
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Samuel J. Buffone, Esq.
Asbill, Junkin, Myers & Buffone
1607 New Hampshire Avenue, N.W.Washington, D.C. 20009 - 2562

Dear Sam:

Thank you for your letter ofJanuary 5, 1988, commenting onthe emergencyamendments to the Sentencing Guidelines.Immediately upon receipt, your letter was circulated to allCommissioners for their information and review. We appreciatethe American Bar Association'scontinued interest in, andcontribution to, the work of the Sentencing Commission.Throughout the process leading to the adoption of these verylimited amendments, the Commission has remained responsive topublic input.

Although the guidelines submitted to Congress last springwere generally workable, they contained a number of clericalerrors, and several key provisions did not unambiguously conveythe Commission's intent. Initially, it was not within theCommission's authority to promulgate emergency guidelineamendments. Consistent with its authority to clarify thecommentary accompanying the Guidelines, however, the Commissionissued revised and reorganized commentary in the form of itsOctober, 1987 Guidelines Manual.

in the Fe eral Re st The Commissionspecifically invited public comment on the revised commentary andsolicited other suggestions for improving the guidelines andpolicy statements. Additionally, the guidelines trainingprocess, and continued review by the Commission and its staff,revealed areas in which corrective or clarifying changes mightpreclude unnecessary application errorsand potential litigation.
Subsequently, the Sentencing Act of 1987 granted theCommission emergency guideline promulgation authority (Pub. L.No. 100-182, 521). At its December 16 meeting, the Commission
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utilized its emergency authority to adopt formally the revised
commentary and to adopt a small number of technical, clarifying
and conforming amendments to the Guidelines. Several additional
amendments were adopted by the Commission at its January 5
meeting. (These amendments were obviously not included in the
material sent to you on December 23. I enclose a complete set of
amendments herewith.) These amendments incorporate no new policy
judgments by the Commission. The amendments are merely intended
to correct clerical errors and to illuminate the Commission's
intent, where necessary.

The Commission enacted these clarifying amendments promptly
in order to avoid guideline application errors which might result
in substantial injustice and needless litigation. The
legislative history of Public Law 100 - 182 supports the
Commission's decision to exercise its authority in this manner.
In addition, the Commission concluded it was appropriate to use
this opportunity to incorporate several important statutory
changes embodied in recent legislation. ggg, e.g., 55D3.2
(maximum term of supervised release); 55E4.2 (maximum fines).

It is the Commission's understanding that the advance
notice, comment and hearing provisions of the Administrative
Procedure Act do not apply to the issuance of emergency
guidelines under section 21 of the Sentencing Act of 1987. The
lengthy periods of deliberation required by the A.P.A. are
entirely inconsistent with the technical nature of these
amendments and the need for their prompt adoption. In any event,
the A.P.A. itself contemplates the promulgation of regulations
without advance notice and comment when advance notice is
"impracticable, unnecessary or contrary to the public interest."
5 U.S.C. 5 553(b)(3)(B).

The Commission intends to expose these amendments to
thorough public scrutiny before they are proposed as permanent
changes. Accordingly, they will be published in the Federal
Bggistg; of January 15, and, although not required under the
1987 Sentencing Act, they will be forwarded to Congress. The
Commission has tentatively scheduled a public hearing for
March 21 and 22, at which all interested parties will have an
opportunity to comment on both these emergency amendments and
other proposals for improving the Sentencing Guidelines. If, as
the Commission anticipates, the emergency guidelines serve a
salutary purpose, they will then be formally submitted to
Congress along with any other proposed amendments by May 1, 1988,
pursuant to 28 U.S.C. 5 994(p).

It is also'important to note that there were several
proposed amendments the Commission did not adopt at its
December 16 and January 5 meetings because, in our judgment, they
represented a shift in policy and therefore could not be fairly
characterized as clarifying amendments. Such amendments will be
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considered in the coming months under the more deliberative
procedures embodied in the Sentencing Reform Act of 1984.

I am pleased that you conclude that the amendments "appear
to be largely technical or corrective in nature." That is the
Commission's view as well. Let me now respond to your specific
comments about the emergency guidelines.

1. £Zg1A; (Receiving Stolen Property). You suggest that
the transposition of 5281.2(b)(2) and 9281.2(b)(3) increases the
length of sentences under this section of the Guidelines. While
that may be a result of the amendment, it was not the reason for
the amendment's adoption. The amendment merely corrects a
clerical error in the April 13 version of the Guidelines. The
Commission always intended 5281.2 to parallel 9281.1, under which
the theft of a firearm, destructive device or controlled
substance serves to increase the offense level to at least level
seven before factors such as the degree of planning are
considered. Evidence of the Commission's intent appears in the
October commentary to 5281.2, note (3), which directs a court to
consider €281.2(b)(3) before €281.2(b)(2). The fact that the new
amendment may adversely affect a defendant is no reason to.
refrain from correcting a clerical error.

2. gectiog ;D1.1 (Unlawful Manufacturing, Importing,
Exporting or Trafficking of Controlled Substances). You do not
appear to criticize the substance of amended Application Note 11.
Rather, you correctly point out that the new reference to €181.3in Application Note 11 makes it even more important that the
meaning of 5181.3 (Relevant Conduct) be clarified.

The Commission has long recognized that a clear under -
standing of relevant conduct is essential to the proper
application of the Guidelines. Training programs demonstrated
that the April 13 version of relevant conduct caused considerable
confusion. For this reason, the Commission voted to'revise
$5181.3 and 181.4 at its January 5 meeting. The revision is
included in the enclosed set of amendments.

Relevant conduct is such an important element of the
guidelines that the Commission concluded that its clarification
was "urgent and compelling" within the meaning of the Sentencing
Act of 1987. Here again, the emergency amendment does not
represent any new policy judgment, only a clearer articulation of
what the Commission always intended and what it has explicitly
stated elsewhere in the Guidelines. 'The meaning of Application
Note 11 to 52D1.1 should be more apparent now that €181.3 has
been reformulated.

We are aware that relevant conduct remains a difficult and
controversial concept. The Commission continues to seek input in
this area from interested parties.
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3. 53A1.3 (Official Victims). An organization, agency, or
the government may never be an "official victim" within the
meaning of this section. The Commission has attempted to statethis policy plainly. The section has been amended to enhance itsclarity. If the amendment has not fully accomplished this
purpose, the Commission welcomes public comment which may assist
us to achieve clarity.

Your letter expressed concern that the revised commentary
invites a court to consider "indirect victimization." If your
use of the phrase "indirect victimization" refers to a
defendant's unintended victimization of a law enforcement
official, I would refer you to €3A1.2 itself, which precludes the
enhanced penalty unless "the crime was motivated by [the
victim's ] status." If by "indirect victimization" you mean
secondary victimization, i.e,, a bank robber injures both the
bank teller and the uniformed police officer pursuing the
defendant from the bank, the Commission intends to permit an
enhancement when that aggravating circumstance is present.

4. 5;E1.; (Acceptance of Responsibility). This amendmentmerely clarifies what has always been the Commission's view ofAcceptance of Responsibility. As you know, the Guidelines do not
award the defendant an automatic sentence reduction because hepleads guilty. Rather, a defendant must demonstrate sincere
remorse before he is entitled to a reduction under this section.
Use of the phrase "offense of conviction" in the April 13Guidelines inadvertently suggested that a defendant might qualify
for the sentence reduction by a grudging, rehearsed admissionthat he engaged in conduct constituting the elements of theoffense of conviction. Such a hollow expression ofcontritionshould not entitle the defendant to the sentence reduction.
Substitution of the phrase "his criminal conduct" for "theoffense of conviction" authorizes a court to undertake a broaderevaluation of the sincerity of a defendant's remorse.

We certainly do not intend or expect that €3E1.1 willpreclude a downward adjustment for a defendant who disputes any
part of the Government's allegations against him. In spite ofsuch disputes, a court may well find that a defendant has"clearly demonstrate [d] a recognition and affirmative acceptance
of personal responsibility for his criminal conduct." 53E1.1(a).'
The sentencing judge is uniquely qualified to make thisdetermination. gee, 53E1.1, Application Note 5.

The Commission stands by the amendments it has recentlyadopted and the process by which they were adopted. Without the
immediate promulgation of these clarifying amendments, there was
a significant possibility that key provisions in the Guidelines
would be misinterpreted and inappropriate sentences would beimposed as a result.
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On April 13, the Commission referred to its initial
guidelines as "the first step in an evolutionary process."
Sentencing Guidelines at page 1.4. The emergencyamendments are
yet another step; the evolutionary process continues. We welcome
the continued participation of the American Bar Association in
the ongoing effort to create a more honest, equitable and
effective sentencing system.

With kindest regards,

Sincerely,

<;,>

,~Will' m W. Wilkins, Jr.
Chai an

Enclosure

O
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Mr. Chairman and Commissioners, I am Tommaso 0. Rendino,

President of the Federal Probation Officers Association and

curre ntlg serving as United States Probation Officer in the

District of Vermont, stationed at Burlington, along with liaison

duties to local, provincial and federal agencies in the Province of

Quebec, Canada.

Upon mg election in Januarg 1987, the main prioritg of the

FPOA, for the foreseeable future, became cooperation with and

assistance to the Sentencing Commission and I took the unusual

step of establishing an ad hoc Committee of the Whole, consisting

of the entire FPOA Board, as well as its newsletter editor, for

the purpose of closelg monitoring and analgzing the Commissions

work.

The FPOA has regularlg offered, and will continue of offer, its

considered opinions on the Commission's work and we are verg

grateful for the 'open door' policg which goo, as chairperson,

have maintained along with the constant encouragement fnr input

from the field.

ln fact, of all the agencies with which the FPOA interacts, the

Sentencing Commission has remained, to the practitioners in the

field, the most accessible, most cooperative, most interested in

improving its work via 'field testing' and most responsive bodg

with which we have had the pleasure of working.

The FPOA compliments the Sentencing Commission on the

computer soft - ware program alreadg developed it reallg helps

duri ng this 'break - in '
pha s e but , quicklg urges c nntinued
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development of even better programs for dissemination to the

field. As part of the Commissions efforts, all districts received

the same computer components, which marked a major

improvement in automation for the field where we have sadlg

been lacking in such assistance.

We are verg earlg into guideline sentencing but one trend that

s ee m s to be de veloping m ag be of into rest to the Co m mis sicn .

lt's exact import to us is indistinct at this point but seems to go

along with some hf our earlier observation, viz.,the role of the

United States Probation Officer is changing and probablg radicallg

so. At ang rate, we are seeing an increasing reluctance on the

part of defense attornegs to allow defendants totalk with the

probation officer cor the Pretrial Services Officer, for that

matter), the assumption being that the onlg result possible is an

increase in the guideline punishment.

The FPDAT again, in these verg earlg stages is concerned

about the provisions of Guideline 5E4.2.(i) that'...subject tn the

provisions of subsection (f) heroin, the court shall impose an

additional fine amount that is at least sufficient to pag the costs

to the government of ang imprisonment, probation, or supervised

release ordered.' Bive n the othe r fin e , forefeitu re a nd

restitution options available to the sentencing court, we are not

so sure that iii is reallg necessarg.

T The FPOA is troubled that, absent additional resources (i.e.

inc rea sed autcmatio n plus additional staff), the extra tim e

required for guideline s enten c i ng will hamper the proper

supervision of those individuals released to the communitg via

probation, parole or supervised release therebg perpetuating a
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false promise, most nntablg to the public at large.  We

immediatelg realize that such is not the Commissions intent;

however, it mag occur angwag. The Commission is therefore, in

our view, at least partiallg responsible for assisting in nor

efforts to ward off such a negative result.

We agree with the Commission's proposal to adopt permanentlg

the temporarg amendments which became effective on Januarg I5,

I988 under the Commissions 'emergencg amendments' authoritg

(P.L. 100 - IB2) and we see merit in the Commissions proposed

amendments to Guidelines 2A2.4, 2A5.3 and 2A6.2.

As candidlg as we can put it, the FPDA believes, verg stronglg,

that field, probation personnel are grosslg undercnmpensated for

all of the new responsibilities placed on them in recent gears,

the new duties brought about bg guideline sentencing not the

least of these. We ask that the Commission be sensitive to this

situation and support us in our efforts to rectifg it.
t Once again the FPOA is happilg constrained to applaud the

Commission for its conscientious work and to thank gnu for

allowing us to share some of our ideas and concerns with gnu.

("
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Mr. Chairman and Members of the Commission:

INTRODUCTION

1My name is Bruce Taylor, and I am General Counsel of Citizens for Decency

through Law. Citizens for Decency through Law is a not- for - profit corporation

located in Phoenix, Arizona. CDL is essentially a full - time group of former

prosecutors with experience in obscenity cases who provide free legal

assistance and advice to prosecutors, police, and legislators in obscenity

cases and related crimes. CDL was founded in 1957 by then Cincinnati lawyer

Charles H Keating, Jr., who was later named to the President's Commission on

Pornography, and who authored one of the two dissenting Minority Reports in

1970 .

My experience began as a prosecutor for the City of Cleveland where l

workedon obscenity cases from 1973 to 1978. I handled several hundred

prosecutions and appeals before joining CDL. In my ten years at CDL, I have

participated in over two dozen more jury trials in several states, making my

obscenity jury trial experience over 60 cases, and rendered assistance in

scores of other state and federal trials and appeals. I have had the honor of

arguing appeals before the Supreme Courts of Ohio and Colorado, the U.S.

Courts of Appeals for the Sixth and Ninth Circuits, and before the U.S.

Supreme Court. I have testified before Congress, several state legislatures,

and numerous city and county councils and commissions relating to obscenity,

child pornography, zoning and minors laws, and related issues.

Also on the legal staff of Citizens for Decency through Law are two of

the nation's most experienced obscenity law enforcement specialists, Benjamin

Bull and Alan Sears.

- 1 -



Ben Bull, as prosecutor in Norfolk, closed nearly all the so- called

"adult" bookstores, theatres, and massage parlors, and prevented the sale of

any hard- core pornography in that city for several years. Ben won all of his

several jury trials and appeals and became one of the best obscenity

prosecutors in the country.

Alan Sears is best known as the Executive Director of the U.S. Attorney

General's Commission on Pornography, which released its Report in July, 1986.

The knowledge he gained during his two year study of the issues, industry,

effects, victims, and problems is unmatched. Before the Commission, however,

Alan was Assistant U.S. Attorney in Louisville, and obtained two sets of

convictions for federal obscenity crimes against the largest companies in the

worldwide porn and video syndicate and some of their employees. Alan's

experience and knowledge of federal obscenitycrimes and sentencing is the

main first - hand basis of this testimony.

THE PORNOGRAPHY SYNDICATE

In its 31 year efforts nationwide, CDL has developed a collective body of

knowledge on the problem of obscenity distribution in the United States.

Citizens for Decency through Law has become familiar with the identities of

many of the individuals involved in the pornography industry, how this

criminal enterprise operates from the smallest retail sales point to the

largest multi -million dollar networks of traditional organized crime

affiliated individuals. This "enterprise" is known by law enforcement as the

"pornography syndicate" and is made up of the members of La Cosa Nostra who

direct and dictate to the industry, as well as the authorized producersand

-2-



interstate distributors of hard- core pornography in the industry. The

pornography syndicate also provides hard- core and edited or "softer" versions

of its product to cable, subscription, and satellite TV; hotel pay per view

services; "men's sophisticate" magazines; and video store rental outlets.

FOCUS oF THIS TESTIMONY

Based on our experiences, we have examined the Federal Sentencing

Guidelines issued by the United States Sentencing Commission in 1987 and have

reviewed their probable impact in relation to obscenity and child pornography

offenses: Section 2G2.2, Transporting, Receiving, or Trafficking in Material

Involving the Sexual Exploitation of a Minor, and Section 2G3.1, Importing,

Mailing, or Transporting Obscene Matter, and relevant adjustments contained in

other appropriate sections of the guidelines.

It is our opinion that the guidelines previously promulgated and now in

effect by the U.S. Sentencing Commission are not adequate to deter this

organized illegal syndicate, but with a few corrections could permit the

federal courts to adequately sentence persons convicted of the underlying

offenses under present federal obscenity crimes (Title 18, U.S.C., Sections

1461, 1462, 1464, 2252, and RICO). The most important recognition of the

present guidelines is that federal obscenity violations are seriousand should

involve incarceration for any offense involving pecuniary gain, Section

ZG3.l(a),(b)(1), and that all child pornography and related sexual

exploitation offenses mandate incarceration, Section 2G2.1(a) and Section

2G2.2(a).
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ADULT OBSCENITY OFFENSES

Under the present guidelines contained within Section 2G3.1, for

importing, ma1ling,or transporting obscene matter, it is our belief that the

base offense level of six is adequateto encompass those rare cases that do

not involve distribution for pecuniary gain. Subsection (b), which contains

the Specific Offense Characteristics, states, (1) "If the offense involved an

act related to distribution for pecuniary gain, increase by the number of

levels from the table in Section ZF1.l corresponding to the retail value of

the material, but in no event by less than 5 levels." This subsection makes a

realistic beginning at recognition that the pecuniary value involved in the

average obscenity prosecution is not a true reflection of the value and size

and scope of the enterprise in which the typical interstate obscenity

distributor is involved. The enhancement by five levels for any retail

valuation is the dollar equivalent, according to the table and Section 2F1.1,

of pecuniary gain of $50 - $100,000. Of necessity, however, many cases against

enterprises or persons subjected to prosecution will involve transactions

where only a few hundred or a few thousand dollars worth of material will be

purchased or seized by federal law enforcement officers, but in truth and fact

the size of the criminal enterprise will be nation -wide and multi -million

dollars in scope. Section 2G3.1(c) recognizes that if a criminal enterprise

exists, enhancement may be appropriate, but in many instances the large

criminal enterprises itself will not be subject to racketeering or obscenity

prosecution for a variety of legal, jurisdictional, or investigative reasons.

It would be wrong for individuals involved in extremely large enterprises to

escape serious punishment if they do not have other adjustment factors when a

-4-
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base level of 6 is enhanced by only 5,for the pecuniary gain, leav1nga total

offense level of 11, and merely subject to incarceration for 8 to 14 months.

In addition, many of the offenses able to be prosecuted will involve the

mainstay of the industry, which is hetero- or homo-sexual hard- core pornography

involving adults engaged in explicit sexual acts where penetration is clearly

visible. This type of hard- core material is the lifeblood of the syndicate,

even though some materials also depict incest or child - sex themes or show

sado- masochism or violence. The production of these hard- core films, videos,

and magazines involve the pandering of prostitution and deterring this illegal

production and its product is the largest single factor in law enforcement's

effect on the industry as a whole.

SUGGESTIONS FOR OBSCENITY OFFENSES

0

Section 2G3.1(b) should be amended to provide the following additional

enhancements:

(3) If the offender was involved in distribution of the material befween
or among at least three states or a foreign country, increase by 5 levels.

(4) If the offense involved imaterial that Was produced by means of
prostitut1on or the commercial use of performers to engage in actual sexual
penetration, increase by 4 levels.

Existing Subsection ZG3.l(b)(2) should be amended to read:

(2) If the offense involved material that portrays sadomasochistic
conduct or other depictions of violence, or represents the sexual conductas
being with a minor or incestuous, increase'by 4 levels.

l
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In recent federal prosecutions, a few specific case examples illustrate

some of the problems with the sentencing. In one of the prosecutions in the

Western District of Kentucky, prosecuted by Alan Sears in the mid 1980's, the

general manager of the largest distributor of hard- core video tapes in the

world was subject to federal obscenity charges. The individual in question

received a reported income of excess of $50,000 per year, and was furnished

with autos and.corporate credit cards that allowed him to live a very

"comfortable" style of living while engaged in employment for the corporate

offender. Under the present sentencing guidelines he would have been subject

to only an enhancement of 3 levels in addition to the pecuniary 11, in that he

was a manager and supervisor but not an organizer or leader as set forth in

Section 381.1, and therefore subject to incarceration for a period of 15 to 21

monthsthougb the individual's involvement was at a multi - million dollar

annual level. The other indictment in the Western District of Kentucky was of

an individual who was an interstate sales agent and driver for the world's

largest hard- core pornography distributor. That individual would not qualify

for any of the enhancers contained in Section 3Bl.l, or elsewhere in the

sentencing guidelines, and though living at a very affluent level while

distributing several hundred thousand dollars worth of obscene materials on an

annual basis, the individual would only have an offense level of eleven and

would be subject.to incarceration for 8 to 14 months, which is not a serious

deterrent. These two examples illustrate the types of individuals involved in

these major criminal enterprises at lower management and soldier levels who,

due to lack of significant priorenforcement of obscenity laws, have never

accumulated a criminal record but have profiled substantially from illegal
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activities for a number of years and are only subject to ineffective

sentences. Pornography, like drugs, is a career where the riches buy out the

risks.

The Final Report of the Attorney General's Commission on Pornography

contains a recommendation that any obscenity offense should.rece1ve at least

one year in jail. As discussed above, the federal government will only

prosecute (and rightly so) large - scaleuinterstate distributors who should be

subject to other enhancements based on size, control, breadth, and type of

material. These targets should be receiving two to three years on first

offense in order to make it worthwhile for the federal agencies and

prosecutors to expend the considerable time and resources to convict these

wealthy, well insulated, but substantially responsible operators. Taking some

of the profits and assets in fines or forfeitures is important, but the fear

of jail is the only real deterrent to the persons who have built and

maintained this controlled industry for the past two decades. They don't mind

giving up their money, after all - it's not even theirs, but they don't like

the thought of giving up their time to pay for their blatant and calculated

crimes. The A.G.'S Commission Report also lists several actual sentences

given for obscenity convictions in the past and these charts illustrate the

low level of incarceration and fines. A copy of these charts is attached

hereto as Appendix A. The lack of deterrence in these punishments is proven

by the size and openness of the industry, and type of material the syndicate

is providing today. The only seriously effective sentence in any major

obscenity case was the 25 year and $30,000 sentence against a major

distributor of bestiality films, which was upheld in U.S. Guglielmi, 819 F.Zd

451 (4th Cit. 1987).

- 7-



More typical were the disgracefully inadequate punishments for the major

syndicate and LCN figures convicted in the FBI'S MIPORN stingin U.S. District

Court in Miami. The MIPORN cases were outlined by Strike Force prosecutor

Marcella Cohen before the A.C.'S Commission on January 22, 1986. Her

testimony, and the sentencing transcript from one of the trials, is attached

hereto as Appendix B.

CHILD PORNOGRAPHY

Y

Two important defects in present guidelines hamper more effective use of

child porn laws. Although the porn syndicate, and more often certain smaller

segments or individuals in the industry, will sell or provide commercial child

pornography in films and magazines, the largest number of offenses are one

piece mailings or trades among individual pedophiles. When the*traff1c is

commercial, investigators can seldom obtain more than one or a few copies

without raising suspicions. Therefore, the.dollar value in most child porn

trials is small, but the value in harm to the children is always immense. It

is also difficult, especially in the commercial cases, to identify the actual

children.or their ages. The guidelines should guide the courts in better

identifying the exploitation of youngervictims and provide that larger scale,

organized, or commercial suppliers be more seriously punished. We therefore

suggest the following amendment to Section 2G2.2(b)(1);

(1) If the material involvedra pre- pubescent child or a minor under the
age of twelve years, increase by 2 £,levels.

We further recommend the addition of new enhancements to 2G2.2(b) to read
as follows:

(3) If the offender was involved in distribution of the material between
or among at least three states or a foreign country, increase by 5 levels.

(4) If the material depicts actual sexual conduct or sexual penetration
of minors by other minors or adults, or depicts sexual contact or conduct
between the defendant and a minor, increase by 5 levels.

-8-



0 CONCLUSION

This Sentencing Commission should insure that the irregular and

ineffective sentencing experiences of the past are not repeated. We urge the

Commission to adopt our suggestions and make violating the federal obscenity

statutes a serious matter rather than a profitable profession. The parents

and children of America, and the law enforcement officers and decent citizens

who care, will be forever in your debt.

Respectfully submitted,

~~ .~WL X

?

Bruce A. Taylor

-9-
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The Federal Public and Community Defenders are grateful for

the opportunity to comment on the January and proposed February

*amendments to the sentencing guidelines. Rather than attempt a

comprehensivetreatment of all the amendments, we have decided to

limit our presentation to three section of the January

amendments: section'1B1.3 (Relevant Conduct) section 181.4 £

(Information to be Used in Imposing Sentence); and section 3E1.1

(Acceptance of Responsibility). These three amendments while

addressing different specific concerns are interrelated and

significantly broaden the scope of behavior for which the

defendant is to be held responsible. We would also like to

comment on section 481.3 (Criminal Livelihood) both as to its

scope and with regard to practice problems encountered with it.

Finally, we wish to comment on three of the February proposed

amendments.

Section 181.3. Relevant Conduct Factors that
Determine the Guideline Ran e

The January amendment of section 181.3 is of great concern to

us because it explicitly authorizes the use of unadjudicated, and

even uncharged, conduct to aggravate a sentence. We have both

policy and practical concerns with this approach.

A. The Relevant Conduct Guideline Changes a "Charge

Offense" System into a "Real Offense" System Contrary to the

Commission's Stated Policy

The Commission stated in the introduction to the present

guidelines that it had consideredefforts to devise a "pure real

offense system" and a "modified real offense" system. It

rejected those systems on grounds that they were neither fair nor
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workable. It characterized the present guidelines as a "charge

offense" system with a number of "real elements." Chapter 1A4(a)

(pp. 1.5 - 1.6) .We are concerned that the amended definition of

relevant conduct will, in most cases, permit the "real elements"

to swallow the "charged offense" and become the determinative

factor in the sentence.

For example, while section 181.2(a) requires on its face

that the offense guideline section be drawn from the offense of

conviction, in most drug cases the base offense level is set by

the Drug Quantity Table (section 2D1.1(a)(3). Under the amended

definition of relevant conduct,<the type and quantity of drug is

set not by the amount specified in the count of conviction but by

all drugs that can be considered to be part of "the same course

O conduct or common scheme or plan as the offense of

conviction." Section 181.3(a)(2). This is made explici by Note

11, the January amendment to the Commentary on section 2D1.1.

Thus, in drug cases the Commission has adopted real offense not -

charge offense sentencing.

By including all offenses that under section 3D1.2(d) would

require grouping of multiple counts, the new definition of

relevant conduct makes real offense sentencing4the rule for the

most common types of federal offenses, i.e., drug, tax,

counterfeit, check r d and embezzlement cases. It is true

that each type of offense (with the exception of drugs) has its

own offense levelgoverned by the offense of conviction. But

- that level is usually not the predominant factor in determining



the total offense level. The specific offense characteristic

based on the quantity of the entire scheme or course of action is

usually equal to or greater than the base offense level. For

example, in an embezzlement case, the base offense level is 4 but

the amount taken can add up to 13 additional levels; in a fraud

case, the base offense level is 6 but the estimated or intended

loss can add 11 additional levels. The only common type of

federal offense where the offense of conviction determines the

sentence is bank robbery. Thus, contrary to the express

philosophy of the Commission, it is a real offense not a charge

offense system that dominates guideline sentencing.

B. Reliance on Unadjudicated Conduct at Sentencing
Encourages the Prosecution to Avoid the Jury System Where Proof
Is Weak.

We have strong objections to the widespread reliance on

unadjudicated conduct that the amended section 181.3 would

permit. First, it is our belief that, if Congress, when enacting

criminal statutes, thought that the "other crime" fact was of

such significance that it merited serious possible punishment,

the other crime fact should generally be established the way

Congress anticipated - through adjudication by trial or guilty

plea. Any other system allows a defendant to be sentenced for

more serious conduct even though the prosecution's case might not

be strong enough to prove the conduct to a jury. In other words,

it encourages the prosecutor to "end run" the jury system by

charging and obtaining a conviction on a lesser crime on which

his evidence is strong and then seeking a sentence based on more

serious criminal conduct on which his proof is weak.



O
C. Procedural Safeguards are Inadequate to Guarantee

Accurate and Fair Resolution of Disputes Regarding Unadjudicated
Conduct

It is true that the Commission has recognized that there

will be a need for judicial procedures to resolve disputes over

unadjudicated behavior. The Commentary to Guideline section

6A1.3 states:

In current practice, factors relevant to sentencing
are often determined in an informal fashion. The
informality is to some extent explained by the fact
that particular offense and offender characteristics
rarely have a highly specific or required sentencing
consequence. This situation will no longer exist under
sentencing guidelines. The court's resolution of
disputed sentencing factors will usually have a
measurable effect on the applicable punishment. More
formality is therefore unavoidable if the sentencing
process is to be accurate and fair. Although lengthy
sentencing hearings should seldom be necessary,
disputes about sentencing factors must be resolved with
care. When a reasonable dispute exists about any
factor important to the sentencing determination, the
court must ensure that the parties have an adequate
opportunity to present relevant information. Written
statements of counsel or affidavits of witnesses may be
adequate under many circumstances. An evidentiary
hearing may sometimes be the only reliable way to
resolve disputed issues. See United States v. Fatico,
603 F.Zd 1053, 1057 n.9 (Znd Cir. 1979). The
sentencing court must determine the appropriate
procedure in light of the nature of the dispute, its
relevance to the sentencing determination, and
.applicable case law. (Emphasis added)

We applaud the Commission's reference to Fatico in the

Commentary to guideline section 6A1.3. Nevertheless, we believe

that section 6A1.3 itself, which concerns "Resolution of Disputed

Factors", is inadequate. Guideline section 6A1.3 reads as

follows:

(a) When any factor important to the sentencing
determination is reasonably in dispute, the parties
shall be given an adequate opportunity to present
information to the court regarding that factor. In
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resolving any reasonable dispute concerning a factor
important to the sentencing determination, the court
may consider relevant information without regard to its
admissibility under the rules of evidence applicable at
trial, provided that the information has sufficient
indicia of reliability to support its probable
accuracy.

(b) The court shall resolve disputed sentencing
factors in accordance with Rule 32(a)(1), Fed. R. Crim.
P. (effective Nov. 1, 1987), notify the parties of its
tentative findings and provide a reasonable opportunity
for the submission of oral or written objections before
imposition of sentence.

The difficulty with this provision is that neither it nor

the provisions of Rule 32, Federal Rules of Criminal Procedure to

which it refers, explicitly contain the £atico requirements.

Indeed, amended Rule 32, effective November 1, 1987, merely gives

the defendant "an opportunity to comment" upon the probation

officer's determination of the applicable sentencing guideline or

other aspects of the presentence report. Furthermore, while Rule

32(c)(3)(A) allows a defendant "to introduce testimony or other

information relating to any alleged factual inaccuracy" contained

in the presentence report, this opportunity is wholly within the

discretion of the district court.

We strongly believe that Rule 32 should be amended to make

explicit what the Commentary to section 6A1.3 implies: namely,

that if there is a dispute about a fact relevant to the sentence

which, depending on whether or not the fact was true, would

result in one guideline and score rather than another, the fact

is to be determined (1) after a hearing, (2) with the parties

having the right to present evidence, (3) with the opposing party

having the right to cross - examine witnesses, (4) with a

0



requirement that any hearsay evidence presented be corroborated

and justified upon a showing of need, and (5) with a requirement

thatthe proponent of a disputed fact be required to establish it

by clear and convincing evidence.1 This standard of proof is

particularly important when unadjudicated, uncharged prior

misconduct or sentencing factors as subjective as criminal

purpose are used to aggravate sentences under the guidelines.

We realize that the burden of establishing a detailed

procedural framework for resolving factual disputes at sentencing

is not the Commission's alone to bear. But by opening wide the

floodgates of unadjudicated conduct without waiting for the

erection of procedural devices to channel it, the Commission

risks flooding our courts with unresolved factual disputes.

D. Reliance on Unadjudicated Conduct Introduces
Uncertainty Into Plea Agreements and Will Require More Trials and
Sentence Hearings.

In addition to the foregoing policy reasons, we feel there

are several practical reasons which make the expansion of

relevant conduct unfair and unworkable. The first of these

reasons is the element of uncertainty that is introduced in to

the plea agreement and sentencing processes. A defendant,

entering a plea of guilty to an offense where the discovery

indicates that his conduct involved a single instance with a

relatively low offense level, may first learn from the pre-

sentence report that the charged offense is onlythe last in a

series for which he will be held accountable at sentence. This

1The Federal Defenders have submitted to Congress a proposed
amended version of Rule 32, Federal Rules of Criminal Procedure,
with accompanying commentary.



€3

0

could result from conscious "sandbagging" where a prosecutor

withholds such information from the defense in order to induce

the plea. Or it might be the result of information discovered

after the plea by the government or the probation officer acting

independently. A stipulation by the parties to sentencing facts

as part of the plea agreement does not protect the defendant from

such an unpleasant surprise because the stipulationbinds neither

the pre - sentence officer nor the sentencing court. Section

681 . 4 .

The potential for surprise at sentencing can be illustrated

by several scenarios drawn from frequently charged federal

offenses. A defendant pleads guilty to distributing in a single

transaction 99 grams of cocaine which would place his base

offense level at 16. During the pre - sentence investigation, the

prosecution reveals that its informants allege that the defendant

has been distributing the same quantity on a weekly basis for the

previous year. This amount would bring the defendant to at least

a level 34. The defendant would be facing a sentence seven times

greater than he expected. Thus, a relatively minor drug

conviction could be punished as a major one.

Another defendant pleads guilty to bank embezzlement. It

is stipulated by the parties that the loss of $1,500 resulted

from a one- time taking and that the total offense level is 6 [ 4

(base offense level) + 2 (specific offense characteristic) ] . The

pre - sentence officer receives information from the victim bank

that the defendant is suspected of a series of embezzlments

~



totaling $25,000 over the period of a year. This would establish

a total offense level of 12 [4 (base offense level)i+ 6 (specific

offense characteristic) + 2 (more than minimal planning) ] .' Since

the government bound itself by stipulation to a lower offense

level, it appears it could not present witnesses in support of

the probation officer's conclusions nor defend the court's

decision on appeal if the court adopted the higher offense level.

Perhaps this might have an impact on the trial court's

willingness to follow the pre - sentence officer's conclusions.

Nonetheless, it presents the prospect of a defendant pleading

under one set of expectations and being sentenced under a

dramatically different one.

The uncertainty as to what conduct the defendant will

actually be held responsible is heightened by a number of

additional factors: the limited right defendants have to

discovery; the reluctance of victims to speak to defense

investigators; the enlarged role of independent investigator

given the pre - sentence officer under the guidelines; the lack of

precision in terms and standards used in the specific offense

characteristics (see, e.g., Application Note 8, Commentary to

section 2F1.1, "amount of loss need not be precise"; Application

Note 2, Commentary to section 2D1.4, where no drugs seized or

seizure amount "does not reflect the scale of the"offense," court

can approximate from other sources). What is clear is that as

long as the relevant conduct cannot be identified and "nailed

down" at the time of plea, there will be great reluctance of

defendants to plead guilty.
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A corollary consequence of this uncertainty is the well -

founded reluctance of a defendant to speak candidly with a pre -

sentence officer until he knows what therelevant conduct is. A

prudent defendant would give his version of the offense only

after the pre- sentence officer has completed his investigation.

Otherwise, he might'be accused of obstruction (section 3C1.1),

paint himself into a more serious role in the offense than

otherwise known (section 381.1) or disclose facts that might be

deemed a basis for a finding of criminal livelihood (section

481.3). Where the defendant is out - of - custody, this may lengthen

the pre- sentence investigation but should not present a serious

problem. But for detained defendants in districts where

prisoners are held a great distance from the courthouse, it is a

serious problem because the only chance the defendant has to talk

to the pre - sentence officer is at the outset of the

investigation. Over half the detainees in the Northern District

of California are held 450 miles away in Los Angeles. One week

after their trial or plea in San Francisco, they are returned to

a federal correctional institution in Los Angeles. They are not

brought back to San Francisco until after the pre- sentence report

has been prepared. These defendants have to choose either to

remain silent about their version of the offense and risk losing

the acceptance of responsibility and role in the offense

adjustments or speak and risk being seen as less than forthcoming

about the true extent of the offense behavior which is later

discovered.
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Another consequence of the enlarged scope of offense

behavior under section 181.3(a)(2) will be an increased number of

trials because there is little or no inducement to enter a plea

of guilty. Unless a defendant's guideline would require service

of a sentence longer than the maximum sentence for the count(s)

of conviction the defendant is offered in a plea agreement, there

seems little advantage in entering such a plea. If the defendant

will be held to the same level of offense behavior whether

convicted of one or twenty counts, it is to his advantage to try

the case if only to guarantee that he will get a hearing on the

otherwise unadjudicated conduct that will be held against him.

Section 181.4 Information to be Used in Imposing
Sentence (Selecting a Point Within the Guideline Range
or Departing from the Guidelines)

The Federal Defenders feel that the amendment to section

181.4 when read in conjunction with section 3553(c)(1) as amended

by the Sentencing Act of 1987, Pub. L. 100 -182 section 17

(December 7, 1987) violates the equal protection clause because

it deniesdue process and the Sixth Amendment right to counsel to

a large class of defendants sentenced under the statute.

The imposition of a term of imprisonment requires a court

to compute the points pursuant to the relevant guidelines and

policy statements, compare the offense level points and the

criminal history category with the grid on the sentencing table

to locate the appropriate guideline, and then select the point

within the sentencing range that will be the time a defendant

will servein custody. At present, every case requires that a



court make the selection because every sentence on the grid

includes a range: each has a minimum and maximum number of

months for custody and the spread between the minimum and maximum

is from one month (0 months to one month) up to eighty one months

(324 months to 405 months), unless the maximum is life

imprisonment.

Section 3553(c)(1), as amended, requires that a judge state

the reason for the selection of the point in the sentencing range

unless the range is 24 months or less, in which case no reason

need be given. The sentencing table includes 43 offense severity

levels and six criminal history categories. Altogether, there

are 258 possible positions into whicha defendant can come on the

grid, although some positions include the same range. Of the 258

positions, 160 or almost two thirds, havesentence ranges at 24

months or below. Because most defendants in federal cases fall

within these 160 categories, it can be assumed that a

substantially high number of defendants will now have a sentence

imposed for which no reason for selecting the point within the

range need be given.

The statute which authorizes imposition of a sentence

without a statement of reasons has substantial effect on a

defendant's ability to challenge, either before the district

court or on,appeal, a sentence that denies liberty for up to 24

months more than minimum under the appropriate guideline. Under

amended guideline section 181.4, "the Court may consider, without

limitation, any information concerning the background, character
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and conduct of the defendant, unless otherwise prohibited by

law." The broad power given is limited by a basic requirement

that the information considered not be prohibited by law, which

pre - existed the guidelines. Pursuant to 18 U.S.C. section

3742(a), the defendant can challenge on appeal not only the

guideline selection (18 U.S.C. section 3742(a)(2)), but the

legality of the sentence imposed. 18 U.S.C. section 3742(a)(1).

The requirement that a sentence be imposed in conformity with the

law is a safeguard for all defendants, whatever the length of

their term of imprisonment. To protect this right a defendant

must be given notice of the reason for sentence, In re Oliver,

333 U.S.C. 257, 273, 275 (1948), enabling him to respond by

presenting to the,trial judge claims that the period of

confinement is not based on accurate and complete information or

is based on irrational and unreasonable inferences. Due process,

requires no less. United States v. Tucker, 404 U.S. 443 (1972).

The universal right to the process that is due under the Fifth

Amendment is itself protected by the Sixth Amendment right to

counsel both at sentencing, Strickland v. Washington, 466 U.S.

668, 686-87, (1984), and on appeal. Griffin v. Illinois, 372

U.S. 353 (1963).

The distinction in the statute denies to the class of

defendants whose sentences can be enhanced by one to twenty - four

months the due process protections given to other defendants.

Possible legal challenges to the selection of the point in the

guidelines may be based on the guidelines themselves or the
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commentary. Presumptions or instructions included in the

commentary may be facially or factually unsupportable and

therefore unlawful as a basis for sentence. For example, the

presumption that a defendant played a major role in a drug

transaction because of the possession of drugs of a high purity

(Commentary to section 2D1.1, Application Note 9) or using a

"reasonable estimate of the range of the loss caused" by a fraud

(Commentaryto section 2F1.1, Application Note 8) may in a

particular case be contrary to the facts. If, however, the

defendant and counsel are unaware that the inference or estimate

is being made, no response can be mounted.

The Commentary accompanying amended section 181.4 provides

an excellent example of how the "silent" imposition of sentence

under section 3553(c)(1) can deprive a defendant of his right to

challenge a sentence illegally imposed. The Commentary suggests

that "if the defendant committed two robberies but as part of a

plea negotiation entered a guilty plea to only one, the robbery

that was not taken into account by the guidelines would provide a

reason for sentencing at the top of the guideline range." The

Commentary does not tell us how the court arrives at the

conclusion that the defendant "committed" the second robbery. If

it did so based on speculation and uncorroborated hearsay, the

defendant's sentence would be illegal. But the defendant would

have no remedy on appeal because the court did not state its.

reasons for placing the defendant at the top of the guideline.

T
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At the sentencing proceeding, counsel may make challenges

to factual allegations and inferences which might provide the

basis for the selection of the point in the range if theseitems

appear in the pre - sentence report or the prosecutor's memorandum.

However, this is inadequate notice at the district court level

and prevents review of the issues allowed by section 3742.

Because the judge may consider any information in making the

sentencing decision, the judge may be influenced by material from

undisclosed or informal sources. Further, traditional practice

has been for the judge and the probation officer to have ex parte

conferences prior to sentencing. These conferences are for the

purpose of discussing the case. They may yield information

undisclosed in the report, but more frequently will produce

subtle inferences from the information. If the judge gives no

reason for the sentence, the inferences will remain unchallenged.

A judicial statement of reasons is also needed because the

sentence recommendation and reasons for it contained in the

presentence report is not ordinarily disclosed to the defense.

Fed.R.Crim.P. 32(c)(3)(A). Donald L. Chamlee, director of the

Division of Probation of the Administrative Office of the United

States Courts stated at the annual meeting of Federal Defenders

on January 12, 1988, that the probation officer will not disclose

the precise sentence recommendation or its reasons. Both the

policy of ex - arte communications and the denial of disclosure of

the presentence report are, under guideline sentencing, a denial
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of due process for all defendants. However, defendants in the

category of sentence ranges between one and 24 months are denied

all notice because the judge need not make any statement of

reasons.

Section3E1.1 Acce tance of Res onsibilit

By changing three words "offense of conviction" to two

"criminal conduct," the January amendment of this adjustment has

drastically curtailed one of the few mitigating sections of the

guidelines. "Criminal conduct" is undefined in section 3E1.1.

One might argue by reference to section 181.3 which defines

relevant conduct that it includes common scheme/plan behavior if

the offense of conviction is one requiring grouping under section

3D1.2(d). Thus, to qualify for this adjustment, a defendant who

is charged with and has pled to a one ounce sale of cocaine would

have to admit to numerous other uncharged sales of cocaine that

were partgof the same pattern of drug trafficking. In doing so,

the defendant might gain a reduction of two levels by his candor,

but earn an increase of many more levels by establishing that the

quantity of drugs was of a far greater level than the offense of

conviction. More importantly, the defendant exposes himself by

hisadmissions to further federal and state prosecutions.

The Federal Defenders suggest that the October version of

this adjustment be restored to avoid the conflict with the

privilege against self - incrimination.

481.3 Criminal Livelihood
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While this guideline is not part of the January or proposed

February amendments, it is having an impact on indigent

defendants and on the criminal justice process such that the

Defenders wish to bring it to the Commission's attention. The

guideline adjusts the offense level upward to at least level 13

and makes probation unavailable where the offense is "part of a

pattern of criminal conduct from which (the defendant) derived a

substantial portion of his income." Neither the guideline nor

the Commentary defines the type of offense to which the guideline

is applicable or the term "substantial portion of income." As a

consequence, the guideline threatens to unfairly burden indigent

defendants simply because they are poor.

A. Type of Offense to Which Adjustment Is Applicable.

The Commentary to section 481.3 states that this guideline

is "not intended to apply to minor or petty offenses."

Therefore, infractions and Class B and C misdemeanors are

excluded. gee, Criminal Fine Improvements Act of 1987, Pub.L.

100 - 185 section 4 (December 11, 1987). The term "minor" appears

not to be defined in the Guidelines or the enabling legislation.

Whether the term "minor" refers to a misdemeanor other than a

petty offense, i.e., a Class A misdemeanor, or only to a felony

is unclear because neither the guidelines or the enabling

legislation defines it.

There isvconsiderable support in the legislative history

that this adjustment was intended to apply only to felonies. As

noted in the Commentary to section 481.3, the guideline

implements 28 U.S.C. section 994(i)(2), which requires the



Sentencing Commission to specify a "substantial term of

imprisonment".for defendants who "committed the offense as part

of a pattern of criminal conduct from which he derived a

substantial portion of his income." The legislative history,

S. Rep. No. 225, 98th Cong.lst Sess., reprinted in 1984, U.S.

Code Cong. & Admin. News, 3182, 3359, shows that the statute

implemented by the guideline is derived from former 18 U.S.C.

section 3575(e)(2). That statute allowed enhanced sentencing for

"dangerous special offenders" who are being sentenced for a

felony committed "as part of a pattern of conduct which was

criminal under applicable laws of any jurisdiction, which

constituted a substantial source of his income " See also

United States v. Burt, 802 F.Zd 330, 332 (gth Cit. 1986)

(dangerous special offender category under 18 U.S.C. section

3575(e)(2) intended to apply to "professional offenders"). Thus,

a misdemeanor is not the type of crime intended by the Congress,

or, we hope, by the Sentencing Commission to justify enhanced

treatment under the Criminal Livelihood adjustment.

There is strong policy argument to support this position as

well. We represent numerous defendants in misdemeanor cases

where the amount of money involved is not great but, as compared

with the meager income of the defendant, is a substantial part of

his livelihood. Typical are the bank tellers indistricts

around the country who are prosecuted under what is known as the

- "fast track system." To be placed on this track, the amount

taken must be less than $10,000 and the defendant have no prior
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record. Thegovernment prosecutes these cases as misdemeanors

and seeks only probation conditioned on restitution and a fine or

community service. But if misdemeanors are subject to the'

Criminal Livelihood Adjustment, many of these tellers will be

going to jail for the maximum term of one year because the

embezzlement is usually accomplished through a planned pattern of

small thefts over period of time and the total amount the teller

takes is often equal to her salary for that period.

B. Substantial Portion of Income

Sentencing Guideline section 481.3 does not define "a

substantial portion of his income." A definition is provided by

the precursor statute, dealing with "dangerous special

offenders," repealed 18 U.S.C. section 3575:

[A] substantial source of income means a source of
income which for any period of one year or more exceeds
the minimum wage, determined on the basis of a forty -
hour week and a fifty - week year, and which for
the same period exceeds fifty percent of the
defendant's declared adjusted gross income
(emphasis added).

We do not necessarily support this particular definition

but without some definition, defendantsfrom a poverty or border -

line economical background will find the probation alternative

foreclosed. For example, assume a mother receiving $400 a month

from Aid to Dependent Children fraudulently endorsed five $500

checks over a five month period. Her offense level including an

increase for more than minimal planning would be 10. Because the

checks represented more than half her income for the relevant
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period, her offense level could be raised under the Criminal

Livelihood Adjustment to 13. Such a result punishes poverty not

criminality. It surely is not the result the Commission intended

by adoption of this guideline.

The Criminal Livelihood guideline is already seriously

impacting the indigent defendant's interaction with the criminal

justice system. Because the information contained in financial

affidavits used to establish qualification for appointed counsel

can be used to establish this adjustment, magistrates in our

district, in guidelines cases, are receiving the affidavits ex

parte and sealing them until the end of the case. Clients

generally are well advised not to discuss their income or

employment history with the probation or pre - trial services

officersz for the same reason. This occasions difficult dilemmas

particularly on the issue of bail because employment history and

financial resources are important factors in deciding whether the

defendant should be released. See 18 U.S.C. section

3141(g)(3)(A). Financial information and employment history are

also useful to the pre - sentence officer and the court in

corroborating the defendant's minor or minimal role in the

offense (section 381.2), establishing a basis for waiver of

imposition of a fine (section 5E4.2), and qualifying the

defendant for an alternative to imprisonment (section 5C2.1) as

well as designing appropriate conditions of supervised release or

Zinformation given to a pre- trial services officer in the course of
a "bail study" which is otherwise,confidential is accessible to the
probation officer for purpose of preparing the pre- sentence report.
18 U.S.C. section 3153(c)(2)(C)
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probation. But by disclosing such information, the defendant

risks enhancement of the offense to a level 13. Thus, this

guideline sets up an unfair dilemma forpoor defendants and

inhibits the flow of information in the:justice process.

The Federal Defenders do not believe that the Commission

intended this guideline to punish defendants merely because they

are poor. That, however, is the effect of the Criminal

Livelihood guideline as presently enacted. We urge the

Commission either to eliminate it or clarify its terms so it will

be applied even- handedly.

PROPOSED GUIDELINE AMENDMENTS - FEBRUARY 1988

A. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A2.4)

Application Note 3 says the base level "does not assume any

significant disruption of governmental functions," and suggests

the possibility of an upward departure under section 5K2.7. We

would hope the qualifier "significant" is adequate to deter

probation officers from advocating this departure in every case.

B. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A5.3)

This guideline would extend guideline coverage to

violations of 49 U.S.C. section 1472(k)(1), acts committed in the

special aircraft jurisdiction which, if committed withinthe

special maritime and territorial jurisdiction, would be offenses

under specified sections of Title 18. The guideline merely says

the base level is the offense level applicable to the underlying

offense.
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Application Note 2 would say that if the conduct

"endangered the safety of the aircraft or the passengers, an

upward departure would be warranted." This note may be

misinterpreted to suggest a departure in every case. Under

existing guideline section 2A5.2, Interference, higher base

levels apply if the"defendant"intentionally" (level 30) or

"recklessly" (level 18) endangered safety. The Application Note

should include some qualifier such as "intentionally or

recklessly", or "directly".

This Part B, unlike Part A, does not include proposed

conforming amendments. If the guideline is promulgated, it

should include:

PROPOSED CONFORMING AMENDMENT

"In Appendix A (Statutory Index), insert the following
in the appropriate place:

"49 U.S.C. section 1472(k)(1) Section ZA5.3"

C. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A6.2)

This proposal would extend guideline coverage to offenses

under 18 U.S.C. section 35(b), Imparting or Conveying False

Information Regarding Attempt to Wreck or Destroy Aircraft or

Aircraft Facility, Motor Vehicle or Motor Vehicle Facility, or

Vessel.

At a base offense level of 12, almost all cases would be

nonprobatable, absent a departure. The Background note says the

typical case involves a false report of a bomb aboard an

aircraft, and the "NOTE" requests comments on whether specific

O



offense characteristics adjusting for lack of premeditation, the

apparent credibility of*thethreat, or degree of disruption

shouldbe included.

The statute facially covers the dg migimis violation of a

wisecrack made by a traveler directly to security screening or

airline personnel, where there is no apparent premeditation, the

lack of credibility of the threat may be quickly determined, and

the degree of disruption is minimal. Since the offense is

strictlya felony, it would be hoped that prosecution in such

cases would be rare, affording a suspect the benefit of the doubt

as to whether the conduct was willful and malicious. The

guideline, however, should include those specific offense

characteristics, by adding:

"(b) Specific Offense Characteristic
"(1) If the conduct evidenced little or

no deliberation, or the threat carried
little or no apparent credibility, and
the degree of disruption was minor,
decrease by 4 levels."

As with theprevious proposal, if the guideline is

promulgated, there should be no addition to the Statutory Index:

"PROPOSED CONFORMING AMENDMENTS

"In Appendix A (Statutory Index), insert the following in

the proper place:

"18 U.S.C. section 35(b) section 2A6.2
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workable. It characterized the >present guidelines as a "charge

offense" system with a number of "real elements." Chapter 1A4(a)

(pp. 1.5 - 1.6) We are concerned that the amended definition of

relevant conduct will, in most cases, permit the "real elements"

to swallow the "charged offense" and become the determinative

factor in the sentence.

For example, while section 181.2(a) requires on its face

that the offense guideline section be drawn from the offense of

conviction, in most drug cases the base offense level is set by

the Drug Quantity Table (section 2D1.1(a)(3). Under the amended

definition of relevant conduct, the type and quantity of drug is

set not by the amount specified in the count of conviction but by

all drugs that can be considered to be part of"the same course

of conduct or common scheme or plan as the offense of

conviction." Section 181.3(a)(2). This is made explicit by Note

11, the January amendment to the Commentary on section 2D1.1.

Thus, in drug cases the Commission has adopted real offense not

charge offense sentencing.

By including all offenses that under section 3D1.2(d) would

require grouping of multiple counts, the new definition of

relevant conductmakes real offense sentencing the rule for the

most common types of federal offenses, i.e., drug, tax,

counterfeit, check, fraud and embezzlement cases. It is true

that each type of offense (with the exception of drugs) hasits

own offense level governed by the offense of conviction. But

that level is usually not the predominant factor in determining
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the total offense level. The specific offense characteristic

based on the quantity of the entire scheme or course of action is

usually equal to or greater than the base offense level. For

example, in an embezzlement case, the base offense level is 4 but

the amount taken can add up to 13 additional levels; in a fraud

case, the base offense level is 6 but the estimated or intended

loss can add 11 additional levels. The only common type of

federal offense where the offense of conviction determines the

sentence is bank robbery. Thus, contrary to the express

philosophy of the Commission, it is a real offense not a charge

offense system that dominates guideline sentencing.

B. Reliance on Unadjudicated Conduct at Sentencing
Encourages the Prosecution to Avoid the Jury System Where Proof
Is Weak.

We have strong objections to the widespread reliance on

unadjudicated conduct that the amended section 181.3 would

permit. First, it is our belief that, if Congress, when enacting

criminal statutes, thought that the "other crime" fact was of

such significance that it merited serious possible punishment,

the othercrime fact should generally be established the way

Congress anticipated - through adjudication by trial or guilty

plea. Any other system allows a defendant to be sentenced for

more serious conduct even though the prosecution's case might not

be strong enough to prove the conduct to a jury. In otherwords,

it encourages the prosecutor to "end run" the jury system by

charging and obtaining a conviction on a lesser crime on which

his evidence is strong and then seeking a sentence based on more

serious criminal conduct on which his proof is weak.



C. Procedural Safeguards are Inadequate to Guarantee
Accurate and Fair Resolution of Disputes Regarding Unadjudicated
Conduct

It is true that the Commission has recognized that there

will be a need for judicial procedures to resolve disputes over

unadjudicated behavior. The Commentary to Guideline section

6A1.3 states:

In current practice, factors relevant to sentencing
are often determined in an informal fashion. The
informality is to some extent explained by the fact
that particular offense and offender characteristics
rarely have a highly specific or required sentencing
consequence. This situation will no longer exist under
sentencing guidelines. The court's resolution of
disputed sentencing factors will usually have a
measurable effect on the applicable punishment. More
formality is therefore unavoidable if the sentencing
process is to be accurate and fair. Although lengthy
sentencing hearings should seldom be necessary,
disputes about sentencing factors must be resolved with
care. When a reasonable dispute exists about any
factor important to the sentencing determination, the
court must ensure that the parties have an adequate
opportunity to present relevant information. Written
statements of counsel or affidavits of witnesses may be
adequate under many circumstances. An evidentiary
hearing may sometimes be the only reliable way to
resolve disputed issues. See United States v. Fatico,
603 F.Zd 1053, 1057 n.9 (Znd Cir. 1979). The
sentencing court must determine the appropriate
procedure in light of the nature of the dispute, its
relevance to the sentencingdetermination, and
applicable case law. (Emphasis added)

We applaud the Commission's reference to Fatico in the

Commentary to guideline section 6A1.3. Nevertheless, we believe

that section 6A1.3 itself, which concerns "Resolution of Disputed

Factors", is inadequate. Guideline section 6A1.3 reads as

follows:

(a) When any factor important to the sentencing
determination is reasonably in dispute, the parties
shall be given an adequate opportunity to present
information to the court regarding that factor. In



resolving any reasonable dispute concerning a factor
important to the sentencing determination, the court<
may considerrelevant information without regard to its
admissibility under the rules of evidence applicable at
trial, provided that the information has sufficient
indicia of reliability to support its probable
accuracy.

(b) The court shall resolve disputed sentencing
factors in accordance with Rule 32(a)(1), Fed. R. Crim.
P. (effective Nov. 1, 198?), notify the parties of its
tentative findings and provide a reasonable opportunity
for the submission of oral or written objections before
imposition of sentence.

The difficulty with this provision is that neither it nor

the provisions of Rule 32, Federal Rules of Criminal Procedure to

which it refers, explicitly contain the Fatico requirements.

Indeed, amended Rule 32, effective.November 1, 1987, merely gives

the defendant "an opportunity to comment" upon the probation

officer's determination of the applicable sentencing guideline or

other aspects of the presentence report. Furthermore, while Rule

32(c)(3)(A) allows a defendant "to introduce testimony or other

information relating to any alleged factual inaccuracy" contained

in the presentence report, this opportunity is wholly within the

discretion of the district court.

We strongly believe that Rule 32 should be amended to make

explicit what the Commentary to section 6A1.3 implies: namely,

that if there is a dispute about a fact relevant to the sentence

which, depending on whether or not the fact was true, would

result in one guideline and score rather than another, the fact

is to be determined (1) after a hearing, (2) with the parties

having the right topresent evidence, (3) with the opposing party

having the right to cross - examine witnesses, (4) with a'
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requirement that any hearsay evidence presented be corroborated

and justified upon a showing of need, and (5) with a requirement

that the proponent of a disputed fact be required to establish it

by clear and convincing evidence.1 This standard of proof is

particularly important when unadjudicated, uncharged prior

misconduct or sentencing factors as subjective as criminal

purpose are used to aggravate sentences under the guidelines.

We realize that the burden of establishing a detailed

procedural framework for resolving factual disputes at sentencing

is not the Commission's alone to bear. But by opening wide the

floodgates of unadjudicated conduct without waiting for the

erection of procedural devices to channel it, the Commission

risks flooding our courts with unresolved factual disputes.

D. Reliance on Unadjudicated Conduct Introduces
Uncertainty Into Plea Agreements and Will Require More Trials and
Sentence Hearings.

In addition to the foregoing policy reasons, we feel there

are several practical reasons which make the expansion of

relevant conduct unfair and unworkable. The first of these

reasons is the element of uncertainty that is introduced in to

the plea agreement and sentencing processes. A defendant,

entering a plea of guilty to an offense where the discovery

indicates that his conduct involved a single instance with a

relatively low offense level, may first learn from the pre -

sentence report that the charged offense is only the last in a

series for which he will be held accountable at sentence. This

1The Federal Defenders have submitted to Congress a proposed
amended version of Rule 32, Federal Rules of"criminal Procedure,
with accompanying commentary.
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could result from conscious "sandbagging" where a prosecutor

withholds such information from the defense in order to induce

the plea. Or it might be the result of information discovered

after the plea by the government or the probation officer acting

independently. A stipulation by the parties to sentencing facts

as part of the plea agreement does not protect the defendant from

such an unpleasant surprise because the stipulation binds neither

the pre- sentence officer nor the sentencing court. Section

681 . 4 .

The potential for surprise at sentencing can be illustrated

by several scenarios drawn from frequently charged federal

offenses. A defendant pleads guilty to distributing in a'single

transaction 99 grams of cocaine which would place his base

offense level at 16. During the pre - sentence investigation, the

prosecution reveals that its informants allege that the defendant

has been distributing the same quantity on a weekly basis for the

previous year. This amount would bring the defendant to at least

a level 34. The defendant would be facing a sentence seven times

greater than he expected. Thus, a relatively minor drug

conviction could be punished as a major one.

Another defendant pleads guilty to bank embezzlement. It

is stipulated by the parties that the loss of $1,500 resulted

from a one- time taking and that the total offense level is 6 [4

(base offense level) + 2 (specific offense characteristic) ] . The

pre - sentence officer receives information from the victim bank

that the defendant is suspected of a series of embezzlments

O
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totaling $25,000 over the period of a year. This would establish

a total offense level of 12 [4 (base offense level) + 6 (specific

offense characteristic) + 2 (more than minimal planning) ] . Since

the government bound itself by stipulation to a lower offense

level, it appears it could not present witnesses in support of

the probation officer's conclusions nor defend the court's

decision on appeal if the court adopted the higher offense level.

Perhaps this might have an impact on the trial court's

willingness to follow the pre- sentence officer's conclusions.

Nonetheless, it presents the prospect of a defendant pleading

under one set of expectations and being sentenced under a

dramatically different one.

The uncertainty as to what conduct the defendant will

actually be held responsible is heightened by a number of

additional factors = the limited right defendants have to

discovery; the reluctance of victims to speak to defense

investigators; the enlarged role of independent investigator

given the pre- sentence officer under the guidelines; the lack of

precision in terms and standards used in the specific offense

characteristics (see, e.g., Application Note 8, Commentary to

section 2F1.1, "amount of loss need not be precise"; Application

Note 2, Commentary to section 2D1.4, where no drugs seized or

seizure amount "does not reflect the scale of the offense," court

can approximate from other sources). What is clear is that as

long as the relevant conduct cannot be identified and "nailed

down" at the time of plea, there will be great reluctance of

defendants to plead guilty.
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A corollary consequence of this uncertainty is the well -

founded reluctance of a defendant to speak candidly with a pre-

sentence officer until he knows what the relevant conduct is. A

prudent defendant would give his version of the offense only

after the pre- sentence officer has completed his investigation.

Otherwise, he might be accused of obstruction (section 3C1.1),

paint himself into a more serious role in the offense than

otherwise known (section 381.1) or disclose facts that might be

deemed a basis for a finding of criminal livelihood (section

481.3). Where the defendant is out - of - custody, this may lengthen

the pre - sentence investigation but should not present a serious

problem. But for detained defendants in districts where

prisoners are held a great distance from the courthouse, it is a

serious problem because the only chance the defendant has to talk

to the pre - sentence officer is at the outset of the

investigation. Over half the detainees in the Northern District

of California are held 450 miles away in Los Angeles. One week

after their trial or plea in San Francisco, they are returned to

a federal correctional institution in Los Angeles. They are not

brought back to San Francisco until after the pre - sentence report

has been prepared. These defendants have to choose either to'

remain silent about their version of the offense and risk losing

the acceptance of responsibility and role in the offense

adjustments or speak andrisk being seen as less than forthcoming

about the true extent of the offense behavior which is later

discovered.

0
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Another consequence of the enlarged scope of offense

behavior under section 181.3(a)(2) will be an increased number of

trials because there is little or no inducement to enter a plea

of guilty. Unless a defendant's guideline would require service

of a sentence<longer than the maximum sentence for the count(s)

of conviction the defendant is offered in a plea agreement, there

seems little advantage in entering such a plea. If the defendant

will be held to the same level of offense behavior whether

convicted of one or twenty counts, it is to his advantage to try

the case if only to guarantee that he will get a hearing on the

otherwise unadjudicated conduct that will be held against him.

Section 181.4 Information to be Used in Imposing
Sentence (Selecting a Point Within the Guideline Range
or De artin from the Guidelines)

The Federal Defenders feel that the amendment to section

181.4 when read in conjunction with section 3553(c)(1) as amended

by the Sentencing Act of 1987, Pub. L. 100 - 182 section 17

(December 7, 1987) violates the equal protection clause because

it denies due process and the Sixth Amendment right to counsel to

a large class of defendants sentenced under the statute.

The imposition of a term of imprisonment requires a court

to compute the points pursuant to the relevant guidelines and

policy statements, compare the offense level points and the

criminal history category with the grid on the sentencing table

to locate the appropriate guideline, and then select the point

within thesentencing range that will be the time a defendant

will serve in custody. At present, every case requires that a

3
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court make the selection because every sentence on the grid

includes a range: each has a minimum and maximum number of

months for custody and the spread between the minimum and maximum

is from one month (0 months to one month) up to eighty one months

(324 months to 405 months), unless the maximum is life

imprisonment.

Section 3553(c)(1), as amended, requires that a judge state

the reason for the selection of the point in the sentencing range

unless the range is 24 months or less, in which case no reason

need be given. The sentencing table includes 43 offense severity

levels and six criminal history categories. Altogether, there

are 258 possible positions into which a defendant can come on the

grid, although some positions include the same range. Of the 258

positions, 160 or almost two thirds, have sentence ranges at 24

months or below. Because most defendants in federal cases fall

within these 160 categories, it can be assumed that a

substantially high number of defendants will now have a sentence

imposed for which no reason for selecting the point within the

range need be given.

The statute which authorizes imposition of a sentence

without a statement of reasons has substantial effect on a

defendant's ability to challenge, either before the district

court or on appeal, a sentence that denies liberty for up to 24

months more than minimum under the appropriate guideline. Under

amended guideline section 181.4, "the Court may consider, without

limitation, any information concerning the background, character

O
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and conduct of the defendant, unless otherwise prohibitedby

law." The broad power given is limited by a basic requirement

that the information considered not be prohibited by law, which

pre - existed the guidelines. Pursuant to 18 U.S.C. section

3742(a), the defendant can challenge on appeal not only the

guideline selection (18 U.S.C. section 3742(a)(2)), but the

legality of the sentence imposed. 18 U.S.C. section 3742(a)(1).

The requirement that a sentence be imposed in conformity with the

law is a safeguard for all defendants, whatever the length of

their term of imprisonment. To protect this right a defendant

must be given notice of the reason for sentence, In re Oliver,

333 U.S.C. 257, 273, 275 (1948), enabling him to respond by

presenting to the trial judge claims that the period of

confinement is not based on accurate and complete information or

is based on irrational and unreasonable inferences. Due process

requires no less. United States v. Tucker, 404 U.S. 443 (1972).

The universal right to the process that is due under the Fifth

Amendment is itself protected by the Sixth Amendment right to

counsel both at sentencing, Strickland v. Washington, 466 U.S.

668, 686 - 87, (1984), and on appeal. Griffinuv, Illinois, 372

U.S. 353 (1963).

VThe distinction in the statute denies to the class of

defendants whose sentences can be enhanced by one to twenty - four

months the due process protections given to other defendants.

Possible legal challenges to the selection of the point in the

guidelines may be based on the guidelines themselves or the

0
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commentary. Presumptions or instructions included in the

commentary may be facially or factually unsupportable and

therefore unlawful as a basis for sentence. For example, the

presumption that a defendant played a major role in a drug

transaction because of the possession of drugs of a high purity

(Commentary to section 2D1.1, Application Note 9) or using a

"reasonable estimate of the range of the loss caused" by a fraud

(Commentary to section 2F1.1, Application Note 8) may in a

particular case be contrary to the facts. If, however, the

defendant and counsel are unaware that the inference or estimate

is being made, no response can be mounted.

Thecommentary accompanying amended section 181.4 provides

an excellent example of how the "silent" imposition of sentence

under section 3553(c)(1) can deprive a defendant of his right to

challenge a sentence illegally imposed. The Commentary suggests

that "if the defendant committed two robberies but as part of a

plea negotiation entered a guilty plea to only one, the robbery

that was not taken into account by the guidelines would provide a

reason for sentencing at the top of the guideline range." The

Commentary does not tell us how the court arrives at the

conclusion that the defendant "committed" the second robbery. If

it did so based on speculation and uncorroborated hearsay, the

defendant's sentence would be illegal. But the defendant would

have no remedy on.appeal because the court did not state its

reasons for placing the defendant at the top of the guideline.

0
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At the sentencing proceeding,counsel may make challenges

to factual allegations and inferences which might provide the

basis for the selection of the point in the range if theseitems

appear in the pre- sentence report or the prosecutor's memorandum.

However, this is inadequate notice at the district court level

and prevents review of the issues allowed by section 3742.

Because the judge may consider anyinformation in making the

sentencing decision, the judge may be influenced by material from

undisclosed or informal sources. Further, traditional practice

has been for the judge and the probation officer to have ex parte

conferences prior to sentencing. These conferences are for the

purpose of discussing the case. They may yield information

undisclosed in the report, but more frequently will produce

subtle inferences from the information. If the judge gives no

reason for the sentence, the inferences will - remain unchallenged.

A judicial statement of reasons is also needed because the

sentence recommendation and reasons for it contained in the

presentence report - is not ordinarily disclosed to the defense.

Fed.R.Crim.P. 32(c)(3)(A). Donald L. Chamlee, director of the

Division of Probation of the Administrative Office of the United

States Courts stated at the annual meeting of Federal Defenders

on January 12, 1988, that the probation officer will not disclose

the*precise sentence recommendation or its reasons. Both the

policy of ex - arte communications and the denial of disclosure of

the presentence'report are, under guideline sentencing, a denial

O



0

0

of due process for all defendants. However, defendants in the

category of sentence ranges between one and 24 months are denied

all notice because the judge need not make any statement of

reasons.

Section 3E1.1 Acceptance of Responsibility

By changing three words "offense of conviction"to two

"criminal conduct," the January amendment of this adjustment has

drastically curtailed one of the few mitigating sections of the

guidelines. "Criminal conduct" is undefined in section 3E1.1.

One might argue by reference to section 181.3 which defines

relevant conduct that it includes common scheme/plan behavior if

the offense of conviction is one requiring grouping under section

3D1.2(d). Thus, to qualify for this adjustment, a defendant who

is charged with and has pled to a one ounce sale of cocaine would

have to admit to numerous other uncharged sales of cocaine that

were part of the same pattern of drug trafficking. In doing so,

the defendant might gain a reduction of two levels by his candor,

but earn an increase of many more levels,by establishing that the

quantity of drugs was of a far greater level than the offense of

conviction. More importantly, the defendant exposes himself by

his admissions to further federal and state prosecutions.

The Federal Defenders suggest that the October version of

this adjustment be restored to avoid the conflict with the

privilege against self - incrimination.

481.3 Criminal Livelihood

0
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While this guideline is not part of the January or proposed

February amendments, it is having an impact on indigent

defendants and on the criminal justice process such that the

Defenders wish to bring it to the Commission's attention. The

guideline adjusts the offense level'upward to at least level 13

and makes probation unavailable where the offense is "part of a

pattern of criminal conduct from which (the defendant) derived a

substantial portion of his income." Neither the guideline nor

the Commentary defines the type of offense to which the guideline

is applicable or the term "substantial portion of income." As a

consequence, the guideline threatens to unfairly burden indigent

defendants simply because they are poor.

A. Type of Offense to Which Adjustment Is Applicable.

The Commentary to section 481.3 states that this guideline

is "not intended to apply to minor or petty offenses."

Therefore, infractions and Class B and C misdemeanors are

excluded. See, Criminal Fine Improvements Act of 1987, Pub.L.

100 - 185 section 4 (December 11, 1987). The term "minor" appears

not to be defined in the Guidelines or the enabling legislation.

Whether the term "minor" refers to a misdemeanor other than a

petty offense, i.e., a Class A misdemeanor, or only to a felony

"is unclear because neither the guidelines or the enabling

legislation defines it.

There is considerable support in the legislative history

that this adjustment was intended to apply only to felonies. As

noted in the Commentary to section 481.3, the guideline

implements 28 U.S.C. section 994(i)(2), which requires the
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Sentencing Commission to specify a "substantial term of

imprisonment" for defendants who "committed the offense as part

of a'pattern of criminal conduct from which he derived a

substantial portion of his income." The legislative history,

S. Rep. No. 225, 98th Cong.lst Sess., reprinted in 1984, U.S.

Code Cong. & Admin. News, 3182, 3359, shows that the statute

implemented by the guideline is derived from former 18 U.S.C.

section 3575(e)(2). That statute allowed enhanced sentencing for

"dangerous special offenders" who are being sentenced for a

felony committed "as part of a pattern of conduct which was

criminal under applicable laws of any jurisdiction, which

constituted a substantial source of his income " See also

United States v. Burt, 802 F.Zd 330, 332 (gth Cir. 1986)

(dangerous special offender category under 18 U.s.c.section

3575(e)(2) intended to apply to "professional offenders"). Thus,

a misdemeanor is not the type of crime intended by the Congress,

or, we hope, by the Sentencing Commission to justify enhanced

treatment under the Criminal Livelihood adjustment.

There is strong policy argument to support this position as

well. We represent numerous defendants in misdemeanor cases

where the amount of money involved is not great but, as compared

with the meager income of the defendant, is a substantial part of

his livelihood. Typical are the bank tellers in districts

around the country who are prosecuted under what is known as the

"fast track system." To be'placed on this track, the amount

taken must be less than $10,000 and the defendant have no prior

0



record. The government prosecutes these cases as misdemeanors

and seeks only probation conditioned on restitution and a fine or

community service. But if misdemeanors are subject to the

Criminal Livelihood Adjustment, many of these tellers will be

going to jail for the maximum term of one year because the

embezzlement.is usually accomplished through a planned pattern of

small thefts over period of time and the total amount the teller

takes is often equal to her salary for that period.

B. Substantial Portion of Income

Sentencing Guideline section 481.3 does not define "a

substantial portion of his income." A definition is provided by

the precursor statute, dealing with "dangerous special

offenders," repealed 18 U.s.c.section 3575:

[A] substantial source of income means a source of
income which for any period of one year or more exceeds
the minimum wage, determined on the basis of a forty -
hour week and a fifty - week year, and which for
the same period exceeds fifty percent of the
defendant's declared adjusted gross income
(emphasis added).

We do not necessarily support this particular definition

but without some definition, defendants from a poverty or border -

line economical background will find the probation alternative

foreclosed. For example, assume a mother receiving $400 a month

from Aid to Dependent Children fraudulently endorsed five $500

checks over a five month period. Her offense level includingan

increase for more than minimal planning would be 10. Because the

checks represented more than half her income for the relevant
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period, her offense level could be raised under the Criminal

Livelihood Adjustment to 13. Such a result punishes poverty not

criminality. It surely is not the result the Commission intended

by adoption of this guideline.

The Criminal Livelihood guidelineis already seriously

impacting the indigent defendant's interaction with the criminal

justice system., Because the information contained in financial

affidavits used to establish qualification for appointed counsel

can be used to establish this adjustment, magistrates in our

district, in guidelines cases, are receiving the affidavits ex

- arte and sealing them until the end of the case. Clients

generally are well advised not to discuss their income or

employment history with the probation or pre - trial services

officersz for the same reason. This occasions difficult dilemmas

particularly on the issue of bail because employment history and

financial resources are important factors in deciding whether the

defendant should be released. See 18 U.S.C. section

3141(g)(3)(A). Financial information and employment history are

also useful to the pre - sentence officer and the court in

corroborating the defendant's minor or minimal role in the

offense (section 381.2), establishing a basis for waiver of

imposition of a fine (section 5E4.2), and qualifying the

defendant for an alternative to imprisonment (section 5C2.1) as

well as designing appropriate conditions of.supervised release or

Zinformation given to a pre- trial services officer in the course of
a "bail study" which is otherwise confidential is accessible to the
probation officer for purpose of preparing the pre - sentence report.
18 U.S.C. section 3153(c)(2)(C)
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probation. But by disclosing such information, the defendant

risks enhancement of the offenseto a 1eve113. Thus,this

guideline sets upan unfair dilemma for poor"defendants and

inhibits the'flow of information in - thejustice process.

The Federal Defenders do not believe that the Commission

intendedthisaguideline to punish defendants merely because they

are poor. "That, however,is theeffect of the Criminal

Livelihood guideline as presently enacted. We urge the

Commission either to eliminate it or clarify its terms sovit will

be applied even- handedly.

PROPOSED GUIDELINE AMENDMENTS - FEBRUARY 1988

A. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A2.4)

Application Note 3 says the base level "does not assume any

significant disruption of governmental functions," and suggests

the possibility of an upward departure
>

undersectionsK2.7. - We -

would hope the qualifier "significant" is adequate to deter

probation officers from advocating this departure in every case.

B. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A5.3)

This guidelinewould extend guideline coverage to

violations of49 U.S.C. section 1472(k)(1), actscommitted in the?

special aircraft jurisdiction which, if committed within the

special maritime and territorial jurisdiction,would be offenses;

under specified sections of Title 18. The guideline merely says

the base - level is the offense level applicable to the underlying

offense.
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Application Note 2 would say that if the conduct

"endangered the safety of the aircraft or the passengers, an

upward departure would be warranted." This note may be

misinterpreted to suggest a departure in every case. Under

existing guideline section 2A5.2, Interference, higher base

levels apply if the defendant "intentionally" (level 30) or

"recklessly" (level 18) endangered safety. The Application Note

should include some qualifier such as "intentionally or

recklessly", or "directly".

This Part B, unlike Part A, does not include proposed

conforming amendments. If the guideline is promulgated, it

should include:

PROPOSED CONFORMING AMENDMENT

"In Appendix A (Statutory Index), insert the following
in the appropriate place:

"49 U.S.C. section 1472(k)(1) Section 2A5.3"

C. PROPOSED ADDITIONAL OFFENSE GUIDELINE (section 2A6.2)

This proposal would extend guideline coverage to offenses

under 18 U.S.C. section 35(b), Imparting or Conveying False

Information Regarding Attempt to Wreck or Destroy Aircraft or

Aircraft Facility, Motor Vehicle or Motor Vehicle Facility, or

Vessel.

At a base offense level of 12, almost all cases would be

nonprobatable, absent a departure. The Background note says the

typical case involves a false report of a bomb aboard an

aircraft, and the "NOTE" requests comments on whether specific
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offense characteristics adjusting for lack of premeditation, the

apparent credibility of the threat, or degree of disruption

should be included.

The statute facially covers the dg minimis violation of a

wisecrack made by a traveler directly to security screening or

airline personnel, where there is no apparent premeditation, the

lack of credibility of the threat may be quickly determined, and

the degree of disruption is minimal. Since the offense is

strictly a felony, it would be hoped that prosecution in such

cases would be rare, affording a suspect the benefit of the doubt

as to whether the conduct was willful and malicious. The

guideline, however, should include those specific offense

characteristics, by adding:

"(b) Specific Offense Characteristic

"(1) If the conduct evidenced little or
no deliberation, or the threat carried
little or no apparent credibility, and
the degree of disruption was minor,
decrease by 4 levels."

As with the previous proposal, if the guideline is

promulgated, there should be no addition to the Statutory Index:

"PROPOSED CONFORMING AMENDMENTS

"In Appendix A (Statutory Index), insert the following in

the proper place:

"18 U.S.C. section 35(b) section 2A6.2
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Mr. Chairmansand distinguishedmembers ofithe Commission, It

very - much appreciate again*having the opportunity to appear on
behalf of the NationalAssociation of Criminal Defense Lawyers to
present our views on the CommissionJs emergencyamendments, as
promulgated on JanuaryQ15, 1988, and on the four amendments to
theguidelinesproposed on or about February16, 1988;

The - National Association of Criminal.DefenseLawyers (NACDL)
is a nationuide, voluntary bar association comprised of over
5,000 lawyers and law - professors, most of whom are actively
engaged in defending criminal prosecutionsand individual rights.
It was founded 27 yearsago to promote study and - research in the
field of criminal defense law,and to encourage the integrity,
independence land' expertise of criminal - defense lawyers.
Throughout our history, we have workedtoprotectthe rights and
liberties ofthosevaccused of criminal offenses, and to promote
the proper administration of justice. We have pursued these
goals through a variety of educational and public service
activities, including national training programs, publications,
committee activities, legislative action, and by appearing as
amiguscugiae in significant criminal justice cases.

.My name is Alan Ellis and I*am both,vicepresident of the
Association and Chairman of ?NACDL'S Liaison Committee to the
Sentencingcommission. Ourcommittee has:met and discussed both
sets of amendments and has authorized metoprovide the following
remarks.
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*Permit me to begin by makinga few general comments about

the emergency amendments andto provide some context for those

comments by sharing some impressions I have received from lawyers

from both within and outsideof the*Association.

For the past*several months, I have had the privilege of

traveling throughout the country, participating in and attending

numerous seminars and trainingA sessions.on the Sentencing

Guidelines. Of all the descriptors that could be used to

characterize'the response of the bar to the guidelines and.the

procedures for their implementation, themost accurate term that,

onecomes,away with is "confusion." While a considerable amount

of that perplexity relates to the newness of the guidelines and

the dramatic changes they bring about for the - practitioner, much

of the problem can be explained by thefact thatthe - average

lawyer knows little more thanthe fact that aguideline systemis

now in place and that the rules governing > that systemhave been

issued. ,When one of the speakers at these sessionsbegins to

listthe various versions of the guidelines issued sinceApril

'13, 1987 and the amendments to the Act, the eyes begin torole

and audible groans can be heard.

- In all fairness, this demonstrable' response is somewhat

justified. In less than one year, we have.seen the publication

of the.guidelines,in mid - April followed almost immediately with

the Mayl, 1987 version incorporating technical, clarifying and

conforming amendments. A - Supplementary Report ,containing
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,significant material is put out in June1987, followed by the
october 1 "reformatting." Then we havethe December 7, 1987
amendments to the Act and a set otemergency amendmentsissued in
January 1988. In between, we have the - Prosecutors Handbook
published by the Department of Justice and various texts - and
"How- To"books prepared by a number of different authors. And,
onceyou add in judicial pronouncements from San Diego and other
jurisdictions, you can Hell understand the frustration and the
quantum of confusion,

I have provided all of this as a preface to the
principal comment that I wish to:make; even though Section 21 of
the Sentencing Act of 1987 authorizedrthe Commission to issue
emergency guidelines, I believethat it was terribly unwise for
the Commission to usethat discretion. Whetheror not there Were
"urgent and compelling" reasonsto promulgate these'amendments
(an.issue which NACDL does not at this time wish to address but
about which I, personally, have doubts), burdening the
practitioner with - themso soon after the "latest" edition was
published negatively impacts upon the Commission's credibility.
Forgetting for the moment thelimitations on the.dissemination of
these changes (a not - so- trivialproblem that begs for immediate
solution and asubject about which Ihave some comments below),
one can understand the plaintive question heard often throughout
the country: "How do they expect us to learn these (expletive
deleted) guidelines if they keep on'changing them?"'
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In all seriousness, the success of the guidelines and

ultimately the success of the Commission will depend on the

ability of practitioners, judges and probation officers to make

sense of them. It will further depend on their willingness to

try to work vith them rather than against or in spite of them.

The Commission should be sensitive to that fact and should gauge

the use of its discretion to amend the guidelines vith that in

mind. This hearing clearly represents a more reasoned and

workable approach to the amendment process. NACDL believes that

such a hearing should have proceeded the issuance of the

emergency amendments; it would have served to encourage the view

that the guidelines are workable and that the Commission is

striving incrementally to make them more so.

Turning next to the emergency amendments themselves,

permit to note just a few specific comments. Despite the

explanatory note often included as the purpose for many of the

changes, NACDL believes that several of the amendments did far

more than merely "clarify" the guidelines. In a number of

instances, as addressed by several of the speakers today, the

changes appear to be substantive, making significant revisions to

the guidelines and the ultimate sanctions imposed pursuant to

them.

The prime example of the breadth of such changes can

be found in the revisions to sections 181.2, 1B1.3,and 181.4.

Although the introduction to the Guidelines Manual still states
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that the Commission had abandoned a "pure" real offense system in
favor of a "charge offense' system with a number of real
elements, the Commission has just about come full circle through
the use of the Relevant Conduct vehicle. The principal thrust of
these amendments - he impression that the reader comes away wit
- is that everything counts: every act, every ounce, every harm,
and every dollar will be added into the total to determine
offense level whether on not the conduct was charged and whether

O

or not it was roved be ond reasonable doubt. The Commission may

have jettisoned the July 1986 draft as impractical and
unworkable, but its basic concept is alive and well and living
now under the name of relevant conduct.

NACDL has previously expressed its opposition to a real
offense system and I will not burden you with a repetition of all
those arguments. Suffice it to say that the emergency amendments
here give increased power to the prosecution to pick and chose
the strongest case while saving other offense level aggravators

for introduction under a less stringent burden of proof: in a

drug case, for instance, knowing that several additional
trafficking quantities can be considered for sentencing purposes
under a preponderance standard might well influence the
government to dismiss some of the less easily provable counts or
to not bring charges relating to them at all. Further, NACDL

believes that these amendments have contributed more ambiguity to
the system through the use of such concepts as "harm" and "risk
of harm" (and here the Application Notes do very little, if
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anything at all, to eliminate the confusion). The result will be

more unfairness for - the criminal defendant and, maybe more

importantly for the drafters of the legislation, more ungarranted

disparity in application.

Before .leaving this issue, please permit me to pose a

question of you as it relates to these new sections in'order to
test ,my limited understanding; A departure for substantial ~
assistance per 55K1.1 must be.initiatedby the government. - While

that guideline appears to implement 28U.S.C. 5994(n), thatcode
section (un1ike18 U.S.CE 53553(e) which deals specifically with
imposing sentences below.mandatory,minimums) makes no reference
to limiting its applicability onlyto where the prosecution so

uarrants. Per operation'of 5181.4,is the sentencing judge'now

permitted to'consider, a defendants .cooperation even .if the

government - makesnoAmotion?:ifnot, does not that amount to a

violation of 18 U.S.C.53661 by placing a limitation on what the
sentencing courtmay consider and, further,leaving the"decision.
to so,limit the court solelyin the handsof the prosecution?

I;will be brief as to our remaining comments pertaining to

the emergency amendments:

1) The change to 5281.2 eceiv tolen ro ert

0

effectively increases the length'of the sentences imposable

pursuant to it. This "clerical error"fix that"somehowsurvived

both theMay 1 and October 1 revisionsmakes a substantive change

in the guidelines - for these offenses;
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2) The amendment to the Application Notes to 52D1.1 through
the insertion of new note 11 further exacerbates the relevant
conduct problem discussed above: the prosecution is given more

latitude to charge only the "good" counts or the "easily
provable" ones, leaving the remaining types and quantities of
drugs to enhance the sentence through a less burdensome standard
of proof;

3) The amendments to 52L1.1 U Trans or D

Hagboring an Unlawful Alien effectively increase the sentences
imposed per this guideline and shift the burden to the defendant
to prove the negative in order to receive the reduction:

4) The amendment to 53E1.1 cce tance o e onsi il
places a defendant in a "Catch 22" situation: it may require him
to incriminate himself by discussing and detailing conduct
totally apart and distinct from the charges he is facing, thus
enhancing his sentence, or forego the otherwise appropriate two-

level reduction for his acceptance of responsibility. This
clarification means that, even though a defendant is sincere and

has done everything expected of him as listed in the application

notes, the reduction will not be rewarded unless and until he

exposes himself to even further jeopardy. Such a potential

increase will more than likely vitiate any benefit that might
have been derived from the original responsibility acceptance.

Moving next to the four new proposals, NACDL wishes to offer
only one general comment at this time: we believe that the
Commission should indeed attempt to develop specific offense
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characteristics for 52A6.2 a n or ve e

nfc atio edardin Attempt t W ec or Des 0 era

rfc a t t Moto Vehj cle o 0 or;v C e 1:

Vesse . As already recognized by the Commission, these type

offenses occur*across a broad variety of - fact patterns,often

with 'significant,mitigating circumstances present. The

Commission should .attempt to capture some of these potential

mitigators and incorporate themwithinthe guidelines. Frankly,

we are troubled by the ?fact that the guidelines contain

incredibly - few instances where obvious mitigating factors are

spelledoutas offense characteristics. NACDL wouldibe pleased

to work with the Commission to develop suchboth in regard'to

this sectionas well as for others.

Permit me to raise an additional matter that I believe is

consistent with the purposes of this hearing; When, the

Commission forwarded its emergency amendments tothe"governmental

actors 'inthe criminal justice family, it included a set of

supplemental'illustrations regarding multiple counts and criminal

history. These incredibly useful materials should have been

shared with everybody. If the guidelines areto work,all the

players should be able to work with them; the - successful

implementationof the guidelines will depend on everyone's

understandingof and facility with the system- Anything that the

Commissioncan do or has done'to facilitate that understanding

and workability should be made available. The same is true with

the "expert system," the computer program, currently being
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developed£' NACDL drges thecommission;to make all the'neoessary1
tools available to el; thoseinvolved:intheprocess.

In - summary,,'i' ' thank the *commissionH - again for "this
opportunity tojexpress our:views= andto make odr*suggestions.
With"the sole exception ofvthe Vpromdlqation of the' emergency
amendments, the Commission has.been'mostopen to*t~epub1icto
receive.commentAandinputand has demonstrated - anuappreciation
torthe*wisdom ot that feedbackby incorporatingmanyof the
remarks so"provided. - 1 believe thatesdch.interactionhas = in.the
past"resulted in improvements'tothe quidelines"and I'trust'that
similar colloquies (both formal end!informal)willcontinue.in
the - future. Wehave*nowbeen;permitted'to,expressour.vievson
the'emergency amendments,:jNAcDL'sleoitimate compleint in this
regard isfthat we;Aandvother groupsMand<in&ividuals,,shouldhave
been.providedsuchan opportunity before - the}- uentinto effect.
We' - believe: that; if we -'bed a€:chance. to - address - someL of the
specific. problems, the'resuiting amendments1 could' have 'been

better'craftedvin general and'more even -handed"in.particular.

'F
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Thank you for the opportunity to speak to you today. My

name:is Jeffery:Troutt. I.am director ofthe Free Congress

Foundationis Judicial Reform Project. It is a privilege to be

here today to speak toyou about the Commission'sproposed

revisions to itGuidelines.

As you know, Ihadmixed,feelings aboutthe Guidelines you

passed last year. On the one hand, they provide meaningful

sentences for the mostegregious offenders. On the other hand,

I believe that the Commission did not live up.to its full

potential, or the requirements of the Sentencing Reform Act.

Before I begin mycomments'on the revisions you are

proposing,'i would like to relate to youaconversationi had

witha friend of mine who practices lawjon the West Coast. My

friend's practiceconsists mainly of criminal defense. Many of

his clients havebeenaccusedof drug - related crimes.

My friend isupset about the Sentencing Guidelines. He

complainedtoime in a friendly way that the Guidelines are

making his job difficult. His clients, and the clients of his

colleagues, arefacing what he called, "serious time." But.he

saidsomething interesting tome. ,Referring tothe types of

criminal defendants most affected,by the Guidelines, he said,

'You"knowwhat, JeffT A lot of these - people deserve to be

behind,bars for a long, long time.'

Thiscomment is especially enlightening when you consider

thatmyfriend is a"member ofthe American Civil Liberties

Union.andthe National Lawyers Guild organizations which

have been highly,critical of this Commission's work.

1 ;
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My friend told me that one of his clients is facing about

20 years in prison for possession of a large amount of illegal
drugs. His client told him that had he known about the new

Sentencing Guidelines, he would not have committed the crime

that he did. While this is only the story of one person, it is
safe to assume that there are many like him all across the
country.

It is also safe to assume that the word about the
Sentencing Guidelines is getting out to the criminal
community. The message is this the courts of the United

States are giving "serious time' for serious crime.
As many of us people testified to this Commission, giving

"serious time" for serious crime has a strong deterrent
effect. As the message about the Guidelines gets out to the
criminal.community, we can safely assume that many of them will
do what my friend's client now wishes he had done abandon

criminal activity.

That is good news for all of us, and the Commission

deserves the thanks and praise of all Americans for helping to
get dangerous criminals off of the streets and into prison.

The Revisions lg the Guideline;

In drafting revisions to the Guidelines, the Commission

followed what the Chairman called a "cautious approach." I

find that perfectly reasonable under the circumstances. You

gave much thought and effort to your Final Guidelines, and are

well advised not to tinker with them too much until you have

2
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gathered information as to how they are working.

While you got off to a fairly good start, there were a

couple of weaknesses in the Guidelines that I had hope you will

address in the revisions.

One of the problems with the Second Draft Guidelines was

that they provided overly - large ranges for aggravating and

mitigating factors. These were clearly outside of the

requirements of the Sentencing Reform Act, which states that

the Guidelines should not provide sentences which vary between

the greater of 6 months or 25%. The Act also allows judges to

depart from the guidelines when aggravating or mitigating

circumstances arise which were not contemplated by the

Commission.

The Final Guidelines eliminated these wide ranges, but

provided that judges may "depart' from the Guidelines if they

finds that an aggravating or mitigating circumstance comes in

between two levels. For example, if the Guidelines provided

for an increase of 5 levels for serious bodily injury, and 2

levels for minor injuries, and the court found that an injury

was in between serious and minor, it could depart from the

guidelines and raise the levels between 2 and 5.

In essence, you have retained broad judicial discretion.

You have eliminated ranges, but invite judges to depart from

them. This is a change in form only the Commission is

retaining judicial discretion, but calling it a "departure."

3
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This encourages judges to depart from the Guidelines. At

the hearings last year,one of the judges testified that he

would find a way to circumvent the guidelines if he didn't like

the sentence they required. This shows a lack of respect for

the intention of Congress that the Commission should not

encourage.

I urge you to eliminate this provision from the Guidelines.

Th D a h n 1

O

Under 28 U.S.C. S 994, the Commission has the duty to

"promulgate and distribute to all courts of the United States

guidelines for use of a sentencing court in

determining the sentence to be imposed in a criminal case."

The Act makes it clear that the Commission's authority includes

the entire range of federal criminal statutes.

Federal statutes call for the death penalty for several

crimes, including murder, espionage, treason, hijacking, and

assassination of the President. I urge you to promulgate

guidelines to impose the death penalty for federal crimes for

which the death penalty is prescribed. The Commission should

no more forgo considering the death penalty for this reason

than it should forgo considering any other sentence

contemplated by the federal statutes.

When you voted against promulgating death penalty

Guidelines last year, you were understandably concerned about

the reaction from a small, but powerful, segment of Congress.

The political situation has changed since then. The Guidelines

survived challenges from both Houses of Congress. Assuming

4
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they survive judicial review,they will become an unguestioned

part of thevcriminal justice system. Now that the Guidelines

are invplace, it is clear that the Commission must continue to

existin orderto monitormandalter - the Guidelines where
necessary. ,While the promulgationof death,penalty Guidelines

would still,be,controversial in some sectors, there are limits

to what?the opponents of those Guidelines could do.

Further, I submit.to you,that it highly improbable that in

an election year the Congress would vote to rescind such

Guidelines should you promulgate them.

I believe that there'is stilltime?for the Commission to

promulgate death penalty,Guidelines,,and I urge you to hold

hearings towards that end.

Given the high level of acrimony that accompanied every

action which the Commission undertook last year, it is

understandable that you chose to act cautiously in your first

revisions. However, the problems in the Guidelines that remain

are of such import that they need to be addressed.

Measured against the previous sentencing system, the

Guidelines are a considerable improvement; measured against the

SentencingReform Act, they perhaps fall short.

The ranges called for in aggravating or mitigating

circumstances needsto be modified. I urge you to remove the

provision allowing judges to depart from these ranges. By

doing so, you will meet theletter and spirit of the Sentencing

Reform Act.

5
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Thank you for the opportunity to speak to you today. My

nameis JefferyTroutt. I am director of the.Free Congress

Foundation's Judicial,Reform Project; It is a privilege - to be

here today to speakto you about the Commission's proposed .

revisions to;it'Guidelines.

As you know, Ikhad mixed feelings aboutthe Guidelinesyou

passed last year. On the one hand, they provide meaningful

sentences - for the most egregious offenders.on the other hand,

I believe that - the - commission did not"live upto its.full

potential, or the requirements ofthe:sentencing Reform Act;

Before I beginmycomments on the revisions you are.

proposing, I wouldlike to relate to you a conversation I had

withafriend.of mine who practices lawon the West Coast. My -

friend'spractice consistsmainly of criminal defense., Many of.

his clients havebeen accused of drug - related crimes.

My friend"isupset about the Sentencing Guidelines. He

complained to mein a friendly way that the Guidelinesare

making his jobdifficult. His clients,and the clients of his

colleagues, are facing what he called, "serious time." .But.he

said something interesting tome. Referring tothe types - of

criminal defendants most affected by the Guidelines, he said,

'Youiknow what, Jeff? Alotvofthese people deserve to be

behind,bars for a long,long time.'
This'comment is especially enlightening whED YOU consider

that my friendis'a member of the American Civil"Liberties

Union - and theNational Lawyers Guild organizations which

have been*highly criticalofthis Commission's work.<
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,My friendptold me that one of his clientsis,facing about

20 years in;prison for possession of a large amount ofillegal
drugs. His client told himthat had= he known about the new'

Sentencing Guidelines,.he would not have committed the crime'

that he did. While this is only the story of oneperson, it'is
safe - to assume that thereare many like him all across the

country.

It is also safe toassume that theword about the

Sentencing Guidelines is getting out to the criminal
community. The messageis this the courts of the United

States are giving "serious time' forserious crime.

As manyiof us people.testified to this Commission, giving

"serious time" for seriouscrime has a strong - deterrent

effect. As the message about'the.Guidelines gets out tozthe
criminal.community, we can safely assume thatmany ofthem will
do what my - friend's client now wisheshe had done 4- abandon

criminal activity.

That isgood news for"all'of.us, and the Commission

deserves the thanks and praise of all Americans for helping to
get dangerous criminalsoff ofthe streets and intoprison.

1hgggvisignggo the guideline;

In drafting revisions to the Guidelines, the Commission

followed what the Chairman called a "cautious approach€"" I

find that perfectly reasonable under thecircumstances; "You'

gave much thought and effort to,your Final Guidelines, andare

well advised not to tinker with them,too much until you have"

2
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0 gathered information as to how they are working.

While you got off to a fairly good start, there were a

couple of weaknesses in the Guidelines that I had hope you will

address in the revisions.

R u 1 1 II

One of the problems with the Second Draft Guidelines was

that they provided overly - large ranges for aggravating and

mitigating factors. These were clearly outside of the

requirements of the Sentencing Reform Act, which states that

the Guidelines should not provide sentences which vary between

the greater of 6 months or 25%. The Act also allows judges to

depart from the guidelines when aggravating or mitigating

circumstances arise which were not contemplated by the

Commission.

The Final Guidelines eliminated these wide ranges, but

provided that judges may "depart" from the Guidelines if they

finds that an aggravating or mitigating circumstance comes in

between two levels. For example, if the Guidelines provided

for an increase of 5 levels for serious bodily injury, and 2

levels for minor injuries, and the court found that an injury

was in between serious and minor, it could depart from the

Guidelines and raise the levels between 2 and 5.

In essence, you have retained broad judicial discretion.

You have eliminated ranges, but invite judges to depart from

them. This is a change in form only the Commission is

retaining judicial discretion, but calling it a "departure."

3
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This encourages judges to'depart fromthe Guidelines. At

thehearings last year, one of the judgesitestified that he

would find a way to circumvent the,guidelines:ifhe didn't like

.the - sentence they required. This"shows a lack of respect for

the intentionof Congress that the - commissionshould not

encourage.

I urge you toieliminate this provision from theGuidelines.

Th D h Penal

Under;28 U.S.C. 5 994,.the Commission hasnthe duty to

fpromulgate and distribute to all courtsvof the United States

guidelines for use ofa sentencing courtvins

determining the sentenceto be imposed'in a criminal case."

The Act makes itclear that the.commission's authority includes

the entire range of federalcriminal statutes;

Federal statutesvcall for the deathpenalty for several

crimes, including murder, espionage, treason, hijacking, and

assassinationofthe President. I urge you topromulgate

guidelinesto impose the death penalty for federal crimesfor

which the deathvpenalty is prescribed; Thecommissionshould

no more forgo considering,theideath penalty forthis reason

than it should forge considering anyother sentence

contemplatedby the federalvstatutes.

When you voted against promulgating death penalty

Guidelines lastyear, you were understandably concernedabout A

the reaction'from"asmall, but powerful, segment of Congressl

The political situationchas changedesince then. The Guidelines

survived challengesfrom bothjHouses of Congress. Assuming

4
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they survive judicial review, they will become an unguestioned

part of the criminal justice system. Now that the Guidelines

are in place, it is clear that the Commission must continue to

exist in order to monitor and alter the Guidelines where

necessary. While the promulgation of death penalty Guidelines

would still be controversial in some sectors, there are limits

to what the opponents of those Guidelines could do.

Further, I submit to you that it highly improbable that in

an election year the Congress would vote to rescind such

Guidelines should you promulgate them.

I believe that there is still time for the Commission to

promulgate death penalty Guidelines, and I urge you to hold

hearings towards that end.

Given the high level of acrimony that accompanied every

action which the Commission undertook last year, it is

understandable that you chose to act cautiously in your first

revisions. However, the problems in the Guidelines that remain

are of such import that they need to be addressed.

Measured against the previous sentencing system, the

Guidelines are a considerable improvement; measured against the

Sentencing Reform Act, they perhaps fall short.

The ranges called for in aggravating or mitigating

circumstances needs to be modified. I urge you to remove the

provision allowing judges to depart from these ranges. By

doing so, you will meet the letter and spirit of the Sentencing

Reform Act.

5
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~KEN I ETH B. ANDERSON
CHIEF PlO -ATIDN OFFICE!

POST OFFICE ON 17S
TALLAHASSEE 2302

04 -DI -TI
HB: 98 - '"i

U N ITE D STATES D ISTRICT COU RT
NORTHERN DISTRICT OF FLORIDA

PROBATION OFFICE

PLEASE REPLY TO: Pensacola

March 16, 1988

POST OFFICE BOX I2206
PENSACOLA 82890

804 -439*851I
POST OFFICE BOX 080
PANAMA CITY 32492

O -I -769 -8069
POST OFFICE BOX 599
GAINESVILLE 32002

ECO- 8774855

0

Honorable William N. Wilkins, Jr.
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400
Washington, D.C. 20004

Re: Public Comment for
March 22, 1988

Dear Judge Wilkins:

In response to your request for comment and input concerning the January 15
temporary amendments and the proposed additional changes, I do not have any
specific comment.

Among the probation officers and other court family members in this district
who are involved with guidelines, it would appear that the main concern at
this time is finding direction on which guidelines apply to which offenses.
As you mentioned in the letter of January 7, 1988, there are now several
versions of the guidelines due to the President's action as well as the
Commission's implementation of the emergency amendments. We are unsure as
to which set of guidelines and amendments need to be applied to the cases
as they come into court. It would be most helpful if the Commission could
provide some clear and definitive instructions on which set of guidelines
we should use.

Regrettably, the several changes via congressional action and Commission
emergency action have resulted in some confusion and uncertainty on the part
of the staff at a time when officers were just beginning to feel a little
more on top of the situation. I recognize that changes are necessary in order
to make the guidelines more complete and workable; however, the requested
clarification on what to use and when would be most helpful.

Sincerely,

Kenneth B. Anderson, Chief
Ul . P

WST:dew

cc: Mr. Kenneth B. Anderson
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UNITED STATES DISTRICT COURT
4 NORTHERN DISTRICT OF GEORGIA

PROBATION OFFICE

DANIEL D. RECTOR
Cl-HEF llllnllaTlou OFFlCIl

2003 U.S. COURTHOUSE

75 SPRING bT.. 5.W.

ATLANTA 30303

Atlanta, Georgia
March 18, 1988

The United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400
Washington, D. C. 20004

Attention: Public Comment

ROME 30161

331 FEDERAL BLOG.

P. O. BOX 49

GAINESVILLE 30501
I26 U. 5. COURTHOUSE

O

O

Gentlemen:

A guideline application question recently arose in an arson case
to be sentenced in our District.

Arson guideline 2K1.4(b)(5) states "if the defendant endangers the
safety of another person, increase by four levels".

This offense involved a small brush fire intentionally set by the
defendant. The fire department responded shortly after the fire
was set and extinguished the fire without incident. The question
is whether endangerment of the safety of the firefighters should
be considered under 2K1.4(b)5, therefore, resulting in a 4-1eve1
increase to the base offense level?

After a thorough review of the guideline manual, a call to the
"hotline", and discussion with several other officers, this
question remains unanswered. The intent of the Commission is
paramount in interpeting this guideline application, therefore, we
felt it would be appropriate to bring it to your attention for
further discussion and review.

Thank you for all of your past and future assistance, and if we
may be of service to you please let us know.

Sincerely,

7

BE A. NEWTON
Deputy Chief
U. S. Probation Officer
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Chairman Wilkins, Commissioners of the United States

Sentencing Commission,Ladies and Gentlemen, I am Edward R. Becker,

Judgeofthe United States Court of Appeals for theThird Circuit.

*1 appear'today in my capacity as Chairman of the Committee on

Criminal Law and Probation Administration of the Judicial

Conference ofthe United States to provide comments on behalf of

the Committeeandthe U.S. Probation System priorto the submission

of - your.amendments to'Congress on May*lst. As you are.aware, I'

voiced"myconcernthat public hearings were not held prior to the

publication of the emergency amendmentsof January15, 1988. I am

gratified that this hearing'has been convened. It augurs well as

precedent forthe future. Moreover, - i take this'opportunity to

acknowledge publicly the'cooperation of the Sentencing Commission

and its staff which have"worked with me and my committee in

informal meetings along with<the staffs of theFederal Judicial

Center, ProbationiDivision, andthe Office of General Counsel of

the Administrativeoffice in an effort tosolve problems related to

implementation of the.sentencing Reform Actof 1984 as;amended.

As Chairman of the Criminal Law and'probation Administration

.Committee, Igenerally do not make.normativejudgments aboutthe

sentencing guidelines; Rather, what Iprefer to doand will do

today is identifysome problems in guidelineapplication that

judges, magistrates, and probation officers inthe field have

encountered. I offer,this information in order to assistthe

1
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Commission in itsdeliberations about modifications orjamendments

tothe guidelines. I will comment upon five areas of the

guidelines that pose application problems for the - courts and

probation officers.

We have'reviewed the three new guidelines andoneirevised'

guideline under consideration for amendment and we have not

identifiedany problemswith them. I thereforetakenoposition

regardingtheir > submission to Congress.

I

My first pointconcerns the'effective date ofvamendments to

the guidelines' Although 18 U.S.C. Section 3553(a)(4) provides

that the sentencing judge shall consider the guideline,ineffecton

thedate;the defendant issentenced, the Supreme Court's holdingin

Miller v. Florida, 482 U.S. , 107 S. Ct. 2446 (1987) requires

:that,where a.substantive guideline has been*changed to the

disadvantage of a defendant, the sentencingjudge must consider the

guideline in effect on*the date the offense occurred.

Thus, guideline- users will -need to be?continually aware of the

effectivedates ofeach guideline, be able to compare any changes -

in the guidelines to determine whether they are to theadvantage or

disadvantage of the.defendant, and,"finally, be cautioned to use at

sentencing the substantive guidelines thatare most advantageous to

the.offender - As explainedin Judge Wilkins' letter of January7,

2
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1988, youtriedto address these needs by"providing the amendments

on replacement pages, reprinting the amendments with the

Commission's stated reasons for the changes in Appendix C, and by

recommending that users retain old pages. Your subsequent

softcover.reprinting of the guidelineslincludes Appendix C and a

date at the bottom of each pageof the guidelines. Although these

methods are well > intentioned, they do not show thenuser -exactly

which of the several guidelines on any given page has changed, nor

do they indicate what the earlier guideline provided; To avoid

confusion, and the inevitable litigation confusion brings, I urge

you to address these concerns more effectively. One way to do this,

would be to reprint the guidelines showing the effective dates of

each guideline and, where a guideline has changed, reproduce

,immediately after the =amended guideline, the prior'guideline.

:Additionally, Irecommend that the Commission's guideline worksheet

computer program provide theeffective dates for each guideline

used.

I I

Another area of significantconcern is the amount oftime

*neededby the probation officer and the court toapply guidelines

to petty offenses. A petty offense is defined at 18 U.S.C. Section

19 as.a Class B misdemeanor, punishable by 31'days to 6 months in

custody; a Class C misdemeanor, punishable,by 6 days to 30days; or

an infraction,punishable by no imprisonment orup to 5'days of

3



'B incarceration. All petty offenses are subject to a $5,000 fine

for an individual. Guideline Section Zx5.1vprovides that

guidelines are tobe applied,to petty offenses only when a

"specific" guideline has been promulgated for that petty offense.

Otherwise,the court canexercisediscretion and impose a sentence V

thatis reasonable and consistent with the purposes of sentencing

las provided in18 U.S.C. Section 3553. Where a specific guideline

does not exist, one is notrequired to look to an analogous

guideline.

I recognize that the Commission has not promulgated guidelines

for themajority ofpetty offenses. However, the guidelines for

offense conduct such as theft, assault, trespass, wildlife and

conservationoffenses include petty offensesthat are common to

areas where national parks and military reservations are located.

One exampleis thetrespass guideline at 282.3. It applies to 18

U.S.C. Section.1382, EnteringMilitary, Naval,or - coast Guard

Property, which is punishable by 6 months in custody,and is an

offense that'would be common todistricts'that"containmilitary

bases. Similarly, 18 U.S.C. Section 1863, Trespass on National

Forest Lands, punishable by 6months in custody, is an offense that

would be common to districts incorporating nationalparks.

A full presentence report is required to applythe guidelines

reasonably. Since petty offenses are punishable by on1y6months

custody or less and'are not subject tofthe provisions ofsupervised

release, it is unduly burdensome to the probation offices and the

courts to applythe guideline procedures.to such offenses. We

4
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respectfully.suggestthat the U. S..sentencing Commission consider

exempting all pettyvoffensesfrom application of the guidelines and

allow the judgesand magistrates to impose sentencesyin these cases

that are reasonable and consistent;with the purposes of sentencing.

Another problem is the interpretationof thelanguage of

Section 2X5.1. Most petty offense convictions for"thefts and

assaultsin the Federalcourtsare prosecuted under the Assimilated

Crimes Act (18.U.S.C. Section13). There are vastnumbers of these

cases indistrictswhere there are military*reservations and

national parks. ,Although there are guidelinesfor theft, other

property offenses, and minorassault, it isunclear whether these

guidelinesconstitute "specific" guidelines within the meaning'of

Section.zx5.1. ,We are aware that districts are.interpreting this

*section differently. Some areinterpreting"the term "specific"

very strictly, and,do notapply the = guidelines to assimilated

offenses because the assimilated state statutes do not appearin

the,statutory indexof the guidelines. Bythis interpretation,

unless.the offense of conviction islisted in the;statutory index,.

there is no specific guideline. Other districts interpret the term

more broadly and apply a guideline that pertains to the offense

behavior. Thisproblem could'also be eliminatedewith theexemption

of petty offenses from the guidelines.

5
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Probation Officers in the field have identified three

guidelines that have caused great difficulty in application and

which therefore warrant further study. The Criminal Livelihood

provision located at Section 481.3 requires a minimum offense level

of 13 "if the defendant committed an offense as part of a pattern

of criminal conduct from which he derived a substantial portion of

his income." The commentary at page 4.13 defines "pattern of

criminal conduct" as "planned criminal acts occurring over a

substantial period of time" that may include a series of

independent offenses as a single course of conduct. The

definition, unfortunately, raises additional questions. For

example, what is a "substantial" period of time? In addition, the

provision that the conduct yield a "substantial portion" of the

defendant's income could result in discriminatory application of

this provision. Clearly, the lower the income of the defendant,

the more likely his criminal activity will constitute a

"substantial portion".of his income. Title 28 U.S.C. Section

994(d)(11) provides that the Commission shall assure that the

guidelines and policy statements are entirely neutral as to the

socioeconomic status of offenders.

Section 381.2 provides a downward adjustment for defendants

who are found to have a minimal or minor role in the offense. 'The

adjustment is four levels for minimal, two levels for minor, and

three levels for cases falling between these two categories.

6
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Again, although the commentaryprovides guidance as to the

application of these adjustments, itis couched in terms suchas

"culpability," that leave so much room for subjective judgment that

probation officers find it difficult to recommend the appropriate

adjustment as they are required to do.under Rule 32 (C)(2)(B).

Section 381.3 provides for an upwardadjustment of two,levels'

if the defendant abused a position of public or privatetrustor

used a special -skill to facilitate the commission of the.offense.

There is confusionand misunderstanding as,to the meaning of."abuse

of trust".i Some believe that the adjustment should be applied

anytime;a defendant was entrusted with responsibility over*funds by

an employer and"abused that trust. The exampleinthe'commentary,

however, which states that the'adjustment does not apply to

embezzlement by a bank teller, suggests that interpretation is

overly broad. Even with'the explanation given in the commentary,

the meaningof the guideline is uncleare

Where'there iswidespread lack of understanding.of the

guidelines,as wevhave observed.with these three, there is a danger

that the'guidelines willbeapplied inconsistently and result in

unreasonable disparityl The Commission should consider clarifying

these guidelinesor the"commentary to these guidelines;

7
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Section 5E4.2(i) of the guidelines requires that, "...the

court shall impose an additional fine amount that is at least

sufficient to pay the costs to the government of any imprisonment,

probation, or supervised release." Based upon this provision, the

Bureau of Prisons has calculated the average cost of imprisonment

to be $40.14 daily, $1,221 monthly, and $14,652 yearly. Halfway

house costs currently are calculated at $30.24 daily, $920 monthly,

and $11,028 yearly. The Probation Division has calculated the cost

of supervision to be $2.74 daily, $83.33 monthly, and $1,000

yearly. These calculations have been developed in order to meet

the requirements of 5E4.1(i).

I anticipate that few defendants will be able to remit the

full cost of incarceration and supervision. The Criminal Fines

Improvement Act of 1987, Public Law 100 - 185, creates larger fines

as punishment for a broad range of crimes. In sentencing under the

guidelines, judges are obliged to impose fines commensurate with

the level of the offense. Courts must also make a determination of

the defendant's ability to pay a fine. In most instances,

defendants will not have the resources to pay beyond the guideline

fine range. This additional fine for costs of imprisonment,

probation or supervised release, therefore, appears to be of highly

doubtful collectability. With the current requirements of

5E4.2(i), every presentence report will have to contain

calculations of these costs. The guideline requires an

8
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extraordinary amount of work by probation officers for what appears

to be informationthat will beof little relevance in most cases.

This will'also further complicate the sentencinghearing. The

prisonsentence and term of supervised release will have to be

imposed beforethe final costs ofthis provisioncan be fixed.

.Because of the,practical considerations, I recommend abolition

of.the additional fine guideline located at SectionsE4.2(i). In

unusual cases the needfor a fine above the guideline range can be

met by a"departure.

V

Finally; - ioffer anobservation regarding community:

confinement.' Chapter 5 of"the guidelines provides - alternatives to

regular incarcerationthat require either,community confinement or

intermittent confinement. 'Defendants whose guideline'range V

providesifor a minimumterm ofimprisonmentof at.least one but not

more than 6 months areeligible for probation,'but must/serveat

.least theminimum term of imprisonment in community confinement - or

intermittent confinement(sc2.1(c)(2)): Additionally, - section

5C2.1(d) provides that individuals having a guideline range that
requires ajminimum termof imprisonment from 6to 10"monthsmay be

sentenced to aterm of imprisonmentof atleast half ofthe minimum

with the.balanceto be servedin communityconfinement,as a

conditionofsupervised release. According to the guidelines

commentary, community confinementis defined as residence in a

9
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communityitreatment center, halfwayhouse, mental health.facility,

alcohol or drug rehabilitation center or other community facility'

(5F5.1). A concern ofthe Probation Divisionand also, I am

informed,of the Bureau of Prisons, is that facilities for
community confinement and intermittent confinement are not

available everywhere, particularly in rural,areas. The*fact that.

facilities arenotvavailable - for the community confinementl

intermittent confinement sentencing options maycreate sentencing

disparity. Whenfacilities do not exist, the court is limitedto

the options of confining an eligible defendant tocustody,Ja more

'punitive sanction, or departing from the guidelines andreleasing

the defendant to supervision early, a more lenient sanction.

One solutionto this dilemmawouldbe the use of home

detention. We are aware of thefact that the Commissionconsidered

and rejected the optioncf home'detention as a means -of.satisfying

any community'confinement requirement. This decision was part of a

compromise that resulted in the greater availability of the

,community confinement option, Nonetheless, the'unavailabilityvof

community correction facilities in some areas and the potential for

that unavailability to create disparity maywarrant reconsideration

of theproblem.

Mr. Chairman, this concludes my prepared remarks. Thank you

for the invitation to appear today.. Iwill be happy to answer

questions.

10
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U. S. Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400
Washington, D. C. 20004

Re: Comments on temporary amendments/proposed guideline/other matters

Dear Sirs:

We appreciate the continued opportunity to correspond with the
Commission on matters of mutual interest. I have reviewed the
temporary amendments and proposed guidelines and have no specific
comments on those. The requested comments for the proposed additional
offense guidelines lend themselves more to comment from the
prosecution or defense bar. I do, however, have some other comments
on related matters that I would like to bring to the Commission's
attention.

The first item is strictly a housekeeping matter that has been brought
to my attention by several staff members. Chapter 4 of the Guidelines
Manual deals with criminal history and criminal livelihood, yet
in no place in that chapter does the Commission incorporate the
table provided on the worksheets to convert criminal history points
into criminal history category. The Commission apparently intends
for the Probation Officer to make the conversion from points to
category by using the sentencing table on Page 5.2. As a practical
matter, we found that officers are spending time in the manual looking
for that conversion table and then are retreating to the worksheet
to find the category for dictation into their presentence reports.
I bring it to the Commission's attention here with the simple
recommendation that that table be included at the end of the section
on Criminal History Category, 4Al.1.

The other item that has created some concern here involves the very
minor thefts that our part - time Magistrates are seeing from adjacent
military bases or other Government reservations. We had written
to General Counsel earlier on this but think it might be a matter
worthy of the Commission's consideration for possible amendment
in the future. The brunt of the problem is seen in filing misdemeanor
charges under the Assimilative Crimes Act, 18 USC 13. Individuals
are given summons or arrested by military police at commissaries,
etc. for very minor shoplifts (generally well under $100 loss).
We understand that the Guidelines do apply to those cases, however,
both the Magistrates and our Probation Officers in those remote
field areas lack the resources to provide full guideline reports
on those offenses. The feedback that we are getting from our
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U. S. Sentencing Commission
March 11, 1988
Page Two

Magistrates is that it is not an effective use of the Court's
resources to do a complete investigation for sentencing under the

guidelines. The majority of these cases have been'assessed fines
in the past and most proceed pro se toe some sort of immediate

sentencing. 'Magistrates have considered exercising the discretion
provided by Rule 32 to go to an immediate sentencing,however, it
would involve the Court making sufficient inquiry from the bench

to compute the guidelines itself or having aprobation Officer on

callto do that the same day that a plea might be entered. It is

presently an unmanageable task because of the numbers of defendants

involved (ten or so a month for one Magistrate adjacent to a military

reservation.) Isitpossible*to deletethe very minor theft cases

from the guidelines, for example, setting an arbitrary limit of

$50 in stolen propertyas the cutoff?

We do appreciate the Commission's 'willingness to. entertain this
typeaof comment and inquiry.

- Sincerely;
f

,/2%/ al /
-  1 -~*4-

William D.*Graves
Chief U. S.probation,officer

WDG :bg



U.S.' Department of Justice

junited States Attorney

Middle District oj Tennessee

'61.1/736-5I5I

FTS/852 - Sl.Sl
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@79 United Slales Courthouse

Nashville, Tennessee 37203-3870

March 11, 1988

United States Sentencingcommission
1331 Pennsylvania - Avenue, N.W.
Suite 1490
Washington, D:C. 20004

To Whom it May Concern =

After reviewing the - commission!s letter of February
16, 1988, with the proposed guideline amendments, I.am
pleased to furnish the.following observation:

,GuidelinejzA2.4 - This guideline appearsto be

reasonableunder the circumstances and I would recommendits
adoption as drafted.

Guideline 2A5.3 - There doesnot appear to bemucn
reason foradopting this guide1inevsince it simply refers you
back to,the offense 1eve1,forunder1yingoffenses. Insomuch
as the underlying offensesare.set out and there are
guidelines for those offenses,their appearsto belno real
reason to add aspecific guideline for this violation. An

upward departure could be warranted under any of the
underlying offenses if it.endangers the safety of the
aircraft or passengers.

Guideline 2A6.2 - The base level offense for this,
guideline appears to be generally correct. I would*recommend
under specific offense characteristics an upward increase of
two levels if - there were serious;disruption o£ serviceand a
downward adjustment of two levels if there were either a lack
of premeditation or the threat did not carry any reasonable
indicia of credibility.

Guideline 2D1.5 - Addressing the questions the
Commission posed:

(1) If the defendant caused injury to a person or
used or sanctioned the use of violence, the base level should
be increased tothe sameextent that we use specific offense
characteristics under 2A2.2, that is, for bodily injuries two
levels, serious bodily injuries four levels; permanent or
life threatening bodily injuriessix levels. It would appear
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United States Sentencing Commission
March 11, 1988
Page 2

to me to be appropriate to be consistent in increasing the
offense level based on the degree or injury caused or
contemplated.

(2) It would seem to be reasonable that an
individual who manages an organization of substantial size
should be treated more severely than an individual who
manages a smaller organization. The proposal for twenty and
ten would seem reasonable and consistent with the adjustments
under 381.1, since that would in effect increase the
defendant's level by six, if he was involved with
supervising, etc., more than twenty people and five if he was
involved with supervising more than ten.

(3) The base offense of thirty - two seems generally
appropriate given the fact that most of the cases will
involve substantial additional levels under the specific
offense category.

(4) From a standpoint of relative simplicity, it
appears to me that the prior drug convictions should be
treated as prior convictions and used in calculating the
defendant's criminal history rather than being incorporated
into the criminal enterprise itself. It would appear to me

that this would be an easier way to calculate the sentencing
grid and would insure that prior convictions wouldadequately
enhance the defendant's punishment. I believe that these
proposals would be more satisfactory than the guidelines and
specific offense characteristics presently suggested in the
commentary.

Sincerely,

//United States Attorney
/

JBB/pww
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Ladies and Gentlemen cf the,commission. - My name is

Marcella Cohen and - i*am aspecialHAttorney in th< Criminal

*Division of the United States Department.of Justice

'Organizedcrime and Racketeering Section assiqnedto.the

Miami Strike Force Office located in Miami, Florida -

On July 29, 1979, my first day'of work at the Miami.

Strike Force, six and one half years ago, I was assigned to,

my first case which atthat time wasstill in the

investigative stage. I was to work with another attorney,

who had worked.onthe investigation from near its inception.

The undercoverFBi investigation was referred to - as MIPORN, }
an acronym, which stood for Miami Pornography. MIPORN - WaS a  6
two and a,halfyear undercoverinvestigation into organized

crime influence in the pornography industry. This

investioation resultedin manv indictments for interstate

transportation ofobscene materials and revea1edother

'criminal activities*resultingin indictments and forfeitures

including but not limited to racketeering, possession and

transfer of machineguns and silencers ca copy of the

indictment involving machine guns and*silencers is submitted

tc this Commission as Exhibit 1), child"pornography.

interstate transportation of stolen property and copyright.

viQlations.

:Bruce Ellavsky and Patrick Livingston were two agents of -

the Federal Bureau of.investigation who were assigned tothe

Miami Office of the FBI inseptember/october 19'7. They'were

to investigate large scale'producers and distributors of



O
pornography throughoutthe United States. In October of 1977,

an undercover company war established in South Florida which

was to bethebasisof the operation. The name Colde Coaste;

Specialties, Inc.was chosen as the nameof the company and

was incorporated in the State of Florida. There were a

number;of companies with variations of the nameGoldcoast so

it was necessarv - to put*an "e" on the end of gold and an "e"

ontheendof coast inorder to incorporate in Florida.
Special Agent Bruce Ellavsky used the undercover name Bruce

Wakerlv and Patrick Livingston used the name Pat Salamone.
!

Additionally,an office warehouse was rented where"meetings.
*5

wereconducted. The Ffront" business of the warehouse was a

blue jeans store while the back of the warehouse yas where

'the - pornography business was located. At a later - time, G&C

Sales, Ltd. was established in the - Grand Cayman Tslands.to

lend credibility to the operation.

when the agents*spoke'toindividuals who were involved.

in the distribution'of pornography throughnut.the industry,

the"agents would"informthem that they had a mail order

operation involved in the distribution,ofihard" or hardcore

pornographic 8 millimeter films; magazines and videotape

cassettes. Inireality there was of coursenosuch mailorder

business-

For the purposenf'the undercover operationthe agents

altered:the manner in which theydressed. They dressed more

2
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casually and wore gold necklaces, diamond rings, gold =

bracelets, expensive watches, and"thinqsof that nature;

During the courseofthe undercover investigationthe

agents travelled and met'with pornographersthroughoutthe

*United Ftatesto virtuallylevery majorcity including New

York,klos Angeles, San Francisco,Las Vegas, Chicago,

Pittsburgh,Minreapolis, Providence andaothers.

The acentsfound thatmajorproducers and distributors'
of 8 millimeter films, magazines andvideotapecassettes

would.meet together every'sixmonths in > various cities
!

throuqhout > thevunited States., Invmany cases these werenct  6
conventions with,meeting rooms;vplanned agendas, dinners and -

speeches. ,The meetings would usually take place in a major

hotel withinthe city. Meetings and conversations would take

place.in the lobby areasof the - hotel, in lounges or

restaurants located off the lobbies; The > agents on occasion

would setup or attend a;meeting which would take place in

the room of whichever distributor orproducer of pornographv

theywantedtoumeet with, see their products or'further

discuss potentialorders. Atiother times, hoothswould bew

set up at aconsumerelectronics show.

;Theufollowing are someof theindividuals:and companies.

investigated*during the courseofthetwo and a half year

undercover MIPORN investigation =

3
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1. StarDistributors Inc.

=1

Robert "Debe! DiBernardo,

- Theodore,"Teddy"Rothstein, and Andrew "Andre?

DfApice, New York, New York.

Star Distributors is a group of companies headquartered

in New York City,New York and controlled by Robert "Debe"

DiBernardo. DiBernardo's close businessassociates at Star -

Distributors were Theodore "Teddvv Rothstein and Andrew

"Andre" D'Apice.'

In April 1978,the agents attended a*pornography

convention at - theFairmont Hotel in New Orleans, Louisiana.
7

In a restaurant in that -hotel, the agents were introduced to '

5

Teddy Rothstein by Rubin Gottesman of'National Film Company,

Los Angeles, California. Mr. Rothstein;agreed to.supplv

Golds Coaste Specialties"withhardeore pornographic 8.

millimeter fi1ms,,magazines and videotape cassettes.

Rothsteinsaid he would introduce the agents to Andre

D'Apice, his 8mi11imeter man; Later on thatsame datein a

hotel room at the;Fairmont Hotel, theaqents were involved in

conversations involving the saleoffilms with'Roger.summers

and Joe Mallen of California International Distributors.

Present at thatmeeting were Rothstein and D'Apice. D'Apice

said he was a partner of Rothstein's and that"theyproduced

the film series entitled.'super Soundg and "Mustang'.

D'Apicestated they supplied distributors throughout the -

United States withthese seriesand would also supply them to

the agents.

4
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On April 21 anc"April 22, 1978 the agents h- 5 a series

ofmeetings at Starvbistributors, 1S0'Lafayette Street, new

Yorkcity. They"first met'with D*Apice who informed them

that there.had been some concern astovwhetherGolde Coaste'

was e*front,for law enforcement: however -Rothstein andRobert

"Bebe? DiBernardohad checked,Golde Coaste amongst - their

national associatese Rcthstein hadconfirmed from Al,Tapper
(now deceased) of Californiapublishers Liquidatingi

Corporation that the agents were "good people" and that

.Tapper had dealtwith them.for,a substantial period and not ;!
!

been arrested. O

.During.themeetings D'Apice statedthat the agents

"would have no problem whatsoever dealing with Mr.?Rothstein
cr'Debe' as long as you are one hundred percentgood people

but if you should cross 'Debe' there are plenty of

peoplewho;would killforhim."

Between April 24, 1978 and April 27, 1978 the agents

recorded a'numberof telephone conversationsbetween

themselves and the principals at Star Distributors concerning?

theshipping arrangementsas to the films which had been

ordered. The agents wereinformed by D'Apice which false

nameswould be utilized as shipper and consignee,

During the sentencing hearing onthis case, November 20,

1981, - the followingpertinent information.was,providedtothe.

Court (the transcripts of this hearing;are submittedto this

Commission as Exhibit 2):

5
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Jimmy'the Weasel" Fratianno atvthe timeof the hearing

wasinthewitness Protection Program and guarded on a'24

hour basis*bythe U.S; Marshal Services. Jimmy Fratianno
told.special Agent BruceEllavsky in his conversations with

the agent in May 1980 and May 1981, that he, = Fratianno; was a

member and one time acting boss -of the LosAngeles family of.

what hegcalled La Cosa Nostra; an organized crime group in

Los*Angoles. During 1975, Jimmy Pratianno was partners.with

Mickey Fine in a pornography operation locatedin Los

Angeles. Initially,in 1975, when*Fratianno wasdealing with

MickeyFine, he wanted to.obtain some monies from some ofthe

pcrnoqraphers who were operating in,the Los Angeles area over

which he had no control. Fratianno later learnedthat Reuben

Sturman, a major distributor of sexually explicit material

located in Cleveland; hadsome interest ingthe Los Angeles

area. At that time Jimmy Fratianno spoke to Pete Milano,.a

capo in the Los Angeles crime family,who informedhim that

previously he and some individuals fromthe Cleveland

organized crime family with Fttore,'Terry' Zappi,,had put

pressure on Reuben Sturman for moneyvand obtained $200,000

from Sturman due to Sturman's association with.various

families in New York. Duringvthis conversation with Pete

Milano; Fratianno told Milano that he wanted to do'thesame

thing. Milano said in order for him to > do that he would have

to see Ettore "Terry' Zappi. At that point Fratianno made.

arrangements through TonyRandazzo, a memberof the Cleveland

6
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organized crime family tomake an*introduction to Zappiwhich

heidid,in Florida. During their association together as:

partners)Fineon several"occasions had mentioned the name "

Debe"to'Fratianno. Fratianno asked Mickev Fine who."Debe"

was. Pine told himthat asfar as pornography goes, "Bebe"

"is the mainman in the country.

DurincApril, I976 Fratianno went to the Westchester

Premier Theater in New York to see one of the Frank Sinatra

concerts. Whileat the Westchester Premier Theater he*met

with Ettcrei"Terry" Zappi, who Jimmy Fratianno knew as'a capo
3

- in thelgambino organized crime family in NewYork. When 1

O

Fratianno saw Zappi there were two other people with him;one

of whom was'Frankie Duff, also knownas Frankie D'Appolino, a

Gambinomember.v The other person at thattimewas at first

unknown tc him. Pratianno spoke with Zappi'concerning

pornographyand the facthe wanted to qet into the

pornography business to a greater extent in the Los Angeles

area. During this conversation, Pratianno said to Zappi that

everytime he talks about:pornography.in the Los Angeles

area, the name,'Debe" comes up; he hears the nameDebe

constantly andFratianno askedzappi who "bebe" was *Zappi

laughed and said "Debe* was sittingright next to himand

then he - introduced.Fratianno to Robert DiBernardo. Fratianho

proceeded to talk to,DiBernardo concerning the pornography.

7
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business.particularlyin,the Los Angeles area. DiBernardo

told him,that if he vanted'to get in the business he should

have done.it = four or five*years ago, that now it.was all

lockedup. Fratianno said that when he was introduced to

DiBernardc by Zappi at'that time he knew from the way he was

introduced at that time*DiBernardo was not a member. "Zappi

said that he and DiBernardo were part =ers.in the pornography

business.

Pratiannosaid.that durinq 19?? he heard from several

sourcesthat DiBernardo had been made as a member of the
!

Gambino family. There wasgtestimohy at the sentencing - 1

!
hearing in United Statesv. DiBernardo, that in November

,1981, Mr. DiBernardo'svcar was parked infront of Paul

'Castellano's home in Staten Island. Several reliable sources
supplied*information to theFederal Bureau of Investigation

that DiBernardo is a'made member of the Carlo Gambino

organized crime family. A source advised that DiBernardo is
a big money earner in"pornography in New York,Miami and

other places throughout the United States and he enjoyed the.

privilege ofreporting directly to Paul Castellano, now

deceased, who was allegedly the boss of the Carlo Gamhino

organized crime family;

United States v.Ralzh Bnrello, was a federal customs

case, involving the smuggling of 7"1 eight millimeter films

by means offalse invoices. Borello allowed someone else to

use'his namein importing shipmentstof 8 millimeter films.;

8
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Informant;infornation revealed"that inl981 Borello wesian

employee ofARobert DiBernardo; Show - world; a mditifaoeted
pornography outlet on Nth Avenue,'New =Yorkcity is*controlled
byRobert DiBernerdo. Borello'himselfhas - been invo1ved'in
the = pornography*industry*since the.1960's andmaintains'the

machines*at'show,world.*Bore1lo bed 22.prior3convictiohs

mostly stemming'from9bscenity related'arrests. -- .one was,for

bribery of a?police.officer inorder,to find out information
regarding impendingsearches.

2. Ar&uA'NewsEAnthony DeFalco and.paul Gorhan,

Chicag6;Eiliinois;

Dprinqh:meeting at K - &'A,News,in Marchi978;'qn.

agent - was taken to an = area in thewarehouse,behinda "fake'

brickwall. = Behindthe'brickwall'were'the eiqhtmiliimeter

films,' In*a metal.cabinethehind thevfakefbrick'wa11Dwere

the Panimal" films.

Gormansaid'he.could*possibly obtain sound projeetofs

for Golde Coaste.specialties afavery qood'price.'He said

that theseYprojectors'were.Qften'too hot to touch" and that

there might beiajtrpck havingah aecident:in the near'future,

At Which time he.would'have several hundredprojectors

available;

On March15;;1978,in a - tape'recorded - conversationGorman

said thatDeFaioo was in courtvtoday;becauseonhof;the

stores had been hit'that is,seerchedby policee Gorman - said

that - in the pastthey hqd,almdst been #hit! whiie'aHload:of

9
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child pornography was still on the premises but that the -

police had gotten to the film room one day late. Gorman said

they had shipped the child pornography the previous dayland

that the policewere jerksfor not grabbinglthe - stuff

earlier.

In"october 1978, the agentsmet withTony DeFalco and

Paul Gorman. DeFalco mentioned the fact thatvhe had received

numerousinquiries in thepast several months regarding the

agentsandthat there were rumors around theindustrythat

the agents were "the heat". DeFalco said that"the
I

-pornographybusiness was a close knitgroup ofindividuals,
6

virtually everyone in theindustryvhas known eachother for

many*yearsand that thereforeit isalmostimpossible for

someone new to break into the business;

*DeFalco said that the hardvcore market wasshifting from

8 millimeter film to videotape cassettes. The.agents told

DeFalco that*thev > had'conversations with California

International Distributors (CID) regarding the shipment of8

millimeter.films to Miami, Florida. *DeFalco wastold that

CID seidthey wereon*probationinFlorida and would not ship

hard core to Florida. DeFalco said he wouldhandlethe

shipment of 8 millimeterhard corefilm andvideotape

cassettes*toLGolde - coaste,specialties in Miamifrom CID in

Los Angeles, California. DeFalco said the agents should

contact CID, place an order'and it would be shipped directly

tohim in Chicago, Illinois. DeFalco said that upon

1 0
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receiving theshipment he would immediately rest-g,itfrom

Chicago to Miami, Florida. DeFalco said he would went t*

make a.few dollars on the transactionfor his trouble, but'

would be happy to enter intothis arrangementwith the agents

and CID of Los Angeles, California.

DeFalco said he had received a letter from a person

"established" in the pornography business which stated in

effect that anyone dealing with the agents should be warvof
them,beino cops.

DeFalco and the agents discussed Golds Coasts l
Specialties' interest in the purchase of L.W. Sales, Chicago, 6.

Illinois. DeFalco said - hehad never been able to get along

with Leo - weintraub in the pastand would prefer to have the

agents running Weintraub'soperation inchicago. DeFalco

said Weintraub continuesto run his wholesale operation out

cfhis warehouse on Milwaukee Avenue but that he sold all

five of his bookstores.; DeFalco would not identify the

individual to whomthese stores were sold. DeFalco said that -

the peep machines were owned by anotherindividual and said

that thenew owner of the stores would receive only a

percentage of the monies made from the peep show operation;

3. Imperial News. - Kenneth Guarino, Anthony "Butch"

DiBona and Joseph Renzi, Jr.,providence, Rhode

Island.

In November 1977, an undercoveragent had a discussion

with Guarino concerning the fact that Guarino feltthat the
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FederalBureau of Investigation Viewed him ns tl. kingpin of"

"hard- core pornography. Guarino then took the agent to a >

"secret" room in his warehouse which he stated contained his

hard - core film.

?In November 1977, the agentsgmet with DiBona who said

= that he, Guarino*and.Renzihadtobe careful of shipping to

South Florida because*of the "heat" from local and federal

authorities. However he said that - they - had "checked out" the

agents and they were good people. Two shipments - to Golde

Coaste Specialties in Miami;Florida'from Imperial.News

contained fictitious names in the'return address. 5

!

. 4 S & L Distributors Norman Arno, Thomas Sinopoli,

Marty Bernback; Sandy*sarnblad, Timothy "Tim

Simpson" Burns,'Los Angeles, California.

In May I9'8, the agents'motwith Norman Arno, owner of

S & L.Distrihutors. Arno said he was'willingutc meetthe

agents since - they had been dealing with his employeeTim -

Burnsfor over eight monthsvandno one had beenarrested.

Arno saidvhe was dealing with RubinGottesman !National Film

Company, Los Angeles, California)regarding purchase and sale

of yideotape cassettes'of major motion pictures.' After a,

$3,000 check,was.given to Arno by Agent Ellavsky, Arno said

he wouldsend Ellavskya."phony"invoice reflecting payment

of $3,000 and would label the invoiceas being for magazines

or periodicals. Arno said he wanted to obtain the remaining

S3200in.cash so he -would not have to.reportit as income.

1 ?
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- In July 1978,Arnc told the agents that there were -

rumors that they were "the heat.v Arno alluded'to thefact

thatthere was a:suspicionon his part that the agents were

cops. Arnosaidthe = pornoqraphy industry was a close knit

organization and thatmost individuals have beeninthe

business several years - andno one seems to know where the

agentscane from;

Arnosaidhe did not*want to take anvcallsconcerninc

leqitimatc.or "straight" videotape cassettes over his

telephone at his residence or his office. He stated that
I

arranqements could be worked out whereby he would call from a'
~

pay telephone to obtain the ordersdesiredby'Golde.coaste.

Specialties. Arno said he had previouslybeensomewhat

reluctant to inforn the aqentsvthat he was -involved in the

reproduction ofpirated motion*pietures asthis was a

violation of federal copyright statutes, Arno said there -

were several problems*connected withthe production of these,

videotape cassettes because there was a lot of pressure from

the FBI recently in thisarea and that several producers of

pirated films had been "busted'in the recent pastand were

now working for the FBI.

"In January1979, Arno said he had first heard*problems

about the.agents from Ron Selinger"(Bon Jay Sales, Baltimore,

Maryland) and that Selinger'said he was going to meet with

the agents in Miami, Floridauntil he received a telephone

call from avfriend of his sayingnot to deal with theaqents..

1 3
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Arno saidchicagc was a:rough town and that aformer
employee.of Leogweintraub by the'name of Rene had had his

operation blown up in Chicagoreportedly by Weintraub-

InJanuary 1980,the agents metiwith Norman Arno at his

Video Cassettes X rated(VCX) display at - the Consumer

Electronics Shov.hcld attheHilton Hotel)<Las Vegas, Nevada.

The agents told Arno they brouqhtwith = them a check to give

to Arroas payment on a debt. The agents andArno went

inside theivcxdisplay. At thatztime - Arne saidthatspecial

Aoent William Kelly of the Miami FBIOffice was behindthem
!

and was about to photograph then. Arno toldEllavsky not to
5

'

turn aroundand not to write the check at thattine andto.

come'to his hospitality suite atceasarlsipalace where he

(Arno) would receivepayment.

5. SovereiqnNewscompany - Reubensturman, Joezernic,

Al Bloom, Steve MartinAssid, Cleveland, Ohio;

Inoctober 1978,,theagents,met with Joe Zernic in = the
lobby of the OlympicHotel in Seattle, Washingtonat one ofw

thesemi - annual pornographic conventions discussedear1ier.
Zernic saidhe had heardrumors concerning the aqentsbeinq

cops. Zernic said he had tried to contactthe'person who.had

introduced the agents.to him*withoutvsuccess On January 5£

1980, the agents met with"Reuben Sturman, ownerof Sovereign

News"company,cleveland, Ohio. yThey discussedpast dealings

the agents had withsovereign.News. The agentsmentioned

they had previously dealt with Joe Zernic andhad purchased'8
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millimeter - iilm and -magazines,fr0m - him. Sturman*saidthat

Zernicwasone of,his:kevemployees.

Sturmanvhasjsinc6*been.indibted on otherehargbs

relatingto tax'evasioh,. (A,ccpy of the,indictment is

submitted to this Commission - asExhibit 3).

6. California International Distribhtors (CID) Noel

Bloom,"Rogbrsummers, Joe Nallen; >RogerTchan,A1

Bloom;Los - AngeLes, - california.

In March 197B)summefsstated that his - boss,Noel Bloom

had problems.in > Florida - appfoximagely.7 years agooandythat h€9.
!

was somenhat reluctant to*shipto.Bloridotbecause.he wan ,~€
under probation in - Ehat,state£ Summersdiscussed > with the'

agBntsthepQssibility"of"contacting Reuben - sturman.at

Sovereign'News,cleveland, Ohio;*to assure;prompt;shipment cf

£he = "swedish*Erctica? seriesthrouqh Sturman tothe,agents in

Miami, Florida.H Between August - 1978 andMarch1979,+the

agents had'conversations with Summers'and Mallen;regaidine

thescheme ofshippinqv"swedishfbrotica!Ehrougha'third,

party.

7 L - and W > sales' - Leo.weintraub,'chicago, Illinois.
In March19?8, - the agents dealtwith Leo Weintrqub;

owner of L and W salesEwho agreed toship hardcore films to

Miami, Florida;

8; Le SaLon Distributors Roland Bouldreault and

O
LarrQ,Nelson,,,san1Franciseo, - california.
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Nelson told the agents in March 1978,that he would have

to check out the agents prior to shipping toMiami, Florida.

Nelsonaskedwho the aqents'had dealt with and the agents

saidA and.A Distributors of Chicago, Illinois. Thereafter,

Nelson placeda long distance.telephone,call to Tony DeFalco,

main ownercf A & A Distributors. After talkingto DeFalco,

Nelson said he.would shiphard corejmaterial to Golde Coaste.

Nelson said,DeFalcnstated that the agents were "goodrpeople"

and that he (Nelson)trustedDeFalco completely,,heving dealt

With him foralong periodof time. The shipmentswere sent

from FoxxvDistributors, 47 Minna Place, San Francisco,

California, which was aTfictitious name and address.

In July 1978, the agents discussed with Bouldreault the

*possibility of distributing bondage film. Bouldreault said*

he was very interested and that he could possibly distribute

several hundred copies oftthisfilm to.hisoutlets in

Amsterdam.

During the sentencing hearingon June 28, 1984 UA

transcript - of thistestimony is submitted to this,commission

as Exhibit4), the Government submittedinvoices'

demonstratingthat from"1976through mid 1978*chi1d:

pornography materials were shipped between Le Salon anda

company by the nameof All American Studios, San Francisco,

California. Amongst the titles wasthe magazine€'Bare Boys';

a sexually explicit magazinezdepicting boysunder the age of L

14. There,was testimony by Billvbworin, of the Los Angeles
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Police Department,'who stated that he knew one of the"boys'

depictedin the maga = ineand that.he was8 or 9 years old
when the picture was taken.

9. Walter Frenchv Ba nell leased office spaceat M - &

0

M Sales Distributing Corporation;,Los Angeles,

- California.

Raqnellvstated in September 19?7, thathe wasone of.the
largest distributors and producers of hard core pnrnoqraphy

and:that he specialized in boy- boy(homosexua1) film.

Pagnell said he had organized crime connections in Chicago
!

and - New York. Bagnellsaid he was.having problems with Bon b
'

Jay Sales in Baltimore,Maryland and that he was travelingrto

New York in a few - days to meet with hisw"connection" people.

They would then take atrip tc Bon Jay to collect a $34,000

debt that Bon Jay owed to Bagnell for hard- coreppornography

that Bagnell had previously shipped to them.

Bagnell said he was leaving Los Angeles to travel to

Tulsa, Oklahoma to drop off a large shipment of hard- core boy

boy film. - Bagnell said Oklahomawas one of the fevstatesto'

which he was reluctant to shiphard - core pornography by

normal means and that he intended to deliver the film to

Tulsa himself.vBagnell said thathe accomplished this by

placingthe shipment of films on a flight which would be'

leavingwithin an hour of his.own*personalflight.toTulsa;

therebyhaving the film shipped as luggagevia the airlines

in a flight other than the flight he was taking. Bagnell

1 7



O

said thatusing this method made it impossible for law

enforcement'authorities to linkthe filmto him.

10. Wonderful World of Video Harry Mohney and Jerry

Wade, Los Angeles, California.
This indictment case which charged Mohneyand Wade with

various violations of federal obscenitv laws is set for trial

on February 3, 1986;

11 T;G.A. Associates Theodore "Teddy" Gaswirth,

Los Angeles, California.

In September = 1978, Gaswirth mentionedto the aoentsthat
l

there hadbeen rumors thatthey were FBT agentsiand if,they
6

were, he would be busted sometimein the future. Gaswirth"

said that the rumors were diminishinginasmuch as various

individuals in the pornographyindustry felt that if they

werein fact aoents there would have been some arrests made

by:this time,

12.' ArrowFilm and Video Co; (Arrow) - Louis'"Butchin"

Peraino, Joseph Peraino, Michael Balsamo, Vince

Distephano, andArnie Himmelstein, New York, New

Yorkvand Los Angeles, California.

Information at'the sentencinghearing on January 29,

1982 and = the sentencing,memorandum (The transcript and

memorandumrare submitted to this Commission as Exhibit 5)

filed in this caserevealed the following:

"Joseph Peraino andLouis 'Butchie' Peraino are,non

member'associates of theLCN organized crimefamily in

1 8
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NewYork City. Louis "Butchie" Peraino,assisted bv

-Joseph Peraino and Vincent Destefano are reputed to run

Arrow Filmand Videothrough the use of extortionate and

strong arm methods of business;..They have enforced'

their desires in business throughthreats and -violence

on numberos occasions; Destefano has claimed to

represent the interests of several LCN fami1y*membersin

investments in pornographic films in Los = Angeles andvhas

claimed to have made"big money" for his New YorkCitV
Organized - crimeconnections. The activities of Louis'

and Joseph Peraino in the pornography business were

financed bythe - LCN organized crime family*and that

Louis andJnseph Peraino contribute large sums of - money

from their business to the.LCN organized crime family.

Inseptember 1980, Steve Pamirez operated a videolab, a

facility in which hetransferred films onto*videotapeas well

as duplicated and distributed videotape cassettes. Pamirez

saidhe was duplicating copies*ofthe film "Deep Throat".

Ramirezwas approached by Louis Perainoand Vincent

Distephano who threatened him with physical harm andinformed

him that he was duplicating the film "Deep.Throat" without

their authorization., Fearful, Ramirezclosed his business.

The substantial.part of his business had been duplicating the

films"Deep Throat" and "Devil in Miss Jones' for Norman Arno

(S & L Distributors,Los Angeles, California).' Peraino came

19



to Ramirer because Arnorhad told him that Ramirez was doing

theduplication;

13. J*& G Sales - Michael Zaffarano, Joseph Arieno;

Bobby Zeichick and.Larry Mathas, LosAngeles,

California.

In = september 1979, the agents and Arieno discussed an

order fer the film "Debbie Does Dallas"'Arieno said that

the.filmwas - ownedbvMichael Zaffarano(now deceased and

alleged to have been a member of an.LcNorganized crime.

family) but stated that Zaffarano had given Arieno permission
l

to distributeit. Whenthe agent expressed doubt, Arieno, !

3

said that hecould call*zaffaranoand verify the,fact.

(A transcript of.a telephone conversation between

one of"the agents and.Joe Arieno is submitted to this

Commission as Exhibit 6).

14. *California Publishers Liouidatin Cor oration. - .Al

0

:Tapper and Ray Hind; LosAngeles, California.

In April 1978, during a videotapedmeeting with Ray.

Hind, Hind*discussed the pornography industry and the - fact:

that*duringthe previous week he had 3 telephone calls from

"people within the industry" checking on the "legitimacy" cf
theagents. Hind said that hiskboss, AlTapper, had

personally contacted him from"Neworleans, Louisiana, to

inquire1howlongvHind:had known the agents. Hind said he

gave the"agents a good recommendation and that everythinqwas

okav.
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Hind said he is well known within the industry and that

he is personally acquainted withTeddy Fothstein and Robert

DiBernardo of Star Distributors, New'York Citv. *Hind said he

had receivedcalls from "their people" also checking on the

= agents.

15; Discount Distributors, IND! Distributors and

Atlantic Video Phillip "Chuck" Bernstene; Anthony

"Tony" Arnone, Bill Jackmore, Los Angeles,

California, Fort Lauderdale,.Florida.

In May 1979, in a tape recorded conversation Bernstenet
&

said he spoke to.Mickey Zaffaranoregarding "DebbieDoes !

5

Dallas." Bernstene said that through Zaffaranoand Joe

"Black" Arieno he would be in a position todistribute'

"Debbie Does Dallas." Bernstene -said that 3 or 4 years ago,

Zaffarano had placed him (Bernstene) with S & LDistributors,

Norm Arno and'Tommy Sinopolito insure thatsinopoli and Arno

made payments to -zaffarano. Bernstene.said that Sinopnli,

Arnoand 8 &ML Distributors weretied directlvto Zaffarano.

Bernstene said that during the time he was with 5 &L

Distributors he made weekly paymentsto Zaffarano from Arno

and S & L Distributors.'

Inoctober 1979, Bernstene described Zeichick (J &G

Sales; LosAngeles, California), asa "no good quy"who had

messed up people in the past in some of his business

dealings. Bernstene said Zeichick and Black were doinq,a

good business and they were - cutting into some of the
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customers of TVX Distributors. Bernstene said that this was

hurting TVX and other distributors but hecould not put

pressure on Zeichick or Black dueito their close relationship,

with Zaffarano.

Rernstene said Zaffarano had just recently given'the

movie "Autobiography of a -Flea' to'Andre D'Apice (Star

Distributors/KED New York City)to have as his movie.

Bernstene said that if law enforcement'officials and the IRS

Vbecame awareof how much moneyzaffarano made off'his hard

core movies, they could blow the lid off his operation.
!
i

Bernstene said it was like*when "Deep Throat" and "The Devil

in MissJones'.were playing,all around the country in 1972

that if it were known how muchmoney was.actua11y,made on

these movies, a lot of;peopJe would have problems.

In October 1979, Bernstene said that Walter Gernert

would be coming to Las Vegas. Bernstene said that he was

going to1veqas'to "pay the juice". Bernstene said the loan

was for 8 millimeter films'which Walter Garnett was now into.

Bernstene said that Angelo and Tony Farese - recently came

intothe offices of TVX Distributorsand advised him - and his

partner, Dave Friedman that theynow controlled the movies

"Deep Throat" and;'Devil in Miss Jones' andthat a fee of

$10.00 per video tape cassette of these movies should be paid'

directly to the Fareses. Bernstene said that the Fareses

advised him and Friedman that the Perainos no longercontrol

22



O

I
5

the*movies - *DeepEThroat* and4"Devil in - Misszjdhespandithat

the Fareges now.control these movies.

On November 6, 1979, Bernstene saidthat.when'Michael
Wisotsky.wac.dealinq with'Arno,wisotsky was doing businees

in the ranqe.of $15,000Ato<$20,000 a'mcnth; Duringrthatvtine,

WisotskyQtoldpernstene that2'theiagents,webeworkingzforthe

Feds. Wisotsky told him that -hehad = gottenthisinformation

from Andre D'Apice;(NewAYork City).;'(TheGovernmentYs
{'

Sentencing memorandum in*theeoase of'United Staees"v€*Michael

Wisotskv;;M!ronvwieotskxiRobertBarkow,*and*DonaldEwofk,is

submitted to the Commissionas Pxhibit 7I.
16. Central Sales Lou Guglielmi,jBaltimore;;Maryland.

On December 20; =1973; the aqents'met -Guglielmi, owner;of

Ceniralvsales. ,.VGpglielmi Saidhe hadover one million
dollars in projectors in theHbasementof'centrhl Salesanb

said thiswas"a large*part<of<his;busihess;,'Guglielmiltold

the agents he'yaspart =ohnereofM;ami Books,in-Miami, - Floriday

with Star Distributors'of New Yorkcity.

Guqlielmi said,heTHad"a'loto£ =heavycontacts in - the
Miami, Florida arealand said.that Bobvinmanhad so1d1out.to

him and*tried - io}steal"some;ofahis customers away. Guglielmi

said that.he?does not - take an individual;like'this toJdburt

to Settleafhe - matter;* > He'said he takes it into his-own bands

andomgkes one phone,cal1.toFloridaand'vithin ten,minutes/

turns abov into a man.?
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17. National Filmcom anv

7!

Rubin Gottesma*,Barbara

Gottesman,LosAngeles, California,

In*Februaryf1979, the'agentsmet with Rubin Gottesman

and hiswife Barbara Gottesnan. Rubin Gottesman.said he had

been with'Ncrman Arno cS & L Distributors) the previous

evening and that Arno had showed him'a - videotape of*the movie

?DebbieDoes Dallas" Gottesman saidArno told him that he

had received the video rights to that movie from Mickev

Zaffarano,.the owner of the movie} Gottesman said.zaffarano

had.given Arnothe national distribution rights for.this ,
!

movie and that Arno nowhad it availableonvideo. When the .
agents asked tc obtain aprint ofthis,movie for themselves

Gottesman said he would not even consider doing this because

he wantedto remain healthy. Gottesman said Zaffarano would -

'not hesitate to use muscleif someone was bootlegging his

movies.

On March 23, 1978 Rubin Gottesman told the agents that

in the,past anvindividuaiwas believed to be duping and

distributing varioushard corevmovies;. Hesaid organized

crime people had'put'money into these filmsand that this

individualwas "hit in the head.? .Gottesmansaid.that should

the agents begin duping'pictures such as "Deep Throat" and

"The Devil in,Miss Jones" that they.wouldhave - to beprepared*

to.take the heat.

In June 1979, Gottesman saidhe had gotten 2 movieslfrom
Joe:peraino (Arrow Films, New York and"california), one was

"Johanna" and the = otherwas "The Devilinside ofMe.'
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Gotteshan"saidvboth of = theeezwpre.JoeMperaihofs'moviesfand

thatehewas payingJoe'perainQ $300 each"forethe prints.

(Aterahscript'pf = q;tape > tecordediconversa;ioh,is

submieted - tothis - commibsion"ab Fxhibit'Bi.
18;, Bon*Jav Sales, Inc.,Jack;Gresser;ERon Selinger,

Johd;Moon;Alaniswartz);Baltimore},Maryland.

OpJMay,;7,1978;,the,agents went to'Bon,Jay Sales,Minc.

There'was ? distussion -about two pimps - who wo=ked*theeast
boast for?Jaok Gresser.;Thesepimps obtaihhd,th€.Eirlstfork

Gfesserjh boQk.stores;andmassage parlor opgrapionsin the'

Baltimorevandbwashington,.D;c.*areas.,*onMay124,'197B;ap

employeevo5Bon Jaysales, Alah'swartz;saidkgir1$ qould(be
5:

,;provided;io ghevagonpg onAtheir.next'tripjto - Bod?Jaysales

and that,another individual;atvBon Jay Saleshandled *ghe

procurement of girls for<customers.

On'Auqust 10, 1978,$iha telephong =oonversatiqh;with

Jack"Gresser1 'V Gresset"Ea1d"Ehat thereihad > beenrumors about

the,agenes'and - that;hglhadjbeod advised to.stay away.f= om

them.

19. Vr"&'M video'systems,*rnc;,HMickeyoM;nos;oHouston,

!
5

U

Texas.

In July; 19Z9,#speciai;Agent.Bruce Bll€YSky spoke to

Manos;d@dldisoussed 'boy =boy",(homosexualvfilms)+ Manos said*

that most ofshisvbusiness was,in Tennessee.and Alabama.

Manos.sai€- he"ha8*a'$3b0;000 > lablin whichkhedoes a lotvof
geprodhctiohi .Manossaid.h6&as.Ehe'bfqgesetiqthe"YideQ£Ep€;
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businessotber,thanthose in California,chicago and New:

York.

20. AlvinNunes, Honolulu, Hawaii.

On December 1,€1978, Chuck Bernstenetold an = aqent that

he had access to pirated major ..motion pictures through a

contact of his in Honolulu, Hawaiiby the name of Al Nunes.

Bernstene then calledNunez and made arrangements with him to -

meet the agent in Hawaii, Bob Courchese to1d.theagent he

had difficulties with'the bookstore he had recently opened.

Pe said he had pinball machines in the store;and he had
l

gotten pressure and muscle from the - ?boys"'on the island, Fe
5

said thev had demanded a split of - PC/30% with 70% going tc -

them. Courchese said he couldnot live with the split and

dave up the store; Courchese said,he was still employed by

Nunez, both working at Nune = 's bar and doing whatever else

Nures requestedofhim. Nunes gave the agent animal film and

said he would ship child pornography to Miami, which he did,

Tn addition, he shipped pirated majormotion'pictures to

the agentsin Miami,,Florida.

United States v. Michael Wisotsky, Myron Wisotskg

Robert Barkow and Donald Work -

Dade, Broward, Palm Beach Counties, Florida

The pornography business run by Michael and Myron

Wisotsky(his uncle), is the most significant south of!

Atlanta, Georgia. They are consideredto be key figures and
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upperechelondistributorsgof.hard core pornography. At > the

time oftheindictment in this case, 1983, Michael and Myron

Wisotsky (referred to hereafter asthe Wisotskys) controlled

between S00to 700 peepshowmachines in SoutheastFlorida.

These machines were located in adult - bookstores owned by

corporations the Wisotskys controlled, as well as

independentlylowned bookstores. In 1983;the*wisotskys owned

and controlled approximately $2 million worth of assets

throughthe useof nominees and sham corporations. Thetrue

.ownershipof these corporations was hidden to avoid the

possibility of criminal prosecution underthe pornography

laws. Documents show over thecourseof 10 years, the

Wisotskysused thenames of unknowing nomineesto register

theircorporations and caused.their.accountantsand others to

falsely subscribe these names to documents which were then

mailedtostate and federalgovernments. The investigation

in this case revealed"thewisotskys owned -or controlled over:

40 corporations.v Of these; the 15 most activelyinvolved in

-the adult bookstore business were not registeredunder the

name of Michael or Myronwisotsky.

When the investigation ofvthe Wisotskys commenced, the

Wisotskysiwere not content to allow themselves to be

investigated. They immediately took an active rolein

attempting to'thwart the GrandJury investigation being

conducted bythe,internalpRevenueservice and the Miami

Strike Force.
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Unbeknownsttotheinternal Revenueservice andthe

.Miamistrike,Force, the Fort Lauderdale PoliceDepartment was

engaged inan undercover operation involvingvthe Wisotskys

during this same period of time. The'port Lauderdale Police

Department had placed an undercover detective inthewisotsky

organization; The prospect thatthe detectivewould be

servedwitha federalvgrand jury subpoena causedthe Forte

Lauderdale Police Department to reveal his identity to the

Government and cooperation began between'thetwoagencies.

Donald Work hadbeen and continued to be the Wisotskys

key man for a number of years. Oneofwork's dutieswas to

oversee and manage the peep machinevoperation for the

Wisotksys.

Numerous other bookstore owners and clerkswere

subpoenaedto the Grand Jury and'each of them asserted.their.

FifthAmendment privilege,regarding the Wisotkys' operation.

For a number of years, law,enforcenent agents attempted

to locate the Braccos a couple.whose name appeared on many

of the Wisotsky corporations; InMarch 1981;Special Agent

Donald Burdetof the Internal Revenue Service located'them

he visitedthem rather than calling them because their

telephone hadibeen disconnectedfor nonpayment They never

had any business connections with.the Wisotskys and never

heard of the corporations on whosepapers their names

appeared. They were unknowing nominees whose'names Here used

by thewisotskys. After they were subpoenaedrto the federal
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grand jury, Robert Barkow called Mrs. Bracco.and said; Fmy

people know they have wronged you;.they're sorry aboutit.

They'want'to make up for it. - Contact any of these - 3

attorneys;they're waiting for you - to call. 'I'11 giveyou

theirnames.:wetlljputyou - up in the best hotels considerit
a vacation; My people have been wrong they know they've

wtonged. You'll be well compensatedvfor it; Take the

corporations you're arich person."

The Wisotskys werelnot content'with attempting to
preventdpeoplesubpoenaeb before the Grand Jury from

testifying against;them; On August25, 1981£ Special,Agent

Donald - Furde received a telephone call from the > wisotskv's
accountant'who requested - Burde comevto:his office;"alone'and

unwired." During that one-on-one meeting, the accountant

offered - Burdeat the direction of the Wisotskys, a $25,000

bribeto kill thecriminal tar investigation he was

conducting regardingmthe Wisotskys.

The evidence in this"investigation established the

Wisotskys omittedsubstantial amounts of income asthey

skimmed agreat deal ofincomefrom the vast peep.machine

operationthey.controlledsince April.1976.

The 68 page sentencing memorandum submitted by the

Governmentin this case outlines the history and background

ofthe Wisotsky empire, - including the numerous criminal

activities'which occurred'at the Wisotsky bookstores. A copy

2 9
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happened;

Thank you.
I

THECOURT: The Court is go1n;.- recess for

approximately ten minutes.

!Recess taken.)

THE COURT:'The defendantswill.stand and be

sentenced, please.

Each of thedefendants, having been duly "

tried and convicted of the respective counts'of the

indictment as reflected by the jury verdict in this

.case; the Court having adjudicated them guilty of said

offenses; Mr. Arnold Himmelstei = ,yo%,havinqbeen

foundguilty ofcountsh1 and 3 of the indictment in

this case, the Court does herewith sentence you on

Count 1 ofthe indictment in thia case tothe custodv

of the Attorney General, or his duly authorized.repre-

sentative, for a period of nine months.

Asto Count 3 of theindictment in this case,

the Court does hereby place youon probation fora

period of fiveyears) said probation to commence upon

the"termination of.your sentence qnder Count 1 of the

indictmentin this case; thatas a*special condition
cfl

that probation, you are not to participate innany form 1

Qr"Eashion which could beldeterminedby this Ccurtto

constitute > a violation ofyour probation by using.any

MARIO J. (ONTILLO
 OMCIAC COURT IIPOITIR

VJ. DlSYIlCT (QUIT

mun!. FLOIIDA HIM
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typeofcarrier for interstate transpcrtati -n
=9

material deemed obscene, or to aid or.abet . the

transportation of*such material foranv turpose to the

State ofFlorida.;

Mr. Distephano and Mr.Balsamo, you, having

been found,guilty of Counts 1, 3, 5 and7 of the

indictment heretofore filed in.this case, the"court

does hereby impose a sentence as to Count 1 of the

indictment in this case, that each of you are remanded

to the custody ofthe Attorney General, or his duly

authorized representative, for a period of nine months.

Thatas to Count 3 of the indictment inthis

case, each of you are remanded to the custodyof the

Attorney General, or his duly authorized representative}

for a period of nine months, said sentence is to run

consecutive*to Count 1 of the indictment.in this case.

With reqards - to Counts 5 and 7 of the indict -

ment, youare hereby placed oniprobation for a period

ofvfive years:said probation sentences to run;con -

currentwitheach other. Likewise, as a special condi -

tion'of probation, neither of youeare to participate

in any*form or fashion which could be determined by

this Court to constitute > a violation of your probation

by usingany type of carrier for interstate transporti -

tion of material deemed to beobscene orto aid or abet

MARIO J. CONTILLO
OWICXAL (QUIT RIFCITII

UA. bls1'lt1' count
lili! HONDA. 331'.!



172

0

O

.

1.

*3

4

6

7

8

9

lo

11

12

13'

14

15

16

17

18

19

20

21

22

23

24

25

.in'thetransportetion of such materialfor cu=pose
-

to the Stateof Florida. - - Thatsprobation wil1commence

upon release fromltheir sentence whichvthev will serve

under Count 3 of theindictment inthis case.

In regard to the defendant Joseph Peraino,

you, having beenvfound guiltyof Counts 1, 3,,5 - and 7

by the jury in this case, as to Count l'of the*indict -

ment, this Court does hereby remand you.to thecustody

of the Attorney General, or his duly authorized'rep:e-

sentative, for a period of one year

In addition thereto, you will peya fine of

$Zs00*andyou will remain.in custody - untilthat fine is

either paid oryou are duly discharged as a matte = of

law.

As to Count 3 of the indictment, this Court -

does herebyHimpose a sentence by remanding - you to the '

custody of the Attorney General, or his - dulyauthorized

representative, for a period of one year;
!

As to Count5 of theindictment, - the Court

- does hereby remand you to the custody of the Attorney

General, or his duly authorized representative, for a

period of one year, saidsentences on Count 3.and.5to

run consecutivewiththe sentence under Countl and

consecutive with each other.

As to Count ?, - in addition to the"sentences

MARIO J. CONTILLO
OUClCXAL (DUN llP01Il

VJ. glBTlC1' COUIY

alum, HONDA HIM
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imposed, you are likewise ordered to pay a = 1* - of
$2500 with regard to Count 3, $2500 with regards to
Count 5; said fines to be consecutive;

With regard'to Cqnnt 7, you are placed on

probation for a periodof fiveyears; saad probation
to commence upon the terminationofyour last*sentence;

thatasva special condition of that p obation, you are
ordered to pay a = fine of $2500 within the first year o.,

probation, oreany time prior'to thecommencementvof
probation, and you are not to*participatein any form

orfashionwhich;could be determined by this Court to

oonstitutea violation of your probation by usingdany

type of carrier for interstate transportationof any

material*deemed obscene or to aid or abet in the

transportation'ofsuch material for any purpose to'the
State ofFlorida.

In regard to the defendant Louis Peraino;

*you,.havinq been found guilty of Counts 1, 3, 5 and 7

by thejury, the Court does hereby impose sentence as

follows:A

.With regard to Count 1 of the indictment, y

are hereby remanded to the custodyof the Attorney

General, or his dulyauthorized representative, for a

period of two years. You areordered to pay'a fine o

$5,000. You are to remain in custody with regard to

MANO 1 CONTILLO
omen!. Court lllolmc

lu. olstlutr €OUT
Muni BI Alma iii')!
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'that fine until such time as it is.pald or you are dulyi

discharged asa matter of law.

As to Count 3"and Count S,you are likewise h

remanded to*the custody of.the Attorney General, or his

authorizedrepresentative; for a period.of two years;

and as to each of said counts ordered to oav a fine ofor X

S5,000, as to > each ofsaid counts, said sentences. both

by way of imprisonment:and fine, to run consecutive

with - count 1 of the Indictment and consecutive to"each

other.

As to Count =7 of the indictment,ycu are

hereby.placed onprobationfor a period of fiveyears,

said probation"tocommence upon the termination of youri
sentence,and as a specialcondition ofprobation; you

are ordered to pay a fineof $5,000 within the first

year of*proBation or any time prior tolthe commencement

ofprobation, andwthe defendant is notvto'participate

in*anyform or.fashion what couldbe determinedbythisi
Court to constitute a violation of his probation by

using any type of carrier for interstate transpo-t = tion''

I

of material deemed to beobscene;Eor to aid or abet in '

thetransportation of such materialfor any purpose to

the State of Florida.

With regardto Count ZVof the indictment, as

pertains'to Mr. Himmelstein, and with regard to Counts

MARIO J. CONTlLLO
CHICK!. (QUIT llp0Tll

U.s. Dls'tlc7 Cool!
Hill! Il AMIN iii -be
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2, 4 and 6 as"it*pertainsto all other defendarc --3. it Lai
2

the viewof the Courttthat nopsentence"would properly

be entered with regard tonthose matters since -

sentencesarebeingenteredfMith - regard to Counts 3, 5

and 7.

If, insfact, sentences can be imposed, it

would be the sentenceof this Court to suspend the

entry ofsentencesasdto gael of those counts and place

the defendants on probation for a periodof fiveyears

as to each of those counts, said probationto run

concurrent witheach other and concurrent with the

sentences imposed as to Mr. Himme1stein on Count 3 of

the indictment; with Mr. Distephano and Mr;.Balsamo,

with Counts 5 and 7 of the indictment;,and with'recard

to Mr. Peraino, Joseph and"Louis, with regard to

Count 7 ofthe indictment in this case.  -
Mr. Schwartz, I would*assume there - is no

*objection on your part to the defendants remaining out

on bond pending their appealt

MR. SCHWARTZ: There is none; - but prior,to

that I assume that the sentence oi Louisperaino is to

be consideredconsecutive and not concurrent with ---

THE COURT: That is correct; Thesentence

ofthe#court is intended to'be consecutive towhatever

pending sentences he has at the present time.and not
!

MARIO 1. CONT!l;LO
oman Colm' ulonfln
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concurrent therewith..

With reqard tovthe defendants remaining out ,
I

on.bcnd -- -.

MR.*SCHWART2: AS- I said,,i,have noobjectionB

THE COURT: Obv£cusly,uthe"eppealitime = in
this matter -willnot commence'tojrun.until the motions

qn;cn have =beencilea wiEh'EnE cou =£; =ne,£pe€1f1 = ally
'

the,motionfQr a new trial which'has -been filednnith.

this Court on'February 25th, is, in fact, ruled upon.'

I,assume, MrE Boitel, Mr.xuhn, youeheve;

discussedw1th yourrespective cleentstheir rightsto

appeal; and thathas been arrivedat?

MR. KUHN: Yes .

Ihave"two furtherthinqs for the reco;das,

to.the sentence, first.

,For the benefitof - the record in case it"

comes*up on appeal, even though I"think the defendants

ever want - to comeback,to this community di = ectly;or - '

indirectly,i would voice an"objection as to'the condi -

tions - ofjprbbation BS to thei = :free - exerci3eof their
Fi =stAmendmentvrights as being pre-censorship in'
curtailment of.the First Amendment rightsvithoqt

adequate*jurisdiction oi the Cobrt as a condition of! -

their,probation£ -- I

THE COURT =
- SO you donlt misunderstand.the , L

1

MARIO J. CONTILLO -

cllicm. € =u1' uaolrn
UA mimet colm'

MIAMI. HONDA. Jin!
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ccndigiens,Qf =p=ob;€1on,Fitdoesvn6£iprqvisa £= i€.they
I

;

6;nnot.inqaqe 1nltr&nspd =t = t1cn.of'sexusll?Eexpl1cit; £

materi81;

Buti£th;s cou=g1vthis > cog:t -fi =dafthat:th = t.1 -

ma£;zia1v1s,:1n2t€cc; obscene;an3.mgke;a - determination

of tha€ = Eact;;theh, infaqt£ £hgy'wodld*bbjebnsidered

;pviol4tion -€€

MR; KUHN = = ! -updergcoo#thgt to pe,the

ef£ecc,;d#hgr,tban ifld jury£1nds1underjprbpervindict -

mgntetboqp4ma;erialh,totB"bbseqnB;

TBE*COURT: "That is cdzkecr;

MR; KuHN:.well,,thdt1s'one1Q£thehasesioe

my;objectien;

Eventhough - ikncw thelaw 13 cont;aryto'me

;€Uthist;m6,i#th1nk:Lt shpuld 5e;preserv€d oneappeal

€h&tias,Eq ghe"consecutLve*sentencebla,£6<g1l;he

counts}n&mgd;;asvto all tpr9;of.myvdliehts;idodid

dbjeccTto.aa"Beinq inAvioi&tiopef - doubleYjeopardy

pggviqeogB;Q£'tse#uni£;d > states'conbtitueiddin,that;
"lthe'f#cgs condeitd£1ng an"69eft &CE it = cbn5~irady Hnd

the ub;tantive*act'cbarged - ih"cbqn£13.afe- 1dest;cal}
Their'£hv6lQB£en€"fp"e8ch bftH3sb actsdre idE5fical,

3nB IEhink1 ybufd mbvaghatvehodhqqngencea,"d3;if
1 ,

thbyyfemaih+Edssbcuti?e,,i;wguld*ob1€QEjtbtth;t1aB=

bqin€biQ1ativ6o£'myycliept€!*due*proces;ugh&gr,dbub1e

MARIO J. CONTlLLO
omcul Mun! lpoltu

U.$. ou'rl<T > coun'r
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jeopardy.<

TSE COURT =
' All right. The motion will be

denied.

,SO the record is clear with regard to the

sentences imposed, Mr. Himmelstein has been sentenced

to nine.monthsjMr. Distephano,,Mr. Balsamo, eighteen

months; Mr€'JQseph Peraino, three years, and a total

fine of $10,000; and*Mr.Lou;s Peraino, six years,

total fine,of,$20,oo0.

Ifthere,be nothing further, this court will

be in recess.

MR. BOITEL: Your Honor, may I*adopt Mr.

Kuhn's objections7

THE COURT: No question - about that, Mr.

Boitel.

Mg. BOITEL: Can I ask for one point of

clarification?

THE COURT = Yes .

MR. BOITEL: On the conditions of probation,

I believe since there have been a numberot phrases

and modiflers, my understanding is that YourHonor's

condition of probation isin - reference to the State of

Florida ---

THB COURT = To the State of Florida. -

MR. BOITSL: To the State of Florida?
I

MANO J. CONTlLLO
omcm. count lucius
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UNITED STATES COURTHOUSE
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PTS 22947136

POST OFFICE AND EEDERAL. BUILDING
P.O. BOX 38. TALLADEGA SSI60

COM. 382 - 3892

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ALABAMA

PROBATION OFFICE

February 26, 1988

U. 5. POST OFFICE AND COURTHOUSE
P.O. BO! SS. FLORENCE 3563I

(2051766 - 2566

FEDERAL BUILDING AND COURTHOUSE
P. O. BOX 1097 GADSDEN 35902

COM. (208: 647 - 5722

FEDERAL BUILDING AND COURTHOUSE
P.O. DOI 2629. TUSCALOOSA SSA03

COM. I205I758 - 6621

P. O BOX 36 8. HUNTSVILLE 35804
COM (205; 534 - 2454 FTS 8T! - 1360
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United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400
Washington, D.C. 20004

Attention = Public Hearing Comment

Dear Commissioners =

I have studied the January 15 Temporary Amendments, and would
recommend a permanent adoption of these amendments for submission
to the Congress. The supplementary illustrations regarding
multiple counts and criminal history computation were very thorough
and particularly helpful in understanding these two aspects of the
guidelines.

I believe that the proposed additional offense guideline 2A2.4
(Obstructing or Impeding Officers) is a very appropriate addition
to the guidelines. In a recent case in our district, USA vs. Orbie
Sellers, CR-87 -P - 321-5, a postal employee was charged with
assaulting his supervisor. The appropriate guideline in this case
was deemed to be 2A2.3 (minor assault), but an issue arose as to
whether or not official victim would also be considered. After
consulting with a commission staff member, the advisory opinion was
that official victim would not apply since this was considered an
employee/employer relationship. Therefore, I welcome the
clarification of the new proposed guideline 2A2.4, which clearly
states that 3A1.2 (official victim) does not apply under this
guideline. I also agree that the specific offense characteristic
2A2.4(b)(1) should be added to sanction conduct that involved
striking, beating, or wounding, which is what happened in the
Sellers case in this district.

In another recent case in this district, USA vs. McCoy,
CR-87 -P-317 - 5, the defendant was charged with a violation of 49 USC
1472(m)(2), Which involved making a false statement aboard an
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aircraft that he possessed a bomb and gun. Since there was not a
specific guideline for this offense, there was a great deal of
discussion as to whether or not guideline 2A5.2 (Interference with
Flight Crew Member or Flight Attendant) or guideline 2A6.1
(Threatening Communication) would apply. After consultation with
the Commission, it was decided that guideline 2A5.2 would probably
be the most analagous. Therefore, I welcome the proposed guideline
2A5.3 (Committing Certain Crimes Aboard Aircraft) as an addition to
the guidelines regarding offenses aboard an aircraft. Although
this guideline does not address 49 USC 1472(m)(2), it does broaden
the available guidelines for consideration. In the same manner,
proposed guideline 2A6.2 is also a welcome addition. Since this
guideline is very similar to 2A6.1 (Threatening Communication), I
believe it would be appropriate to add the specific offense
characteristics to this new guideline that now apply to the
Threatening Communications guideline. I would also recommend that
the Commission consider adding 18 USC 32(c) to the statutory
provisions listed under guideline 2A6.1 because this is
specifically referenced in Appendix A, and because it is also very
similar to the entire discussion about threats or false statements
aboard an aircraft.

I have not had an opportunity to be involved with a CCE case since
the guidelines became effective. However, based on my review of
the proposed amendments to guideline 2D1.5, I believe that the
guidelines should take into account whether during the course of
and in furtherance of the enterprise the defendant caused injury to
any person or used or sanctioned the use of violence. I would not
favor the guideline taking into account the size of the enterprise
and defendant's role in its operation. I believe the base offense
level should remain at 32, and that prior drug convictions for
which the defendant was sentenced prior to the time of indictment
under 21 USC 848 should be part of the record and not part of the
instant offense. As a side note to the commentary under this
proposed guideline, it appears that under application note number
3, a typographical error was made in the first sentence where 18
USC 848 is quoted rather than 21 USC 848.

I appreciate the Commission giving those of us in the field an
opportunity to be a part of the decision making process.

Sincerely,

~/Ez
='lA', 1- -

-~/ ,ZK = : - - *
, 1'

car J. Stephe~son, Jr."
Supervising U.S. Probation Officer

OJS/mb
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JOHN E. ACKERMAN

ATTORNEY AT LAW

B Vfrnbem (713) 737-9100

Houston. Term 77002 ABANET -ABA 1310 MC! Mail 204-9478

March 3, 1988

United States Sentencing Commission
831 Pennsylvania Avenue, NW
Suite 1400
Washington, DC 20004

Atm: Public Hearing Comment

Dear Folks:

This letter is in response to your February- 16 invitation for comment about certain proposed changes and
additions in the sentencing guidelines. l am primarily concemed about the proposed changes to section
2D1.5 (Continuing Criminal Enterprise).

First of all, l believe the currentbase of 32 is sullicient for the behavior contemplated by the guidelines. The

number of months can escalate rapidly if there is any signilicant criminal history.

Three questions are asked with regard to possible additional increments if certain facts are established. The

first question deals with violence and injury. lt has been my experience that if any violence or injury occurs it
will become the subject of its own indictment or count thereof. lt should not be countedagainst a defendant

twice.

Taking into account the size ofthe enterprise creates the problem the guidelines are trying to solve. Twenty-

 live persons could be involved in a relatively small enterprise, typical, for instance, of amphetamine labs,
Where six persons could be involved in a huge continuing enterprise involving cocaine. Conceivable the

"leader of the cocaine enterprise would get a smaller sentence than the leader of the much smaller

amphetamine enterprise. The number of persons involved bears little relationship to the size or nature of the
enterprise. This kind of an approach could cause huge disparity.

 For the record l oppose any of the suggested changes. The current numbers are more than adequate in view
of the changes regarding parole.
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UNITED STATES DISTRICT COURT

DISTRICT OF MARYLAND

PROBATION OFFICE

DAVID E. JOHNSON
CHICT US. PROBATION OFFICER

CEDRIC C. IASTKR
DBFUTY CHICT US. PROATlON OPFICBR March 10, 1988
ROOM 0400. 0.8. COURTHOUSB

IO! W. LOIIARD STRICT
AI.TIll0l OVIDI -369

The Honorable William W. Wilkins, Jr., Chairman
The U.S. Sentencing Commission
1331 Pennsylvania Avenue, N.W., Suite 1400
Washington, D.C. 20004

PlltslbthrrlAl. BLIBLDlNG

SUIT! 700
Ola! BELCll:S1' ROAD

H'rATTSVlLLE 20782

PLEAS! REPLY TO:
Al.Tlll0Ri OFFICE

962- 4741

Re: Public Comment

Dear Chairman Wilkins:

I have been following the development of the Sentencing
Guidelines since the first draft was published in September,
1986. I think that the October, 1987, revisions and commentary
substantially improved the clarity of the guidelines as did the
most recent January, 1988, amendments. However, I believe that
some areas of the guidelines still appear inconsistent and some

of the language in the manual needs clarity to make it possible
to properly implement the guidelines in the Courts.

I strongly urge the Sentencing Commission to use its emer -

gency amendment powers immediately to address the issues I have
listed below that appear to be the most troubling. Action now

will save District Court Judges and Probation Officers myriad
hours of time and frustration spent trying to resolve an incon -

sistency or a lack of clarity each time it appears in a live
case. Action now will enable those problems to be resolved
quickly and efficiently by inserting some corrective pages into
the Guidelines Manual.

I think that there is an inconsistency of language which
occurs in the second chapter pertaining to guidelines for of -

fenses where a determination of loss has to be made. Some guide -

lines pertaining to fraud and forgery refer to estimated or in -

tended loss, while the guidelines under theft and robbery refer
to property taken. I find this somewhat confusing since all of
the tables for specific offense characteristics refer to loss. I
hope that some language could be used that would be consistent
throughout the property related guidelines. This change would
make it easier to do computations and to know what needs to be

taken into account among the various property related guidelines.

I also noted in Chapter 2, Section 283.1(b)(1), involving
robbery, that the robbery of a financial institution or post
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office is.to be treated as if the loss is at least $5,000. How-
ever, there could be a problem, as I see it, where no money is
actually taken. Perhaps something can be done to clarify the
guideline to provide that a one level increase be applied to any
robbery of a financial institution or post office, unless there
is a loss of a greater amount which could be used to increase the
level using the actual dollar value if that is greater.

l noted when studying Part K of Chapter 2 that in 2K1.3,
which pertains to transporting explosive devices, there appears
to be an inconsistency of language. 2K1.3(b)(5) deviates from
the language in the rest of the guideline and uses the term
"firearm offense" where the other sections of this particular
guideline consistently refer to offenses involving explosives.

In another guideline in Part K dealing with receipt, pos -

session or transportation of firearms and other weapons, 2K2.3,
there appears to be some problem with the language. The first
specific offense characteristic increases the number of levels if
firearms are actually distributed. However, I am not sure how

this relates to a situation where firearms are transported but
the sale is not consummated.

In Chapter 2, Guideline 2J1.4, Impersonation of a Federal
Officer, I believe that some provision should be made to put
additional gradations of the offense level into the guideline.
Impersonation of a Federal Officer or Use of False Government
Identification is most often an enabling offense for committing
forgery or fraud. If some provision could be made to tie the
offense level to the amount of loss, I believe a more accurate
offense level could be attached to the individual act.

When I read Chapter 2, Part T involving income tax offenses,
I was appalled to see that the guideline for Tax Evasion, 271.1,
requires the computation of not only the amount of tax evaded,

but also of the interest to the date of filing of an indictment
or information. I think that it would be virtually impossible
for a Probation Officer or for a Judge on the Bench to get an

accurate accounting of the full tax loss using this method. It
has been my experience that the Internal Revenue Service Agents
have trouble deciding on the exact amounts of tax loss. I
foresee that this guideline could cause a lot of dispute
especially on cases that involve several years of tax evasion.

I have a great deal of concern about the lack of clarity and
inconsistencies in Chapter 3 of the Guidelines Manual concerning
adjustments. There are some real problems, as I see it, in
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applying the adjustments unless some changes can be made to
simplify the determination of a defendant's role in a con -
spiratorial case. These cases are complex at best. However, I
think that the present scheme for determining whether somebody

had an aggravating or mitigating role in an offense contains
enough ambiguity to drag this determination on for hours without
any possibility of real resolution. As I see it, it would be
very easy to have a single defendant classified as having both an

aggravating and a mitigating role in a given conspiracy depending
on how a Probation Officer first looks at the case.

I think that the role in the offense adjustment in Chapter
3, 381.1, is, in a word, unworkable. I would suggest that some

gradient of roles be worked out taking into account the number of
persons involved in the conspiracy, and consolidating what may be

ambiguous roles in the conspiracy into a graduated scale. l also
think that more care needs to be given to defining the terms that
are used to define the role in the offense. For instance, what
determines whether a courier has a small amount of drugs? What

constitutes a small amount? How will the courier know whether he

has a small amount of drugst Is it reasonable to expect that
couriers will even know the amountt

Chapter 4, Part B, concerning career offenders and criminal
livelihood is problematic in that the Criminal Livelihood
Section, 481.3, does not seem specific enough in defining the
target population. I believe that this section is probably
intended to penalize someone who makes a great deal of money over
a long period of time and is able to live well because of the
income gained from criminal enterprise. However, I believe that
the way the guideline is written, it provides a substantially
wider net taking in those who happen to have no other source of
income while engaged in a pattern of criminal conduct from which
they derived very little money. I would urge that something be

done to revise the language of this section to set a specific
minimum dollar amount for having the criminal livelihood
adjustment imposed.

The section in Chapter 5 of the manual dealing with fines
for individual defendants provides that the Court shall impose an

additional fine amount that is at least sufficient to pay the
cost to the Government of any imprisonment, probation or super -

vised release ordered. The present estimates are that the cost
of probation is about $1,000 per year and the cost of confinement
is considerably higher. I am especially concerned about what
this means for a working person who is only able to pay a small
amount on his fine each month. Given that the fine and the
additional cost of supervision will accrue interest, many people
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Will end up being under supervision for a full five years because
they will never be able to pay off the balance due for super -

vision and their fine fast enough to retire the entire amount. I
recommend that the Sentencing Commission consider making the
provision for imposing the cost of supervision discretionary

rather than mandatory so the sentencing judge can decide whether
it is appropriate to impose these costs on the individual being

sentenced.

I also urge the Sentencing Commission to promulgate guide -

lines for probation revocation or revocation of supervised
release to give additional guidance to the Courts and to Proba -

tion Officers. I believe that more specific instruction would
mean smoother administration of these proceedings.

I sincerely hope that the Sentencing Commission will be able
to use its emergency powers to address these issues at the
earliest possible time. The amount of time and effort that will
be consumed by the Courts and the Probation Service attempting to

resolve what appear to be inconsistencies or lack of clarity in
the guidelines will be enormous compared to the time spent
inserting the corrective pages.

Yours truly;

~,~%

David E. Johns
Chief U.S. Pro ation Officer

DEJ:pms
cc: The Honorable Alexander Harvey, II

Chief U.S. District Judge
W-

0
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£OfF1be of the Director l-i'qsi£.ing{rop, - DC -

205.24

" MarChA8,*1988

Mn, >william*H}.wilkins;LJr;;*chdirman
United,states = sentencingcommission
1331;Pennsylvania Avenue, N,W.
Suite,14QO

Washington;"D.c2F2d004

Attention;.*publicTHearing;comment.

Dearchairman;wilkins:

I dmrespondihgtoydHriFebruafy 16; 1988; invitation fofpuBiic
'commentQon*theiJanuary 1ivtemporary - amendments:td thq sentencing
guidelines,

The Bureau,pfYprisdnsvwish€sto makd nbcomment*on"the > temporafy
amend~entsli@Mpstinvolve.changesinAtheoffenseguidelines and
webelieve;this"isan are? best leet,tothosemore;direct1y
involved inthesentencing+process.' f
The;Bureau.i$.clbseiy,fbllghingghideiinesdevEi8 ~nent€"dnd" ~€
Qppreciatgqthe;opportuniti;tq'commentb

V''
We"may;wish;to respondt6*

future,developments thatemorg"directly"effect'thetbureauts
operation;.  -L'

"
.1*<- u

'

2:

Sincerely, = ;  u

£1 'cf1ae Q  rani u

*  
$~=0*



UNITED STATES DlsTmcT COURT
PROBATKH1OFHCE

DAVH3A.MASON DlsTRlc1' oF Nsw JERSEY
CHIC!' PROBATION 07FlCER

WILLIAM P. CARROLL ' ! March 8, 1988
DBPUTY CHIEF PROBATION OFFICER

Mr. William W. Wilkins, Jr.
Chairman
U.S. Sentencing Commission
1311 Pennsylvania Avenue
Suite 1400
Washington, D.C. 20004

27 U.S. ROS'!' OFFICE & COURTHOUSE
P.0. O! 459

NEWARK07IOF0459
(300 OJ! -0101

RE: Pl.'0 used Guideline Amendments

Dear Mr. Wilkins:

I have taken the opportunity to review your proposed guideline amend-
ments for public comment and will offer my thoughts as they pertain
to the proposed amendments for Continuing Criminal Enterprise.

l would agree that the guidelines should take into account, and
specify as appropriate offender characteristics those CCE convictions
which reflect violence, force and threats. Any increase in the base
offense level could be similar to those acts, which might occur
during the commission of a bank robbery. Although certainly within
the realm of narcotic trafficking and its relationship to continuing
criminal enterprise ventures, society is always the victim, however,
it would be most difficult to equate the effects of drug abuse to
specific criminal enterprise.

l also agree with the Commission's proposal that guidelines take
into account the size of the enterprise and the specific defendant's
role in its operation. Although there are certain - law enforcement
standards which measure if the U.S. Attorney's Office could prose -
cute a defendant under the continuing criminal enterprise statutes,
beyond this minimum entry level, sizes of CCE organizations differ
from district to district. It seems to me that the Commission may
wish to increase guideline levels based on the size of the enterprise,
the number of individuals supervised, the amount of illegal sub -
stances which are distributed over the course of the life of the
enterprise, and as well as the life of the enterprise itself. A
drug distribution organization which has a life of several years
obviously would inflict more harm to the public than a group which
flourished for a lesser period of time.

Based on my assessment of the proposed guideline changes, it would
appear that the base offense level indeed should be raised a minimum
of three consecutive levels.



9 2

I.would tend to think.that ptiordtug convictions stand aloneisnd/or
the sanctions of seprate criminal > courts for se arate instances
under - state andafederal'laws. Ivwould tend to ~elieve that they
should be counted under the defendantfs criminal history but) moreover)

if the,pattern of criminal enterprise.can indeed reflectsignificant
drugactivities based on convictions,.l would think that somejelement
ofvthoseconvictions,vi.ee,.time frame, amount of drugs,.etc. can
alsoebe;included under the CCE offense level.to determine the or -
ganizer's.culpability; In essence,,ljbelieve - this is the > spirit
o£"therenterprise statutes.
$houldtyou<requirefanyeadditional information;plesselet'me knowl

Very,trulyyburs.

FIN , :i£! ,=
g

~

- r

william P;'carrol1; Deghtyrchigf
'UPE :,pi'. UES, Probationofficer

(
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1419 V Street, N.W.
Washington, D.C. 20009

202-332-7741

March 22, 1988

U. S. Sentencing Commission

Dear Chairman Wilkins,

The guidelines fail to take advantage of the rehabilitative
services available in the community. Services provided in the
community are more effective than services provided in the prison
environment.

The Guidelines fail to take advantage of split - sentences.
The Guidelines fail to recognize that community programs after
imprisonment have proven effective. The Guidelines fail to
recognize that offenders who have lengthy criminal records can be
helped. The Guidelines fail to recognize that participation in
appropriate, constructive programs as prison sentence
alternatives can lower recidivism.

The Guidelines fail to recognize that the deterrent effect
of imprisonment peaks at 6 months to one year. The Guidelines
fail to recognize the impact of ,drugs on crime and fail to
provide for effective alternative programs. The guidelines fail
to recognize alternatives on supedvised release for violent
offenders. The Commission has failed to educate the public that
10 years of imprisonment is not 10 time the deterrent of 1 year.
The Guidelines fail as an example, for other states and for
developing nations.

The following suggestions .of simple language are put
forward =

1. An offender is to receivea'wholly or partly suspended
term of imprisonment if he is ,willing to participate in an
available, suitable alternative 'program. The amount of
imprisonment suspended shall be sufficient to provide an
incentive for the offender to complete the program.

2. The defense counsel shall be entitled to a postponement
of sentencing if the court imposes, or is about to impose,
incarceration, if the defense counsel needs to attempt to locate
additional, suitable alternative programs.

Attached are excerpts of pertinent studies.

Very Truly yours,

Tom Donelson
Coordinator
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DISTRICT OF COLUMBIA
PRETRIAL SERVICES AGEN CY

400 F Street, N.W. 0 Washington, D.C. 20001 0 [202) 727 -2911

JOHN A. CARVER Ill. ESQ. GEORGE F. MORlARTY IR.. ESQ.
Director Deputy Dirn-mr

MEMORANDUM

TO = Interested Parties

FROM: John A. Carver ~
{~ 00,,,

RE: August 1987 Drug Test Statistics

DATE: September 15,A1987

Drug analysesnby the Pretrial Services Agency during the
month,of August revealed a steady rise in the proportion of adult
arrestees testing positive. The number of defendants testing
positive for one or more of the five drugs screened was 1135 of
the 1540 tested or 74% of all arrestees. (By contrast the
percentage of positive test results during July was 72%.)

The percentage of arrestees testing positive for PCP
increased from 44% in July to 47% in August. There was an
increase in the percentage of defendants testing positive for
cocaine during this period, up one percent from July, to an all
time high of 52%. Among drug positive arrestees, 46% tested
positive for multidrugs.

For purposes of comparison, test results are reported in
the customary format,and a chart plotting monthly test result
trends for the past twelve months is attached.

The breakdown of August 1987 test results is as follows:

Total positive for PCP 720 (47% of those tested, 63% of all
positive)

Total positive for Opiates 244 (16% of those tested, 22% of
all positive)

Total positive for Cocaine 801 (52% of those tested, 70% of
all positive)

Total positive for Amphetamines 12 (.8% of those tested, 1% of
all positive)

EXECUTIVE COMMITTEE
@

Chairmen: DAVID l. MCCARTHY IR., ESQ., Professor. Georgetown University Law Center 0 HONORABLE PATRICIA M. WALD. Chief ledge. United
SIHKGSCOUrI Ofappeals for the District of Columbia Circuit ' HONORABLE NORMA HOLLOWAY JOHNSON. Judge. United States District Court for the
District Ofcolumbia * HONORABLE WILLIAM C. PRYOR.ChIef judge. Distrirt of Columbia Court ofAppeals 0 HONORABLE FRED B. UCASIChIef
IMRE- Superior Court of the District of Columbia.
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Social Adjustment at Followup
[1 70-71 Cohort]

- rug Use

Any use of opioids declined dramatically to
less than 5 percent of the graduates and 26 per-
cent of the dropouts. Marijuana users decreased
for dropouts and graduates.

Alcohol users increased for graduates. usually
to a frequency of 1 -3 days a week. However.
among both the percent of daily users did not
change.

Drug Treatment

Graduates showed a significant decline in the
percentages entering drug treatment. F or drop-
outs, the percentages of time in drug treatment
increased somewhat over the pretreatment
levels, particularly after the second year of
followup.

Criminality

On all measures--criminal engagements, ar-
rests, convictions and months in jail--there was a
significant decline in followup compared with
the year before treatment. Graduates showed
little evidence of criminality, while for dropouts
criminal involvement was at a reduced level.

Employment

On all measures of employment--salary, job
rank, months working-dropouts and graduates
showed significant improvement. The graduate
change was significantly greater.

Success Rates

Across all years of followup, 3l percent of the
dropouts remained best successes (no crime and

drug use) compared with 75 percent of the
aduates; 56 percent of the dropouts and 93
rcent of the graduates improved over their

pretreatment status.

Social and Psychological
Adjustment of 400 Dropouts
and 100 Graduates from the
Phoenix House Therapeutic

Community

by

George De Leon, Ph. - .

Social Adjustment at Followup
[1 74 Cohort]
- rug Use

Any opioid use declined to zero for graduates
and to less than lb percent for dropouts. Theproportions claiming some use of marijuana and
alcohol showed modest increases for both groups
but usually to a frequency of l to 3 days a week.

Drug Treatment

No graduate entered drug treatment during
followup. For dropouts the percentage of people
in drug treatments declined significantly com-
Pared to their pretreatment levels, but percent
time in drug treatment did not change.

Criminality

On all measures, there was a significant de-cline in followup compared with the year before
treatment. Graduates showed little evidence ofcriminal activity, while for dropouts criminal
involvement was at a significantly reduced level.

Employment

On all measures of employment--salary, job
l'af'l<, months working--dropouts and graduates
showed significant improvement. The graduate
change was significantly greater.

Success Rates

Across 2 years of followup, 34 percent of the
dFOPOUCS remained best successes (no crime andno drug use) compared with 68 percent of the
graduates; more than 56 percent of the dropouts
and gA percent of the graduates improved overtheir pretreatment status.

@
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9Ui)'i'1fe'r1 F rum The Journal ol !he A mencan Medical Asmcia. ,-on
November 5, I 972 Volume 222

Copyright I 972, Americsn Medical Asset- /Larion

Phoenix House
Criminal Activity of Dropouts
GWFgG D€Leon. PhD; Sherry Holland; and Mitchell S. Rosenthal. MD

This description convincingly reveals
the feasibility of tbe Phoenix Pm
gram's inlluenee on the social behav-
ior of its members in or out of a Phoe-
nix community.

Within the last two years data have
been systematically gathered Which
demonstrate the elfect of the Phoenix
Program in terms of its therapeutic
and educational gods.'- ' Further
findings on personality change and
reductions in psychopthologieal
sig-ns re currently being prepared
for publication. However, in terms of
socialiution proou. the success of
any treatment program for the addict
must be considered in terms of its ef-
feet on drug-relatqkriininal activity,
other criteria of success notwith-
standing, eg. steady employment
stability of marital and social rela-

tionships.
The general purpose of the present

study. therefore. was to explore the
relationship between criminal activ-
ity and residency in a Phoenix House
therapeutic community. Most Phoe-
nix residents do not remain the 18 to
M month necessary to complete tbe
lrogram. Overall, of those admitted
to the Phoenix House Program. 405
remain more than 12 months. In as-

sesing ellectiveness of treatment, it
is essential to study the population
that "splits" or drops out. Specifi-
carly. arrest rates were determined
during one year prior to nd one year
following residence in Phoenix fa-
cility. for sample of addicts who
failed to complete the program. Com-
pariaom were made with data on a
sample of addicts who remained and
Were in the last stages of the pro-

JAMA. Nov 6. I972 o Vol 222 No 6

Fig l.-percent arrests /01- d mpouts and jbr addicts who remained within
Phoenix Program. For dmpout.1 pe-rents are jbr periodsdm-ing, one gear pnbr
60. and una genrojler the program; while ,for remoiningyroup, percents on jor-

periods 22 moulin bejore and £2 moulin ojler admission. Dom are ,for both
volunteer and noauolunfeer residents.
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Synopsis and Index to the Phoenix House Article

"Phoenix House, Criminal Activity of Dropouts"' by George De
Leon, PhD; Sherry Holland; and Mitchell S. Rosenthal, MD,
published in the Journal of the'American Medical Association,
November 6, 1972, Volume 222, No. 6.

1. Security of the Phoenix House Program:

a. The number of persons arrested while participating
in Phoenix House was 2 arrests out of 358
participants over a 4 1/2 year period, see Page
688, Column 3, last two lines of the last
paragraph.

b. The percentage of arrests during residence,
including periods when offenders had left the
program but were later re - admitted, was 2.8% and
4.8% which compares with a 4.5% rate for the total
U.S. population, see Page No. 688, third column.

c. The small number of arrests while offenders are in
residence in the program is illustrated
graphically on Page No. 687, Figure 1. The middle
bar, which has vertical lines, represents the
percentage of arrests while in the program, and
the percentages are drastically reduced in
comparison witharrest rates prior to being placed
in the program. The levels for most groups are
below the normal level for the general population
of the United States.

2. Recidivism of offenders ordered by the courts as part of
a sentence had a larger decrease in recidivism than did voluntary
participants, see Page 689, first column, first paragraph, and
the second column, last paragraph. Many offenders being
sentenced are willing to participate in a stringent program of
the Phoenix House type, but are not provided any incentive, such
as a suspension of a portion of a term of imprisonment.

3. Older offenders, with lengthy criminal records, have a
more greatly decreased rate of recidivism after participating in
the program than the decrease experienced by younger offenders,
with shorter criminal records, see Page No. 689, Column 2, last
paragraph. Currently, many repeat offenders who are willing to
participate in a stringent program are given lengthy terms of
imprisonment without any program to reduce the high rate of
recidivism after incarceration.

4. Some offenders who receive sentences to stringent
programs such as Phoenix House will walk away from the program.
In order to develop an offender's self - discipline, the doors of

@
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September 15; 1986

me Honorable Marion S. Barry
Mayor of the District of (blunbia
District Building

D.C. 20004

Dear Mayor: Bar=.-ye

A recent letter frcmsecond - Genesis; Inc. has informed us' that there
ismavailablebedspaceatseocndGenesisatu1epresenttineanifor
sclnetime in the' future. Additional inquiry has revealed that negotiations;
with the Department of Hunan Services; regarding the addition of sixty- five
adult slots (to the existing seventy- five adult slots provided currently for
District of Oslurnbia reside-ms) have been unsuccessful. on behalf of the
judges of the SJperior (burt; I strongly urge you to do uhateverpis possible
tofindthefunds;B)rtheproposedsixty - fiveslote =pansion.

In addition; if at all possible; basic funding for residential drug
treatment programs should be expanded since we rely quite heavily ca these -

* servicesfor incarceration alternatives for defendants with dnag problems.
Further; as I am sure you rexlize; the recent and substantial increase in drug
arrests as a result of operation "Clean Sleep?' has exacerbated the already
critical shortage of 1

-lise services.

 Knowing thatdrug prevention and drug treatment is as high a priority
concern for you as it is for this Court; Lam certain that you will find a way
to provide these urgent1y needed resources.

Sincerely;

il £*:~:36
' qlief Judge

S -M~ bj m

second Genesis, Inc.
teSS!

ut;' 1> . Polansky
.

negative Officer

'X

Geese note that the attached letter was 4

also addressed and sent to David Clarke G

and Hi lhelmi na Rolark .
** -Duc. dai. - .,@...c.J..l: -. - .J--..& ~ *n - ~ sa-;

D p
yy.- l;.h ,
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Alfred Blumsiein. Jacqueline Cohen.Deterrence and Md Daniel Nagin. Edimrs

Incapacitation: PANEL oN RESEARCH oN DETERRENT
AND iNcAmcrT.4TlvE EFFECTSEstimating the
C ommittee on Research on LawEffects of Criminal . . Enforcement and Criminal Justice

ii - Hull
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ize of Washington. D.C. 1978 st. Asenecnve cnme rate. Thus, using the e
:imatesvariations in the individual parameters iq. - , , . . ns le.;Figure 3 presents l -

1; (the percentage reduction from the potential career length di =level of crime) as a function of qJS and A. TIre reduction in crime is effect is equal tolarger for larger values of 4JS. Interestingly. the level of incapacitative 'Ilre potential
effectiveness (percentage reduction in crime) varies most at the lowest

not a constant. blevels of 4IS . and tapers off as 4.IS increases. This larger variability at population. is dLow values of q.IS is more pronouned the higher the value of A. As with simple examples4-/5. the differences in impact on crime are greatest for the lower apprehension. cr
than A increases
oned will always
unment will thus
crime rate for tn -
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The Economic Cost
of Crime to Victims

Bureau of Justice Statistics
""Arts are prepared

Y BJS staff and
frey L. Sedgwick,
or for data analysis.

-rook, publications
lministers their
isisted by Millie
I Joyce M. Stanford.
'as written by
Shenk and Patsy
3 statisticians.

April 1984, NCJ-93450

No

Table 2. Pelmnal nd household crimes = Total and medln economic losses,

by type of crime, 1981, 1900, and 1915

Total loss (ln millions)
in current in 1581 Median Los

Type of crime dollars constant dollars loss quartiles

Personaisector
1981 (16,371,000) 2,182 2,782 45 15-4$-135

I980 (15,210,000) 2,362 2,608 40 15-40-120

1975 (16,378,500) 1,531 2,587 22 7-22-70

Crime of violence
19a1 (1,142,500) 651 651 80 24-80-250

1980 (1,493,400) 507 560 17 20-77-200

1915 (1,409,300) 329 556 43 12-43-130

Rape
1981 (56,100) 20 20 Hi' 60-1.45-400

1980 (50,600) 23 25 50 15-50-179

1975 (53,700) 15 2$ 30 15-30-130

Robbery
1981 (954,600) 421 4Zl 85 25-85-300

1990 (151,600) 283 312 €5 25-85-255

1975 (158,400) 184 311 43 11-43-145

Amault
1981 (131,900) 210 210 64 20-64-200

I980 (685,206) 200 221 65 20-65-115

1915 ($91,100) 130 220 43 12-43-120

Crimes of theft
1981 (14,628,400) - 2,130 2,130 40 15-40-122

1980 (13,116,600) 1,855 2,041 40 14-40-101

1975 (14,969,200) 1,202 2,031 20 1-20-65

Personal larceny with contact
1981 (538,100) 64 64 50 23-50-120

1980 (419,400) 43 41 39 11-39-100

1975 (460,900) 34 51 30 11-30-85

Personal larceny without
contact

1981 (14,089,100) 2,066 2,066 40 15-40-124

1980 (l3,29'l,200) 1,812 2,000 40 14-40-110

X975 (14,$00,300) 1,168 1,974 20 1-20-65

Household sector
19u (15,431,300) 8,129 8,129 65 20-65-215

issn (16,139,100) .1,11.4 0,525 60 18-60-150

1975 (14,328,900) 4,031 6,822 40 10-40-150

Burglary
1981 (5,309,000) 4,127 4,127 160 40-160-645

1980 (4,958,300) 3,561 3,930 150 35-150-550

1975 (4,831,000) 1,624 2,745 85 20-85-300

Household larceny
1981 (9,039,900) 1,249 1,249 40 13-40-100

1980 (9,150,700) 1,310 I,446 40 12-40-100

1915 (8,391,300) 608 1,028 20 7-20-68

Motor vehicle theft
1981 (1,082,500) 2,754 2,154 1,500 321-1,500-4,000

1980 (1,030,700) 2,054 3,150 . 1,300 400-1,30tl-4,300

1915 (1400,500) 1,106 3,052 830 250-830-2,200

SEE NOTE, table l: Because medical expenses, not equal the sum of the entries from the tables

damage losses, and cash and theft losses can 1I that follow. When more than one form of loss

result from a single victimlzatlon, the estlmate occurred during a single vlctimizatlon, the loss was

of the number of vlctimlutlons in parentheses does summed.
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Table 2. Personal and household crimes Total and medianeeanomie 108*5;

by type of crime, 1981, 1980, and 1915

Total loss jin millions)
Lossin current in 1981 Median
quartiles

Type of crime dollars constant dollars loss

Personal sector
1981 (16,311,000)  2,182 2,782 45  1s-is-ns
1980 (15,210,000) 2,362 2,608 40 15-40-120

191$ (16,318,500) 1,531 2,587 7-22-10

Crime of violence
1991 (1,142,500) Ss! 6$1 80 24-80-250

1980 (1,493,400) 501  560 17  20- 11-200

1975 (1,409,300) 329 556 43 12-43-130

.
Rape

1981 ($6,100) 20
'

20 145" 60-14$-400

1980 (50,600) 23 25 50 1$-50-119*

0 1975 (53,100) = 15 25 30 1s-an-no
Robbery

1981 (954,600) 421 421 85' 25-85-WII

1980 (151,600) . 283 312. 85 2s-sse2ss.

191$ (158,400) , 184* 311 43 1 11-43-145 -

Assault
1981 (731,900)  210 - 210 64 - an-64-200

1980 (685,200) 200 221 65 20-65-115

1915 ($91,100) 130 220 43 12-43-120

Crimes of then
1981 (l4,628,4011) - 2,130 2,130. . 40 15-40-122

1980 (13,176;600) 1,855 2,041 40 H-40-101

191$ (14,969,200) 1,202 1,031 20 7-20-65

Personal larceny with contact
1981 (538,700) 64 64 50 23-50-120

1980 (479,400) 43 47 39 17-39-100

1915 (460,900) 34 57 30 11-30-85

Personal larceny without
contact

1981 (14,089,100)
!

2,066 2,086 40 I$-40-124.

1980 (13,291,2001 , 1,812 2,000 40 14-40-110

1915 (14,508,300) 1,166 - 1,974 20  - 1-20-65 

Hoisehold acm
1981 (1$,431,300) 8,129 8,129' - .65 20-65-285 

mad (16,139,100) .1,124 > £ 8,525 60  18-66-250

1915 (14,328,900) 4,031 6,822: 40 -

'  I0-40-150

Burglary
I981 (5,309,000) £127 4,121 - I60 40460-645

1980 (4,958,300) 3,561 . 3,930 150

1975 (4,831,000) 1,62t 2;:45 85  20-as-too
35-150-$50

Household larceny
1981 (9,039,900) 1,249 1,249 40 hon-inn 

 1980 (94$0,700)  1,310 ,1,446

197$ (8,391,300) .

>  608 1,028
40  124qo-100
20  7 -20-GB'

Motor vehicle theft
1981 (I,082,$00)

£
 1980 (1,030,100) ' 2,854

2/isa 2,154 1,500  321-L500-4,000

1975 0,100,500) I,806  3,053
3,150 . 1,300 400-1,300-4,300

830 250-830-2,200

SEE NOTE; table 1: Because medical expenses, not equal the sum of the entries from the tables
damage losses, and cash and theft losses can all  that follow. When more than oneform of loss

result from a single victlmlzatlon, the estimate occurred during a single vlctimlzation, the loss was  '

of the number of victimizations ln parentheses does summed;



1

1-

5

-.1

I-

l

I

.l'

I' lil.ir -'l -il

!

ANNUAL REPORT
FISCAL YEAR I986

DISTRICT OF COLUMBFA
BOARD OF PAROLE

NIJIHJH UJrry, [ r, NlJ)cr

.l"

NJ'
7
li

!
1"r

I

'I
'l
!

il

=

.31 == 9- . -AUI1 ''1' F.Ll" ~. .' . -il

J

is

PAROLE GRANTS!'

ADULT
ProleGrants
Grants to Work Rtllid . .

Torn! Gnlnfi -.i

YOUTH
Purdue Gnntm -

-

, . . .
1

Grants' to ,Work - Robin; . . . . ; . ; . ; .
Total Grinti -

-. .

T*:'*l!.pr: = l;Grms

Post!' RELEASE.,
nEvocA-nea - AciloNs
Proh Warrnt = -.liii.lid,

Hmld Himqaucn Hcirlnn.,  -
Finn nvoemn Aezlbh

ADULT
Ctimfrll' -. .

Technlpal "
.

1 if
~ . -

-

- -
1 1: i

<YOUTH
Crirnihal
Ttdhnical . . .

TUB!' . . J 1 ; . ; .1; . .-.2 . . . £

Tau! Tchnlol l -il '

Criminal lvgjhtlon

FIGS - .

1..128
296

£425

214
128
342

1'.7,87'

11011

'8?5

252
270

522

59
11 1

170;

692

in' al: ; TY 88 Li'

1.223
320=

1.543.

231
139
3?0

1
- ,01 -3

1352

94.7

273
.292'

l' F -

~
.-1. ..r

64
120

1 £ 1 ~

749

1 f

TE540
+.368
1=928

217
167
384

2.312

1.Zea

1';112

.7

,4

4

"I

l

!

i

i
!

'I

i

!

f

322 =

345

1

78

'

it
1

/

J'

=
- -112'- -- *1

' '

21lF =

L

885

l

N

r'

. Hi"

Vi'

l'



O
.1

1985
ANNUAL
REPORT
DISTRICT OF COLUMBIA COURTS

TABLE 13

SUMMARY OF CRIMINALAACTIVITY 1985

Branch

U.S.Felony Misdemeanor Traffic
D.C.

Total

Misdemeanor

Pending January 1 2.488 3,328 2,259 469 8,544

Filed 6,160 19,443 12,440 5,081 ' 43,124

Reinstated 839 2,741 4.229 567*  -8.376

Transferred ln 600 600

Total to be Disposed 9,457 26,112 18,928 6,117 60,644

Dispositions

Priorfto Adiudicatlon
No Papers ' ' 5.843 1,997 2,037 9,877
Nolle Prosequl 19 3,704 3,484 1,083 * 8,230
Other 15 3 26

'

7 ; 51 '

Total 34 9.550 5,507  3,127 18,218
7

By Court
Jury Trials .910 694 19 5 1,626
court Trials 48 571 170 70 859
Pleas 4,377 7,454 3.165 400 15,396
DismissedlDwp 855 1,578 260 103 2,796
Incompetent to Stand.Trial 28 7 35
Security Forfeited 1,654 1,615 2.729
Other 9 10 19

Total 6,227 10,314 5268 1,653 23,462.;

Placed on'lnactive:status
Absconded 733 * 1.768 4,219 841 7,Ssit
Mental -Obsenlatlon

89 82 12 . 32 215
Pretrial Diversion 1,229 1,900 3,129 '

Traffic School 122 122

Total 622 3,079 6,253 8?3 1.1:;027

Transferred - Out 48 48

Total Dlspositions < 7,131 22343 1?,028 5553 52,155

Pending December 31 2.356 3,169 1.900 464 7,889

@
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