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Offire of the Attornep General -

Washington, B. €. 20530
-." i -
. ) .S April 1988
—~~. ... .The Honorable William W. Wilkins, Jr.

Chairman
United States Sentencing Commission
1331 Pennsylvania Avenue, N.W.
Suite 1400

- Washington, D.C. 20004

Dear Judge Wilkins:

Thank you for your reguest that the Administration provide
its views on means for deterring violation of criminal laws by
corporate entities. This issue was discussed by the Domestic
Policy Council and our response is attached.

By way of background, Thomas Moore, Member of the Council of
Economic Advisers, chaired an interagency working group that
produced the attached memorandum. Please feel free to contact
Dr. Moore at 395-5046 if you have any questions about our
response. .

The Administration appreciates the efforts of the U.S.
Sentencing Commission on this subject as well as the other areas
you have addressed. I am certain your work will be of great
benefit to law enforcement and the administration of justice
throughout the country.

Sincerely,
\J
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Edwin Meese III
Chairman Pro Tempore
Domestic Policy Council



THE WHITE HOUSE
WASHINGTON

March 30, 1588

MEMORANDUM FOR THE UNITED STATES SENTENCING COMMISSION
FROM: DOMESTIC POLICY COUNCIL
SUBJECT: Principles of Corporate Sentencing

I. Introduction

The sentencing practices that apply to corporate defendants
in Federal Courts across the country appear to stand in need of
reform. 1Initial review of data collected from executive
enforcenent agencies suggests that fines are often much smaller
than the harms inflicted by the corporate crimes the sanctions
are intended to punish. The generally low levels and lack of
uniformity of these fines imply the absence of a coherent
approach to the Federal sentencing of corporate defendants. The
Sentencing Commission has a unique opportunity to remedy this
problem. : .

Corporate sentencing is complicated by the nature of the
business entities that are the objects of criminal sanctions.
Business organizations consist of many different individuals with
different stakes and incentives with respect to the enterprise.
The problems of corporate sentencing are simplified somewhat,
howvever, because corporate crimes are largely economic in‘ -
character. Sanctions for corporate‘'crimes based on deterrence
generally do not run afoul of principles of moral desert or just
punishment. The treatment of corporate sentencing, therefore,
can follow practical lines, and need not raise questions as to
the appropriateness of different philosophies of punishment that
in this context are more complementary than conflicting.

This memorandum sets out in general terms an approach to
corporaté sentencing that the Domestic Policy Council (DPC)
has formulated with the cooperation of the various executive
agencies that have criminal enforcement responsibilities. The
objective is to encourage the Sentencing Commission to take these
observations and recommendations into account in formulating
guidelines that will apply to corporate defendants.



II. é.ﬂiral Objectives of Criminal Punishment '¢§j

Comzentators on the criminal law have long recegnized that
punishmént serves a number of different objectives.® Criminal
punishment serves to compensate the victim, to deter similar
crimes from occurring in the future, and to inflict on the wrong-
doer a just sanction. ’ '

Corporations and other business entities? present a special
case for criminal sentencing. As artificial rather than natural
persons, they are not subject to imprisonment. Genorglly,
therefore, sanctions take the form of monetary fines. Because
they are organized to pursue profits, their behavior probably
tends to be more reliably rational than that of individuals, who
sometimes commit crimes out of passion or while under the
influence of addicting substances. Most corporate crimes, by

"contrast, are motivated by a desire for pecuniary gain. For all
of these reasons, the general approach of deterrence seenms the
most appropriate for formulating the punishment of corporate
wrongdoers. In the context of corporate fines, moreover, the
deterrence approach is consistent with just punishment.

Fines should be set according to a standard that advances
the general purposes of the criminal laws. At a minimunm,
therefore, fines should be large enough to force the potential
criminal to take into account the social cost of its act, that
is, the cost the corporation would inflict on others through the
criminal act. Fines of this magnitude might be called compensa-
tory, because they take away froa the criminal, in effect, the
value of the harm that the criminal conduct inflicted on the

l see, e.q., H.L.A. Hart, Punishment and Responsibility,
chapter 1. “

2 nwmcorporations® will be used throughout to refer to all
for-profit business entities, whether incorporated or not.
Crimes by non-profit organizations present an important problem
that should be addressed in sentencing guidelines. They are,
however, beyond the scope of this paper. _

3 Adnministrative remedies frequently apply non-monetary
sanctions-on corporate wrongdoers. These sanctions include
debarment from doing business with the government, logs of
license, and other actions that impose losses on the firm. These
sanctions are not under review by the Comnmission or directly
subject to the quidelines. To the extent possible, however, these
renmedies should be coordinated with criminal fines that are
imposed for the same criminal actions along the same lines as
civil damage penalties. See discussion of civil liability below.
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victin. When a criminal corporation provides full restitution to
a victis, "1t pays in effect a compensatory fine. : X

In order to deter a crime effectively, hovever, the expected
gine must exceed the criminal's expected gain froa the crime.
Almost all crimes impose costs on society that are greater than
the benefits they bring to the criminal, sc an expected fine that
equals the social cost of the criminal act will in almest all
cases be sufficient to deter the act. If wve assume that the
criminal will be detected and punished for its crime, this fine
will be equal to the social harm caused by the crime.

This is, unfortunately, a most unrealistic assumption. Most
potential criminals realize that there is a chance of escaping
punishment altogether. This is no less true of organizations
than of individuals. If a criminal firm which is caught merely
has to return or pay for what it has stolen, for example, it
faces a no-lose situation. 1If it is caught, it is no wvorse off;
it merely gives back what it took. If it is not caught, it keeps
its booty. By dividing the harm caused by the crime by the
probability of detection,4 one can set the criminal sanction at a
level that eliminates the expected gain from the crime.

This approach is consistent with the principle that the
punishment should be equivalent to (or fit) the crime usually
associated with the ideal of.just punishment. The idea that
punishment for crime should be equivalent to the harm caused is,
of course, ancient: "An eye for an eye." Beyond this elerental
intuition, however, confusion may set in rapidly. Some argue
that a fine dictated by a deterrence approach may be justified
meconomically” but not morally. In fact, a deterrence-based fine
is a fine based on the harm that is caused by a crime, which is
also the basis for a just punishment. The harm caused by a crime
includes not only that inflicted on a particular victim, but also
other losses imposed by the crime on society at large.

] .

The deterrence approach captures most of the elements ,
usually advanced under just punishment theories. Characteristics
of a crime that make it particularly pernicious, such as crimes
that tend to corrupt government officials, or exploit vulnerable
victims, are usually also traits that make a crime more socially

4 wprobability of detection” is used throughout to mean the
probability that a crime is detected and the criminal. actually
punished -- in this context, this includes the actual payment of
the fine imposed by law. This probability should be considered
the average probability of detection and punishment. These
approximations are not intended to fluctuate with special efforts
to increase enforcement.
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paraful, more difficult to detect, or both. Through the use of
aggravating and mitigating circumstances that have been used
traditionally by courts in sentencing, factors that tend to 4
{ncrease the social harm of an offense, or make it more difficult
to detect, can be taken into account. The fact that the aggra-
vating and mitigating circumstances which the deterrence approach
suggests judges should consider are virtually identical to those
suggested by a just punishment approach, implies that the
differences between the two approaches are of little practical
conseguence.

Deterrence, therefore, is not an "econonic" as opposed to a
wmoral® basis for punishment. The claim that deterrence is not
moral is often made because the punishment that might initially
seen appropriate for a given crime, say, paying the victim for
the harm done, will usually be smaller than the punishment
required to deter such crimes. But because not all criminal
behavior can be detected and punished, a just punishment must
‘inflict an expected "eye" for an "eye" so that.the offender
expects to be punished by the same amount of harm that he
inflicts on others.

The criticism that the deterrence approaches would punish
criminals more than they deserve fails to give adequate -weight to
the fact that it is a primary -- perhaps the primary =--
responsibility of the state to protect its citizens from crime.
This idea is firmly rooted not only in the common law of crimes,
but in moral and political theory and tradition as well. 1If
criminal punishment does not serve adequately to protect citizens
from crime, it fails to achieve its primary purpose. If criminal
sanctions, including corporate sentences, fail to take account of
the true size of the harm criminals inflict on socliety, or the
difficulties of detecting and punishing certain kinds of crime,
then the criminal law will almost certainly fail to serve its
primary purpose. The general terms of the Congressional enact-
pents that apply to fines thus should be interpreted by the
gommission with the need to protect the public from crime firmly

n mind.

III. Principles of Corporate Sentencing

Corporate criminal liability provides the Federal Government
vith a powerful tool against crime. The sections below outline
the basic reasons why this is true, and suggest a general
approach to corporate sentencing that is consistent with the
justification for corporate criminal liability.



A. Mhy Punish Corporations?

Crimes are, in a literal sense, alvays comnmitted by natural
persons, hot abstract corporations. Why should corporations, :
rather than particular natural persons, be the object of criminal
sanctions? This question must be addressed initially to put the
purposes of corperate sentencing in perspective. The Federal
criminal law provides for corporate criminal 1iability wvhen an
agent of the corporation, while acting within the scope of his
employment, comnits a crime for the benefit of the corporation.
By punishing the corporation for crimes committed for its benefit
by its agents, the law creates an incentive for the corporation
to take the steps necessary to prevent its agents from comnitting
crinmes.

Punishing only the agents of corporations, and leaving the
corporate entities themselves untouched, would be a flaved
approach for several reasons. For many corporate crimes there is
no one person or group of persons who satisfy the lawv's require-
. ments for culpability. In practice, for example, it may be
impossible to prove that any one person or group of persons
actually had the intent which must be proven to establish guilt.
The corporation as a whole, however, may have had in its posses-
lionitho information necessary to know that a crime was being
comnitted. -

Problems such as this can be avoided by taking the nature of -
the business organization into account. The corporation is best
thought of as a network of contracts or agency relationships
defined by the various duties persons owe to the corporation and
vhich the corporation owes to them. When an agent of the
corporation commits a crime under conditions that make his firm
liable, there has been a failure within this network of agency
relationships. This network is supposed, among other things, to
prevent such crimes from occurring. But it is frequently
impossible to determine, especially to the high level of cer-
tainty demanded in criminal law, exactly where the systen of
monitoring broke down when a crime occurred. Courts are i11-
equipped to disentangle the web of corporate decisionmaking and
determine who within a corporation should have done what in order
to prevent a particular crime. Courts would have to undertake
this task, however, if they had to select individuals to punish,
rather than the corporation itself.

Punishing corporations also allows the government to use the
network of duties defined by substantive corporate law and
unwritten firm practices to distribute responsibility for
corporate crimes in a more accurate, refined, and efficient
manner than would be possible in many cases if prosecutors had to
select responsible agents on the basis of inadequate information.

Agents who, in the corporation's view, failed in their duties are
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subject to dismissal and other sanctions within the fira.
conversely, if corporations are not liable for the crimes of
their agents on their behalf, corporations may actually encourage
their agents to comnit such crimes, since the company could
benefit without bearing the risk of punishment.

The corporation is, moreover, best equipped to decide what
steps should be taken to prevent crimes on its behalf and to
control or eliminate those agents who expose it to criminal
sanctions. Managers, officers, and directors are exposed to
dismissal, civil lawsuits, and losses in personal vealth and
reputation if they fail to shield the corporation from criminal
1iability. These agents are also in the best position to decide
what is the least costly way to insure compliance with the law.
The corporation is organized to maximize profits and is under
constant pressure to do so. The threat of fines allows the
government to tap the interest in profits to make the corporation
use its extensive resources to prevent crimes on its behalf.

Management efforts to control the conduct of corporate
agents and employees are, however, scarce resources. When
corporate management pays too little attention to the possibility
of criminal behavior, it imposes social costs that are often
substantial. Similarly, however, management inattention.to other
aspects of the business enterprise can also impose significant
social costs. Profit and loss provide the proper signals of
social cost for business issues that confront a corporation, but
it is the level and structure of criminal penalties that must.
reflect the social costs of criminal conduct. Just as penalties
that are too low lead management to ignore the possibility of
crirminal conduct in favor of other concerns, penalties that are
too high may impose substantial social costs if they lead
management to slight other concerns. Expected penalties that
just exceed the expected social costs of criminal conduct provide
{incentives that are sufficient to deter crime, without
inappropriately diverting resources from the legitimate business
of the corporation. ' g

Because some violations are more serious than others, an
efficient penalty structure levies larger fines on more serious
potential viclations. If penalties are too high for relatively
insignificant violations of the law compared to the penalties
imposed for more serious viclations, corporate efforts to control
their agents and employees may be diverted to avoid relatively
insignificant violations at the expense of more important efforts
to control more serious violations. Penalties for all violations
must be sufficiently high to adequately deter, but they should
not be so high that they encourage unproductive efforts to avoid
relatively insignificant violations that impose far lower social
costs.

- = A aedB . B - o
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A more serious consequence ©f excessive penalties arises
wvhen it is difficult to distinguish between 102a1 and illegal
conduct. The goal of deterrence requires consideration of the
effects of penalties on other, similarly situated corporations,
not just.the corporation that has already been convicted.
Similarly situated firms that are not parties to the case may
lack familiarity with the details that led to a particular
conviction. Noreover, even unsuccessful prosecutions are likely
to impose significant costs on the firz that is challenged.
Excessive penalties may, therefore, discourage productive and
legal conduct that "looks like" the prohibited conduct.

B. . t o

The cash fine is generally the most appropriate sanction for
crimes committed by corporations. In order to arrive at the
correct fine, two basic factors should be considered, the size of
the harm imposed by the crime and the probability that the crime
will be detected and punished. Thus, we envision the sentencing
decision as consisting of two basic steps; first, an estimation
of the social harm caused by the crime; and second, the applica-
tion of a "multiple” that will take account of the probability of
detection associated with the crime committed. The guidelines,
wve believe, should make it clear to the courts that this is the
process they should apply, and should prgvido them with simple
rules to guide them through the process. We envision this
process as involving the consideration of aggravating and .
mitigating circumstances that have traditionally been used by
courts in setting sentences. The guidelines should help struc-
ture the application of these factors to sentencing within a
disciplined, intellectually coherent framework.

There is obviously a trade-off between the exhaustiveness of
making these estimates on wvhich the fine should be based and the
simplicity of the process. We believe the process must be simple
in order to be workable; departures from the guidelines might be
justified, however, in cases that are by their nature very large
and complex. In these cases, more detailed examination of the
barms caused and the probability of detection might be justified.

8 3zt i{s also important that the guidelines provide simple
and predictable rules because prosecutors and defense counsel
wvill rely on them in negotiating plea agreements. If the
guidelines are unclear or excessively complex, the plea
negotiation process will be made much more costly and difficult.



3. gstimating the Size of the HArm

The 2irst step in the determination of an appropriate
corporate fine should be an approximation of the loss or hara
caused by the criminal activity. The haras caused by corporate
crizes are usually difficult to estimate and, in any real
sentencing context, can only be approximated. Some corporate
crimes, such as fraud, produce harms that are more easily reduced
to definite monetary terms. Where victims of mail £raud, for
exanple, suffer financial ljosses of $1 million, the social hara
can be assumed to be at least that amount.

Certain other costs, however, should be included in an
estimate of the harm caused. The Federal Government bears costs
associated with detecting and prosecuting the crime. Sone
portion of these costs should be included in the fine because
expenditures on law enforcement could be invested in more
productive uses, were it not for criminal behavior. Potential
victims may also take steps to protect themselves againat crinmes
of the sort committed. These are costs to society as vell.
wWhile these costs can only be approximated, some effort should be
made in the guidelines to include them in the estimation of the

harm.

In practice, even purely monetary crimes produce harms that
are almost impossible to measurs exactly. Rules of approximation
should be used, therefore, to estimate social harms not captured
in the initial monetary estimate. These rules should be
formulated with the institutional capabilities of the Federal
courts in mind. Simplicity in this context is probably of prime
iwportance. Given the costs of deternining damages in civil tort
actions, which represent the most sophisticated procedures courts
have for determining the social costs of wrongful actions, the
justification for using simple rules of approximation appears to
be powerful. Currently, courts in effect use extremely simple
rules of approximation in setting larger sentences for more
harmful crimes and smaller sentences for less harmful ones.. The
guidelines would merely refine and rationalize this process so
that courts would have the benefit of the best available approxi-
mations of social harm and probability of detection embodied in a
:niforn framework that could be applied without excessive cost or

elay.

¥While estimates of harm must alwvays be approximate to some
degree, the court may be jJustified in expending greater resources
to determine the actual magnitude of the harm in cases where the
harr is very large or where the fines may inadvertently deter
legitimate business activity. Courts should be able to exercise
discretion in deciding whether a more extensive inquiry into the
size of harm is justified by these considerations.



L7 e g

- r
o 9 =

~

Some corporate crimes produce harms that are not easily
converted- into monetary terms. - The courts, howvever, have long
experience in dealing with non-monetary losses in monetary terms.
In tort actions, monetary damages are routinely avarded for loss
of reputation, loss of marital companionship, pain and suffering,
and many other kinds of hara not usually thought of in pecuniary
terzs. The imposition of monetary fines on corporations is
equally justified even for crimes that produce harms that are not
easily measured in monetary terms, especially where the alter-
native is to let the convicted defendant go unpunished or
insufficiently punished, or to involve the courts in inappro-
priate supervision of business activity. This is not to say,
hovever, that sentencing should be as complex as the determi-
nation of damages in a tort case: To the contrary, the
Comnmission should provide for guidelines to insure that this
undesirable result does not come to pass. That some harms are
not monetary, howvever, does not argue against the court's making
the best approximation it can of the appropriate monetary fine
for a crime that creates a nonmonetary harm.

These general recommendations could be implemented through
guidelines applied to specific areas of crime, such as fraud, and
through guidelines that apply to corporate crime generally.
Guidelines that apply to specific crimes should strive to use
sinple rules that make as accurate an estimate of the harm caused
as possible. For straightforward fraud cases, for example, such
rules should be easy to formulate. The harm caused is about
equal to the amount out of which victims have been defrauded.
There are some crimes and some characteristics of crimes,
howvever, that tend to cause social harms that are not easily
captured in monetary terms. For example, crimes that threaten
the integrity of government or important private institutions
pose difficult to measure, but nonetheless severe, dangers to
society. We recommend that the phase of sentencing during which
the social harm is estimated should include consideration of
aggravating circumstances which, if present, would increases the
size of the fine. ' '

2. stima obab ect nd nishme

In order to deter crime adeguately, punishment must take
account of the probability that a criminal will escape detection
and punishment. Probability of detection is probably more
difficult to estimate accurately than the size of harm inflicted
by a corporate crime. To estimate this factor directly, one

- .
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would nood'to know hov much crime of a given kind vent
undetected. In most cases, however, such data is currently not
available. . =
: [ * N .
Because data on probability of detection is inadequate, the
sentencing guidelines should use simple rules of approximation to
take into account the circumstances that make some catagories of
crime, and crimes committed in certain va{l, more difficult to
detect. Federal courts are also not equipped to make use of
complex data or analytic methods concerning probabilities of
detection. We recommend, therefore, that ptobabilit{ of detec-
tion be taken account of through applying a base estimate of the
probability of detection supplemented by the consideration of
aggravating and mitigating circumstances that, when present, will
increase or decrease the size of the fine imposed. While the
wprobability of detection" may not be a familiar phrase to the
courts, the substantive ideas underlying it are well known to
judges: The sophistication of the crime, concealment, mis-
representation, and the likelihood that victims would be able to

.recognize and report their loss are examples of factors that are

used to take account of the dangers which difficult-to-detect
crimes pose to society. Aggravating circumstances of these
traditional kinds could be incorporated both in guidelines
applicable to particular areas of crime, such as fraud and
environmental offenses, and in a guideline applicable to cor-
porate sentencing generally, in order to accomplish the same
purposes.

All agencies of the Executive Branch should be asked to
cooperate fully with the Sentencing Commission in providing it
with the data and analyses necessary to allow the Comrission to
develop reasonable estimates of the social harms caused by crime
and the probabilities of detecting those crimes, at the request
of the Commission. This cooperation will assist the Commission
in formulating the sentencing guidelines. All independent

€ Generally, random audit procedures, like those employed
by the Internal Revenue Service, are' necessary to make relatively
exact estimates of the probability of detection. Where random -
audit results from Federal programs are available and relevant to
a particular offense, they should be used to estimate probability
of detection. '

7 While it is important that the guidelines explain to
Judges the principles underlying the use of a multiplier based on
probability of detection and punishment, "probability.of
detection®™ is probably not the best term for this part of the
sentencing formula. "Deterrence multiplier" would be the more
appropriate phrase for use in the official guidelines.
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agencies of the Federal Governzent should be requested to'oupply
such data and analyses, at the request of the Commission. ;
. ”~. ' .

3. Non-Fine Sanctions

The Sentencing Commission has the authority to provide for
sanctions other than fines for crimes committed by corporations.
Probation, for example, is nov authorized by statute as a
separate category of punishment. In general, the DPC believes
that probation of corporations should be used principally to
insure that the court-imposed sanctions are complied with.
Probation should not be used as a substitute for or in lieu of
fines. There is a danger that probation could be used to set up
ongoing monitoring by the courts of private firms. Probation is
in some circumstances, however, a valuable and cost-effective
tool to remedy a continuing violation or to help remedy corporate
practices as necessary to insure compliance with the law.
Probation might also be used to impose conditions on convicted
firms that will increase the probability of detecting future
crimes by that firm. 1In some cases firms that have been caught
and convicted of a crime may learn how to reduce their proba-
bility of being caught in the future. 1In such cases, probation
could be used to make any future violation of the lawv more
readily detectable. .

Moreover, probation may be in some circumstances a proper
method to bring about restitution for the harm caused by the
crime. legally, restitution for non-Title 18 offenses, if it is
to be provided for at all, might have to be provided for under
probation conditions. TRestitution for some crimes, such as
environmental crimes, might involve, for example, cleaning up or
paying for cleaning up improperly disposed waste material. It is
important, howvever, that the deterrent effect of the entire
penalty package be considered. For the penalty to have the
correct deterrent effect, the fulfillment of the probation” -
conditions, plus the payment of fines should equal the total
penalty indicated by consideration of the size of the harm and
probability of detection.

Guidelines concerning probation must be carefully crafted to
prevent abuses from occurring. Otherwise, there would be a risk
of a vast expansion of judicial authority in areas where the
courts have little experience or expertise. The Administration
should, consistent with its commitment to the principles of
Federalism, strongly oppose guidelines which would allow proba-
tion conditions that permitted courts to supervise the ongoing
business activities of private enterprises when they are more
properly regulated by State law.
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4. Restitution

_ - . :

Statutes provide that defendants should make restitution to
victias to the extent possible and that payment of fines should
take place after restitution is made. S8ince restitution is a
cost borne by the defendant, it has the sane effect as a fine
from the point of viev of deterrence. When determining the
appropriate fine, courts should consider restitution as part of
the package of sanctions and confora the package of sanctions to
the level suggested by the analysis discussed above. For
exanple, a court may determine that the appropriate level of
sanction is a fine three times the loss imposed by crime. 1In
this case, full restitution, plus a fine equal to twice the loss,
would be an appropriate sentence.

S. v e nina ab

Some crimes involve wrongful actions that expose wrongdoers
to civil as well as criminal 1iability. Some Federal statutes,
indeed, provide for civil penalties of up to three times the
damages actually imposed. It is possible that in some cases
defendants who incur large criminal fines and civil liability
vill bear sanctions much larger than those required by .
deterrence. Unless so severe a punishment is warranted on other
grounds, such a fine would be inconsistent with 18 U.S.C. Section
3552(a) which prohibits fines greater than necessary to achieve
deterrence unless required for other specific purposes.

In areas such as securities regulation, there would appear
to be significant risk that the cumulation of civil and criminal
penalties would impose sanctions so large that parties engaged in
.lawful conduct would be deterred out of fear that they would be
mistakenly convicted, mistakenly found civilly liable, or both.
While there is no mechanical way in which courts can anticipate
civil penalties when making criminal sentencing decisions, the
guidelines should be formulated to take account of this problenm.
If civil damages have been awarded for the actions out of which a
criminal conviction arises, it would be appropriate for the court
to take damages imposed civilly into account in determining the
criminal sentence. Thus, if victims have already been made whole
through civil damages, criminal restitution would be duplicative,
assuning the same wrong is at issue. Conversely, the payment of
full restitution after criminal conviction should be taken into
account in the calculation of civil damages.

This principle does not apply, however, where the corpora-
tion is unable to pay the fine imposed. In such cases, it is
entirely appropriate for the purposes of deterrence to impose the
portion of the fine not paid by the corporation on the corporate
agent (or agents) who was (or were) in a position to prevent the
crime. Whether it will be legally possible to do this in any
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given case depends, of course, on the particular facts of the
case and the resolution of many questions of lav that may be
involved. "To the extent possible, however, the guidelines should
avoid creating the situation in which fines go unpaid because
corporations, but not their controlling agents, are unable to pay

thea.

6. Bize of Offending Corporation

In the view of the DPC, the magnitude of the fine necessary
to secure adequate deterrence does not depend on the size of the
corporation that committed the offense. Every corporation looks
on each activity as profit or loss producing, regardless of its
size. Thus, the appropriate fine should not vary with the depth
of the pockets of the defendant. The guidelines, therefore,
should not include size of the corporation as a factor that
should be considered in the setting of a fine. Moreover, it is
unclear whether the Criminal Fine Enforcement Act would permit
fines to be increased beyond that required for adequate
deterrence merely because the corporation which committed the
crime vas large, or reduced below the level required for adequate
deterrence, because the firm was small. Thus, the size of a firm
is per ge irrelevant to sentencing. However, the court should be
permitted to review the entire penalty "package"™ to determine
wvhether the penalty will have the appropriate deterrent and
punitive impact. In unusual, atypical, or extraordinary cases,
the court may depart to reflect a more appropriate deterrent or
punitive impact. ,

cC. 885 su cle

A fine calculated to achieve the correct level of detérrence
is based on the harm a crime causes to society, not on the firm's
size or ability to pay. Unfortunately, firms with few assets can
nevertheless cause great harms. If a firm need not bear the cost
of fines equal to or greater than its total assets, howvever, it
will not be adequately deterred from committing crimes. This
problen is similar to that of the potential tortfeasor whose
assets cannot cover debts to involuntary creditors, such as
accident victims, on vhom he may inflict damages. If the
tortfeasor or criminal is engaged in a risky line of business, he
has an incentive to undercapitalize so as to avoid exposure to
damage awards or fines.

To avoid these dangers, tort law provides for personal
liability of corporate control persons. Failure of managers to
exercise proper care in supervising corporate agents can expose
then to personal liability, against which the corporation will
usually indemnify them. Because of this system of dual liabi-
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14ity, managers in turn have the incentive to make sure that the -
corporation is sufficiently capitalized either to bear the cost
of a damage avard or to indemnify them against personal liabie -
1ity. -If-corporate agents are themselves judgment proog, s
however, the fira does not internalige the costs of risky WG
behavior. Civil liability may, therefore, attach to top
corporate ofticials, vho are most likely to have substantial
personal assets vhich they will have the incentive to require the
corporation to insure.

Criminal lawv appears to be less flexible in its ability to
rovide incentives to firms to internalize the costs of risky
shavior. Top corporate officials may or may not be liadle for

crizes connitted by corporate agents. Liability for crimes, the
fines for which the corporation has insufficient assets to cover,
cannot be shifted to managers as easily as civil damage awards
can. This probler is practical as vell as theoretical. A
corporate conviction can leave the fictional corporate entity
without assets while the top managers form another corporation to
prey upon nev victims.

Solving the problem of asset insufficiency in criminal law
presents a difficult challenge. It is clear, howvever, that this
problem would only be exacerbated by the notion that the threat
of bankruptcy ought to be a defense against a corporate.criminal
having to bear as much of the cost as it is able, up to all of
its assets, of a justly imposed fine. Moreover, if corporate
criminals need not expect to pay the full expected social costs
of the crimes they inflict on society, then the government is
effectively giving then the incentive to commit crimes.

The guidelines should therefore not permit the prospect of
bankruptcy alone to reduce the amount of the fine imposed. Under
Chapter 11 of the Federal bankruptcy code, a bankrupt firm can
reorganize and continue to operate. Fines are, therefore, not
likely to drive firms that can lawfully operate at a profit inte
extinction. 1If a firm cannot survive reorganization, it suggests
that income from criminal activity may have been a necessary
condition for its continued operation, in which case extinction
of the firm is probably desirable. The Commission may wish to
consider using probation in conjunction with the laws of
bankiuptcy to insure that the fine imposed is paid to the exten
possible. .

IV. Conclusion

The Sentencing Commission has a unique opportunity to refora
the sentencing of corporate defendants in the Federal courts.
While many of the problems involved in developing rational
sentencing procedures for corporations are extremely challenging,
the DPC {s of the viev that now is the time to take the important

-~ e e ke A e - a



[ 34 .-o e ,

AR fady TP

o A e )8 -
B ?:-:’,\.‘-_.;%‘1;/ et
s ST

girst otopl. Over time, the basic approach of utttng corpouu -

i : $4NOS .oqotdtng to the size of the social harm and the

probability of detection can be refined and prebleas ironed out
!ho evolution of lav implicit in our legal systeam provides one
means vhich this process of refinement can ocour. The
Commission, moreover, can revisit organizational sentencing after

idelines are promulgated and can make changes dbased on exper-

ence. The DPFC recomnends that the Administration cooperate in
every vay possible to assist the Commission in its {mportant
efforts to improve the criminal justice systea and take the steps
necessary to authorize this cooperation. The recommendations and
analysis above will, ve hope, be useful to the Comnission in
tor-uiatinq its policies and guidelines concorninq organiszational
sanctions.



