
FEDERAL DEFENDER  

SENTENCING GUIDELINES COMMITTEE 

801 I Street, 3rd Floor 

Sacramento, California 95814 

Chair:  Heather Williams     Phone: 916.498.5700 

 

April 18, 2025 

 

Honorable Carlton W. Reeves 

Chair 

United States Sentencing Commission 

One Columbus Circle, N.E. 

Suite 2-500, South Lobby 
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Dear Judge Reeves: 

The Federal Public and Community Defenders are pleased to provide 

comment on the criteria the Commission uses for selecting guideline 

amendments for retroactive application under §1B1.10.  

Section 1B1.10’s background commentary lists three non-exhaustive 

criteria the Commission has historically relied on when making retroactivity 

determinations after adopting an amendment lowering the guidelines range 

for certain individuals: (1) the purpose of the amendment; (2) the magnitude 

of the change in the guideline range made by the amendment; and (3) the 

difficulty of applying the amendment retroactively.1 Since 1989, advocates 

have referred to these and other relevant factors to advocate for or against 

retroactivity, and the Commission has relied on the same to make 

ameliorative amendments either retroactive or prospective only.2 

Most recently, in August 2023, the Commission cited principally to 

these criteria to make retroactive Parts A and B of Amendment 821 (the 

 

1 See USSG §1B1.10 (Background) (identifying these concepts as “[a]mong the 

factors considered by the Commission” in identifying retroactive amendments). 

2 USSC, Issue for Comment: Criteria for Selecting Guideline Amendments 

Covered by §1B1.10, at 1 (Dec. 2024) (noting the non-exhaustive list of criteria were 

originally promulgated in the §1B1.10 policy statement in 1989). 

https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-friendly-amendments/202412_IFC.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-friendly-amendments/202412_IFC.pdf
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Criminal History Amendment).3 But at its August 2024 public meeting, the 

Commission announced it would not vote on whether to make retroactive four 

2024 ameliorative guideline amendments. Instead, Chair Reeves explained 

the Commission was “heed[ing] the calls” of stakeholders who asked the 

Commission “to identify clear principles that will guide its approach to 

retroactivity.”4 One such stakeholder, former DOJ ex officio Commissioner 

Jonathan Wroblewski, publicly criticized the retroactivity criteria and other 

§1B1.10 background commentary as “bland and unhelpful,” because 

advocates can reasonably analyze these criteria “and come to opposite 

conclusions.”5 He claimed the Commission has failed, over the years, to 

explain how these criteria should be “measured and assessed against one 

another” and to set forth guiding principles on how to apply the listed factors 

and “how they weigh against the interests of finality.”6 He then called on the 

Commission to develop a reasoned set of principles from the §1B1.10 criteria 

to provide the public better transparency into its retroactivity decision-

making.7 

In December 2024, the Commission published an Issue for Comment 

(IFC) on the criteria for selecting guideline amendments covered by §1B1.10.8 

The Commission requests feedback regarding: whether it should provide 

further guidance or brightline rules on how to apply the criteria and, if so, 

what that guidance should be (IFC 1); whether any listed criteria are more 

appropriately addressed in the Commission’s Rules of Practice and Procedure 

(Rules) rather than §1B1.10 (IFC 2); and whether it should retain and 

 
3 USSG, App. C, Amend. 825, Reason for Amendment (Nov. 1, 2023). This 

decision was split, with three Commissioners voting against retroactivity for both 

parts and four Commissioners voting in favor. See USSC, Tr. of Pub. Meeting on the 

Proposed Retroactive Application of the 2023 Criminal History Amendments, at 58–

59 (Aug. 24, 2023). 

4 USSC, Tr. of Public Meeting on the Proposed Retroactive Application of Certain 

2024 Amendments, at 10 (Aug. 8, 2024). 

5 See generally Reply Statement of Jonathan J. Wroblewski to USSC on the 

Proposed Retroactive Application of Certain 2024 Amendments, at 2 (July 17, 2025).  

6 Id. at 2, 4. 

7 Id. at 4–5.  

8 See generally Retroactivity Criteria Issue for Comment.  

https://www.ussc.gov/guidelines/amendment/825
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230824/transcriptR.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230824/transcriptR.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20240808/transcript.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20240808/transcript.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202407/89FR36853_reply-comment_R.pdf#page=117
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202407/89FR36853_reply-comment_R.pdf#page=117
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incorporate into §1B1.10 language in Rule 4.1A that “[g]enerally, 

promulgated amendments will be given prospective application only” (IFC 3). 

Below, Defenders address each of these questions in turn.  

I. The Commission should maintain the existing retroactivity 

criteria but may wish to draw from its organic statute to provide 

further guidance or modify these criteria (IFC 1).  

A. The current standard is workable. 

As an initial matter, Defenders do not agree with Mr. Wroblewski that 

the current standard is unworkable simply because different advocates can 

make reasoned but opposing arguments under this standard. That 

stakeholders can interpret the retroactivity criteria in “diametrically opposite 

ways”9 simply reflects the nature of legal standards and advocacy. In 

litigation, opposing parties use the same legal standard to advocate for 

opposing outcomes every day. In the sentencing context, defense attorneys 

frequently rely on the § 3553(a) factors to argue for probation or time served, 

while the government uses those same factors, in the same case, to suggest a 

lengthier prison term is warranted. In the policy space, where the 

Commission exercises wide discretion to make judgment calls consistent with 

broad statutory directives, it is even more appropriate and expected that 

stakeholders with diverse and distinct backgrounds, perspectives, interests, 

and ideologies would make reasoned but opposing arguments.  

After reviewing these stakeholder comments and hearing testimony, 

and after its own internal discussion and debate, the Commission—a 

policymaking body—does as was intended: It makes policy decisions on 

whether amendments should be made retroactive based on the strongest 

arguments under the relevant standard.10 Mr. Wroblewski’s criticism 

misunderstands the value of the retroactivity criteria—they do not identify 

 
9 See Wroblewski Reply, at 3.  

10 See §1B1.10 (Background) (“The listing of an amendment in subsection (d) 

reflects policy determinations by the Commission that a reduced guideline range is 

sufficient to achieve the purposes of sentencing and that, in the sound discretion of 

the court, a reduction in the term of imprisonment may be appropriate for previously 

sentenced, qualified defendants.”).  
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some objectively indisputable outcome, but guide advocates in advancing 

policy arguments for or against retroactivity.  

Nor does the fact that one set of commissioners declined to make the 

recency amendment retroactive while other commissioners chose to make the 

similar status points amendment retroactive prove the current standard 

fundamentally flawed. As with different judges at every level of the state and 

federal court systems, different commissioners will view and weigh the same 

factors differently. There are inevitable distinctions in sentences despite 

similar facts from one courtroom to the next, with some judges developing 

reputations as tough sentencers while others are more lenient. And there are 

frequent dissenting opinions applying the same statutory or constitutional 

provisions to the same set of facts as those in the majority. These are realities 

of legal and policy decision-making in our flexible, discretionary legal 

tradition, not aberrations. They reflect a legal system working as intended, 

not one that is broken.  

Moreover, the Commission’s standard for making retroactivity 

decisions has been established, well-recognized, and has proven workable for 

the last three-and-a-half decades. While experienced policy attorneys are 

adept at arguing for or against retroactivity for the same amendment using 

the same criteria, the decision is ultimately left to the sound discretion of the 

Commission, as envisioned by the Sentencing Reform Act (SRA).11 The 

Commission has been able to determine, after reviewing advocates’ 

arguments, in which direction it believes the factors weigh.  

Although Defenders see no need to significantly alter the current 

standard, in the next section we suggest ways, consistent with congressional 

directives, that the Commission could elaborate on the purpose and 

magnitude prongs of its three-factor test to provide stakeholders additional 

guidance. For ease, at the end of that section, Defenders include a sample, 

redline of the relevant §1B1.10 background paragraph that incorporates our 

suggestions.   

 
11 See Dillon v. United States, 560 U.S. 817, 826 (2010) (discussing the 

“substantial role Congress gave the Commission with respect to sentence-

modification proceedings” including both “whether to amend the guidelines, §994(o), 

and whether and to what extent an amendment will be retroactive, §994(u)”).  
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B. Any additional guidance in §1B1.10 should come from 

congressional mandates in the Commission’s organic 

statute.  

As discussed above, the current §1B1.10 criteria provide a helpful 

foundation, and sufficient transparency to the public, for guideline 

amendment retroactivity decisions. And, because the criteria are not 

exhaustive,12 commentators and the Commission can and do rely on 

additional factors, where appropriate, to either flesh out or expand upon the 

existing criteria. That said, if the Commission believes explicit further 

guidance is needed, it should look to factors Defenders, other advocates, and 

past Commissions have raised during retroactivity amendment cycles. Many, 

if not all, of these considerations come from the Commission’s obligations 

outlined in 28 U.S.C. §§ 991 and 994.  

In creating the Commission and tasking it with the important and 

complex job of establishing national sentencing policy, Congress identified 

the most-salient factors for the Commission to bear in mind when carrying 

out its duties. And they are not mere suggestions, but mandates that the 

Commission must follow. These factors include, for instance, the requirement 

that the Guidelines reflect advancement in knowledge of human behavior as 

it relates to the criminal justice process,13 promote fairness in sentencing,14 

reduce unwarranted racial and other disparities, 15 and advance the statutory 

sentencing purposes in § 3553(a).16 Especially critical, the Guidelines must be 

“formulated to minimize the likelihood that the Federal prison population 

 
12 See USSC, Issue for Comment: Criteria For Selecting Guideline Amendments 

Covered by §1B1.10 at 1 (Dec. 2024)  (“The Background Commentary to 1B1.10 . . . 

provides a non-exhaustive list of criteria the Commission typically considers” and 

“[t]his non-exhaustive list of criteria has remained substantively unchanged since 

the Commission originally promulgated the policy statement at §1B1.10 in 1989.”).  

13 28 U.S.C. § 991(b)(1)(C). 

14 Id. § 991(b)(1)(B). 

15 See id. § 994(f) (mandating that the Commission pay “particular attention to 

the requirements . . . [for] reducing unwarranted sentencing disparities”). 

16 Id. § 991(b)(1)(A). Critically, in addition to identifying three non-exhaustive 

criteria relevant to the retroactivity decision, §1B1.10’s background commentary 

explains that “[t]he listing of an amendment in subsection (d) reflects policy 

determinations by the Commission that a reduced guideline range is sufficient to 

achieve the purposes of sentencing . . . .” 

https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-friendly-amendments/202412_IFC.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-friendly-amendments/202412_IFC.pdf
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will exceed the capacity of the Federal prisons”17—an attribute retroactivity 

is exceptionally able to address. 

1. Advancement in knowledge of human behavior as it 

relates to the criminal justice process 

As the Commission seeks to balance its “mission of implementing data-

driven sentencing policies with its duty to craft penalties that reflect the 

statutory purposes of sentencing,”18 commentators and the Commission alike 

have historically relied on § 991(b)(1)(C) during retroactivity amendment 

cycles. This is particularly true when empirical evidence, such as scientific 

data and sociological assessments, support the underlying amendment.19  

For instance, in applying Parts A and B of Amendment 821 

retroactively, the Commission noted these amendments were driven by 

updated recidivism data, as well as data on court sentencing practices, 

reflecting advancements in knowledge related to the criminal justice 

process.20 That year, both Defenders and NACDL argued that because 

Amendment 821 was grounded in recidivism research and data reflecting 

advancement in knowledge of human behavior, it should be applied 

 
17 Id. § 994(g). 

18 See USSG, App. C, Amend. 825, Reason for Amendment (Nov. 1, 2023) 

(explaining decision to apply Amendment 821 retroactively).  

19 See, e.g., Defender Comments on USSC’s 2007 Proposed Retroactivity 

Amendments, at 5 (Oct. 31, 2007) (“[T]he Commission has acted in response to 

scientific data and sociological assessments in order to remedy unwarranted 

disparity and to reduce disproportionately severe sentences as compared with other 

drugs.”); USSC, Tr. of Public Meeting on Retroactive Application of Amend. 750, at 

21 (June 30, 2011) (Comm’r Howell) (describing amendment as “the culmination of 

many years of Commission research, data collection, analysis, and reports that 

persuaded us that the steps we took in 2007, 2008, 2010, and today are the right 

ones.”); USSC, Tr. of Public Meeting on Retroactive Application of Amend. 782, at 11 

(Aug. 24, 2023) (Chair Reeves) (“The Commission originally believed status points 

were consistent with the existing empirical research assessing components of 

recidivism and patterns of career criminal behavior. But the most recent data proves 

we were wrong.”). 

20 See Amend. 825, RFA (“The purpose of these targeted amendments is to 

balance the Commission’s mission of implementing data-driven sentencing policies 

with its duty to craft penalties that reflect the statutory purposes of sentencing and 

to reflect ‘advancement in knowledge of human behavior as it relates to the criminal 

justice process.’”). 

https://www.ussc.gov/guidelines/amendment/825
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/20071100/PC200711_003.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/20071100/PC200711_003.pdf
https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230824/transcriptR.pdf
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retroactively.21 And when, in June 2011, the Commission voted to make Parts 

A and C of Amendment 750 retroactive, Commissioner Howell remarked 

that, among the “lofty” statutory responsibilities the Commission must 

consider when making retroactivity determinations, is whether the 

amendment “reflect[s] to the extent practicable, advancements in knowledge 

of human behavior as it relates to the criminal justice process.”22  

Likewise, the legislative history of the SRA, encouraging retroactivity 

if the guidelines amendment is a result “of a change in the community views 

of the offense,” supports including § 991(b)(1)(C) as a further guidepost. 23 The 

two considerations are remarkably similar. Accordingly, if the Commission 

wishes to add guidance to “the purpose of the amendment,” Defenders 

recommend adding language from § 991(b)(1)(C). 

2. Ensuring fairness and reducing unwarranted 

disparities 

The Commission’s organic statue also prioritizes “certainty and 

fairness” and reducing “unwarranted disparities” by referencing these factors 

in two separate provisions.24 Adding to this, some past Commissioners have, 

on occasion, cited “fundamental fairness” concerns as a justification for 

 
21 Defender Comments to USSC on Retroactivity of the 2023 Amendments, at 14 

(June 23, 2023) (“When the Commission amends the guidelines to better reflect 

advancement in knowledge of the criminal justice process, the benefit of that 

knowledge should be shared among all to whom it applies.”); NACDL Comments to 

USSC on Retroactivity of the 2023 Amendments, at 4 (June 23, 2023) (“As the 

Commission has been tasked by Congress to establish sentencing policies that 

‘reflect advancement in knowledge or human behavior as it relates to the criminal 

justice process,’ the Commission’s recent studies make clear that including status 

points and over-punishing zero-point offenders do not further the purposes of 

sentencing. NACDL cannot think of a more compelling reason for retroactivity than 

the data-supported conclusion that human beings may be serving unnecessarily 

lengthy prison terms without it.”). 

22 USSC, Tr. of Public Meeting on Retroactivity of Amendment 750, at 23 (June 

30, 2011) (Comm’r Howell). 

23 S. Rep. 98-225, at 180 (1983) (“[I]f there is a major downward adjustment in 

the guidelines because of a change in the community view of the offense, the 

Commission may conclude that this adjustment should apply to persons already 

serving sentences.”) 

24 See 28 U.S.C. §§ 991(b)(1)(B), 994(f). 

https://src.fd.org/sites/src/files/blog/2024-12/20230623-Defenders%27%20Comment%20on%20Retroactivity%20of%20Parts%20A%20and%20B.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202306/88FR28254_public-comment.pdf#page=118
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202306/88FR28254_public-comment.pdf#page=118
https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ojp.gov/pdffiles1/Digitization/93948NCJRS.pdf
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making certain amendments, including 750 (Parts A and C) (“Fair  

Sentencing Act”) and 706 (“Crack Minus Two”), retroactive.25  Seizing upon 

these statements, some commentators and Commissioners have argued that 

an amendment that does not, in their view, redress a fundamental unfairness 

or serious miscarriage of justice, should not be made retroactive.26 Defenders 

disagree.  

While determining an amendment addresses a fundamental fairness 

concern should be a sufficient basis for retroactivity, it should not be elevated 

to a necessary factor for two reasons. First, nothing in § 994(u) or its 

legislative history supports fundamental fairness as a prerequisite to 

retroactivity. The phrase appears nowhere in the statute and fairness is only 

one of multiple purposes identified by the SRA.27 Indeed, the Commission has 

made many amendments retroactive without specifically finding the 

amendment redresses a fundamental unfairness or serious miscarriage of 

justice.28 Second, the concept of redressing a fundamental unfairness or 

serious miscarriage of justice is just as malleable as the other criteria the 

 
25 See, e.g., USSC, Tr. of Public Meeting on Retroactivity of Amendment 750, at 

13, 17 (June 30, 2011) (Vice Chair Jackson); id. at 37 (Vice Chair Carr). 

26 See, e.g., Statement of Sapna Mirchandani on behalf of Defenders to USSC on 

Retroactivity of Criminal History Amendment to §4A1.1 (Status Points) and §4C1.1 

(Zero-Point Offenders), at 3–4 (July 19, 2023) (citing to 2023 letters from the CLC 

and DOJ); USSC, Public Meeting Minutes, at 2 (Sept. 16, 2010) (reflecting that 

Commissioners Howell, Jackson, and Castillo voted against making the recency 

amendment retroactive in part because that amendment was “not intended to 

address a fundamental fairness issue like the crack cocaine amendment”). But 

compare USSC, Tr. of Public Hearing on Retroactivity of 2014 Drug Amendment, at 

252–53 (June 10, 2014) (VC Jackson) (suggesting that Amendment 782 (“Drugs 

Minus Two”) did not address the same kind of fundamental fairness concerns as 

“crack retroactivity”) with USSC, Public Meeting Minutes, at 8 (July 18, 2014) 

(reflecting that Vice Chair Jackson voted in favor of retroactivity of Amendment 

782). 

27 See generally 28 U.S.C. § 991 et seq. 

28 See FAMM Comments Supporting Retroactivity of 2024 Amendments, at 3–4 

(July 22, 2024) (discussing instances where the Commission made amendments 

retroactive without an explicit finding that fundamental fairness necessitates 

retroactivity); Statement of Mary Price on behalf of FAMM to USSC on Retroactivity 

of 2023 Criminal History Amendment, at 1 (July 10, 2023) (“[E]ven if the 

Commission finds addressing fundamental fairness is not one of the anticipated 

outcomes of retroactivity, the Commission has historically made prior amendments 

retroactive without a finding of fundamental fairness.”). 

https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/FPD.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/FPD.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/FPD.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20100916/20100916_Minutes.pdf
https://www.ussc.gov/sites/default/files/transcript_1.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20140718/meeting-minutes.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202407/89FR36853_reply-comment_R.pdf#page=109
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/FAMM.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/FAMM.pdf
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Commission is now examining.29  Nonetheless, ameliorative amendments 

that lead to fairer sentencing outcomes deserve special consideration in the 

retroactivity context, and the Commission may wish to highlight this factor to 

elaborate on the purpose prong.  

Relatedly, the Commission has justified retroactivity decisions as 

needed to ameliorate longstanding, unwarranted racial disparities in 

sentencing. For example, to support retroactive application of Amendment 

750, Commissioner Howell explained:  

Among the purposes of sentencing that we must try to achieve 

are fairness, proportionality, and avoiding unwarranted 

sentencing disparities. And to my mind, retroactive application 

of Parts A and C of our guidelines—FSA guideline amendment 

helps to achieve those purposes of the Sentencing Reform Act. I 

share the view of the Congressional Black Caucus that 

retroactive application of the Fair Sentencing Act guideline 

changes would help address racial disparities and excessive 

sentences for crack offenders and undo a long history of injustice 

in federal sentencing.30 

 And in 2023, when discussing the importance of retroactively applying 

the status points amendment, Commissioner Gleeson said:  

The comments we received could not establish more clearly that 

Black and Brown people in our country have been arrested and 

 
29 Compare USSC, Tr. of Public Meeting on Retroactivity of Amendment 821, at 

29–30, 43–44, 46 (Aug. 24, 2023) (statements on behalf of commissioners voting 

against retroactivity of Parts A and B of Amendment 821 in part because, in their 

view, those amendments fail to address issues of systemic unfairness) with id. at 48–

49, 54 (Comm’r Gleeson) (disagreeing and arguing that Amendment 821 redressed a 

fundamental unfairness affecting thousands of predominantly Black and Brown 

individuals “based on assumptions we now know from the data are wrong”).  

30 USSC, Tr. of Public Meeting on the Retroactive Application of Amend. 750, at 

24 (June 30, 2011); see also Congressional Black Caucus Comments to USSC 

Supporting the Retroactive Application of Parts A and C of Amendment 750, at 1 

(May 26, 2011) (“While both Democrats and Republicans acknowledged that the 

federal cocaine laws were exacerbating racial and sentencing disparities, the CBC 

recognizes that making this amendment to the sentencing guidelines retroactive is 

the next step in correcting this 25-year-old injustice.”).  

https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230824/transcriptR.pdf
https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/20110602/CBC_Comment.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/20110602/CBC_Comment.pdf
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convicted and then found themselves in the status of being 

under supervision at disproportionately higher rates for decades. 

And not for justifiable reasons . . . . There’s no such thing as 

fully remedying a racial disparity that’s been baked into our 

criminal justice system for so long. But making these 

amendments retroactive will have a tangible effect on thousands 

of people of color.31      

Because increasing fairness in sentencing and reducing unwarranted 

disparities are critical congressional mandates the Commission and 

stakeholders have historically relied on to support retroactivity, it makes 

sense to offer further explicit guidance grounded in these ideals.  

3. Minimizing the likelihood that the federal prison 

population will exceed the capacity of the federal 

prisons 

One essential and particularly timely duty of the Commission, as set 

forth by Congress, is to “take into account the nature and capacity of the 

penal, correctional, and other facilities and services available,” and to 

“formulate[] [sentencing guidelines] to minimize the likelihood that the 

Federal prison population will exceed the capacity of the Federal prisons[.]”32 

Considering the Bureau of Prisons’ serious infrastructure and staffing needs, 

overcrowding, history of systemic abuse, and current administration 

upheaval, the “BOP lacks the capacity to safely and humanely hold the 

people sentenced to federal prison.”33  And despite the commands of 28 U.S.C. 

§ 994(g), the BOP has long operated beyond any semblance of adequate 

capacity.34 Given the BOP’s myriad problems, retroactivity decisions should 

include consideration of § 994(g). Indeed, § 994(g) is a particularly intuitively 

 
31 USSC, Tr. of Public Meeting on Retroactivity of Amendment 821, at 48–51 

(Aug. 24, 2023). 

32 28 U.S.C. § 994(g).  

33 Defender Comments on the USSC’s 2025 Proposed Amendments on Drugs, at 

13 (Mar. 3, 2025).  

34 See id. at 9 (Mar. 3, 2025) (“[T]he OIG has issued over 100 reports in the past 

20 years that have identified recurring issues that impede the BOP’s efforts to 

consistently ensure the health, safety, and security of all staff and inmates within 

its custody.” (citation and quotation marks omitted)). 

https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230824/transcriptR.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/2025031213/FPD.pdf
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sound consideration given its direct connection to current (as opposed to 

forward-looking) prison capacity issues. 

As with addressing empirical advancements, fairness, and 

unwarranted disparities, the Commission has previously relied on the 

number of individuals impacted by amendments and has cited § 994(g) to 

support retroactivity. 35 Specifically, the Commission emphasized its 

obligation to alleviate federal prison overcrowding in adopting Amendment 

782,36 and applying the amendment retroactively.37 More generally, when 

discussing the “magnitude” factor for retroactivity determinations, Defenders 

and other commentators have highlighted not just the extent of the reduction 

in the guideline range, but the overall “impact of retroactivity,” including the 

number of people who would potentially be released from the BOP early, and 

their demographic makeup.38 Thus, the Commission should consider 

 
35 See, e.g., USSC, Tr. of Public Meeting on Retroactivity of 2014 Drug 

Amendment, at 6–7 (June 10, 2014) (Chair Saris) (“An overarching theme for our 

amendment cycle has been a focus on the statute, the Sentencing Reform Act at 

Section 994(g) . . . . So we made it a priority to work to reverse the trends of 

increasing prison populations and costs.”); USSC, Tr. of Public Meeting on 

Retroactivity of Amendment 750, at 23–24 (June 30, 2011) (Comm’r Howell) 

(“Congress have [given]us both lofty goals and practical goals . . . Practical goals 

included directions to the Commission to examine the capacity of prison facilities 

when we promulgate guideline amendments, and in fact Congress directed us to 

formulate the guidelines to minimize the likelihood that the federal prison 

population will exceed the capacity of the federal prisons.”).  

36 USSG, App. C, Amend. 782, Reason for Amendment, at 68 (2014) (“The 

amendment was also motivated by the significant overcapacity and costs of the 

Federal Bureau of Prisons . . . . In response to these concerns, the Commission 

considered the amendment an appropriate step toward alleviating the overcapacity 

of the federal prisons.”). 

37 USSG, App. C, Amend. 788, Reason for Amendment, at 83 (2014). 

38 See, e.g., Defender 2023 Retroactivity Comment, at 5–7, 11–12 (discussing the 

overall impact of making retroactive Amendment 821, Parts A and B); see also PAG 

Comment on Retroactivity of the 2023 Criminal History Amendment, at 4 (June 23, 

2023) (stating in discussion of “magnitude” that retroactivity would “impact[] a 

significant number of Defendants, a majority of whom will benefit from a reduction 

of up to 12 months. The Commission has previously determined that when a 

substantial number of defendants are affected, retroactivity is justified.”); FAMM 

Comments on Retroactivity of Criminal History Amendment, at 6 (June 23, 2023) 

(“Taken together, the changes [in both criminal history amendments] would have a 

significant impact on nearly 18,000 individuals incarcerated in the federal Bureau of 

https://www.ussc.gov/sites/default/files/transcript_1.pdf
https://www.ussc.gov/sites/default/files/transcript_1.pdf
https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ussc.gov/sites/default/files/Meeting_Transcript_0.pdf
https://www.ussc.gov/sites/default/files/pdf/guidelines-manual/2024/APPENDIX_C_Supplement.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/reader-friendly-amendments/20140718_RF_Amendment782_0.pdf
https://src.fd.org/sites/src/files/blog/2024-12/20230623-Defenders%27%20Comment%20on%20Retroactivity%20of%20Parts%20A%20and%20B.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/PAG.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-hearings-and-meetings/20230719/PAG.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202306/88FR28254_public-comment.pdf#page=97
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202306/88FR28254_public-comment.pdf#page=97
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expanding its “magnitude” factor to better reflect its statutory obligations in  

§ 994(g) by focusing not just on the extent of the change in the guidelines 

range but on the overall impact of the amendment, including the number and 

type of people who retroactivity would affect.39 

4. A revised retroactivity standard  

If the Commission decides to expand upon the retroactivity criteria as 

Defenders recommend above, we suggest the following revisions to the third 

paragraph of §1B1.10’s background commentary: 

The Commission considers the following non-exhaustive factors when 

Among the factors considered by the Commission in selecting the 

amendments included to include in subsection (d): were  

1) the purpose of the amendment, including the Commission’s 

obligations to ensure sentencing policies reflect “the 

advancement in knowledge of human behavior as it relates to 

the criminal justice process,” provide “fairness in meeting the 

 
Prisons, significantly shortening sentences for up to 12 percent of the current 

population . . . .”).  

39 Defenders understand that this “impact” factor initially appears in tension 

with “administrability,” given that larger numbers of eligible individuals filing 

motions for sentence reductions result in larger numbers of cases for all 

stakeholders. On the other hand, history has shown that the criminal system’s 

stakeholders can manage even massive amendment pools. With each retroactivity 

period, defense attorneys, probation officers, prosecutors, and courts become more 

proficient in handling retroactivity motions. See Defender Comments on the 

Proposed Retroactivity of USSC’s 2024 Amendments, at 4–5 (June 21, 2024). 

Predictions that retroactivity would overwhelm the courts and lead to “chaos,” see 

Reply Statement of Jonathan J. Wroblewski to USSC on the Proposed Retroactive 

Application of Certain 2024 Amendments, at 4 (July 17, 2025); Statement of Mary 

Leary on behalf of VAG to USSC on Retroactivity of Certain 2024 Amendments, at 3 

(June 21, 2024) (claiming that retroactivity will cause “chaos” in the courts), have 

not come to pass. See Defender 2024 Retroactivity Comments, at 5 (pointing out that 

DOJ’s speculation that roughly half of the BOP population would file motions for 

retroactive relief under Amendment 821 did not happen and was highly unlikely 

given the Commission’s own retroactivity report data). Thus, while Defenders think 

administrability will inevitably be a consideration, actual difficulties pale in 

comparison to the often-dire forecasts advanced, and an increased-but-manageable 

workload should never outweigh the Commission’s mandated policy considerations. 

https://src.fd.org/sites/src/files/blog/2024-06/6.21.24%20Federal%20Defenders%20Retroactivity%20Comment%20on%202024%20Amendments.pdf
https://src.fd.org/sites/src/files/blog/2024-06/6.21.24%20Federal%20Defenders%20Retroactivity%20Comment%20on%202024%20Amendments.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202407/89FR36853_reply-comment_R.pdf#page=117
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202407/89FR36853_reply-comment_R.pdf#page=117
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=169
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=169
https://src.fd.org/sites/src/files/blog/2024-06/6.21.24%20Federal%20Defenders%20Retroactivity%20Comment%20on%202024%20Amendments.pdf
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purposes of sentencing,” and avoid “unwarranted sentencing 

disparities,” under 18 U.S.C. §§ 991(b)(1)(B) and (C);    

2) the magnitude impact of making the amendment retroactive, 

including the magnitude of the change in the guideline range 

made by the amendment, the number of people who will 

potentially be entitled to retroactive sentence reductions, 

whether the amendment will decrease racial disparities, and 

retroactivity’s ability to help alleviate BOP overcrowding and 

the financial costs of incarceration under 28 U.S.C. §994(g); and 

3) the difficulty of applying the amendment retroactively to 

determine an amended guideline range under subsection(b)(1).  

II. The criteria for determining retroactivity belong in §1B1.10     

(IFC 2).  

The Commission also requests comment on whether its retroactivity 

criteria are more appropriately addressed in its Rules of Practice and 

Procedure,40 rather than the Background Commentary to §1B1.10. Defenders 

believe the Commission should either list these criteria in both places or 

leave them in the policy statement rather than move them only to the more 

obscure Rules.  

 After thirty years, the Commission’s process of soliciting comments for 

amendments to the guidelines is familiar to stakeholders.41 And when the 

Commission is considering making amendments retroactive, stakeholders 

know to look to §1B1.10 for guidance on making their arguments, as they 

have done for decades. The Commission’s Rules are no doubt less familiar to 

 
40 The Commission established these rules in 1997 pursuant to 28 U.S.C. 

§ 995(a)(1) and other provisions of its organic statute to govern its usual operating 

practices and in an effort “to involve interested members of the public in its work to 

the maximum extent practicable.” USSC, Rules of Practice and Procedure, Rule 1.1 

(Application and Purpose) (Aug. 2016). The Commission made clear that its rules 

“are not intended to create or enlarge legal rights for any person.” 

41 The Sentencing Commission’s publicly available comments on retroactivity 

stretch back to1996.  

https://www.ussc.gov/sites/default/files/pdf/amendment-process/2016practice_procedure.pdf
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stakeholders.42 In our view, keeping the criteria in §1B1.10 or listing them in 

both places would help ensure robust retroactivity notice and comment.  

Additionally, moving the retroactivity criteria from the policy 

statement to the Rules risks undermining certainty, fairness, and 

transparency. Under Rule 1.2, a majority of all serving Commissioners may 

vote to temporarily “suspend any rule contained herein and/or adopt a 

supplemental or superseding rule . . . .”43 In contrast, the Commission 

typically does not amend or set aside Guideline commentary and policy 

statements without stakeholder involvement. Stakeholders, including 

impacted people, deserve to know and weigh in on what criteria the 

Commission will consider to make its retroactivity determination.  

III. The Commission should not establish a presumption against 

retroactivity and should remove the first sentence in Rule 4.1A 

(IFC 3). 

Finally, the Commission requests comment on whether the first 

sentence of Rule 4.1A of the Commission’s Rules of Practice and Procedure 

should be retained. The first paragraph of Rule 4.1A states:   

Generally, promulgated amendments will be given prospective 

application only. However, in those cases in which the Commission 

considers an amendment for retroactive application to previously 

sentenced, imprisoned defendants (see 28 U.S.C. § 994(u); 18 U.S.C. § 

3582(c)(2)), the Commission shall . . . [take certain procedural steps 

before an amendment is made retroactive].44 

Some stakeholders have argued that Rule 4.1A constitutes a 

presumption against retroactivity.45 The Commission should not employ a 

 
42 In fact, the last time the Commission solicited comment on its Rules of Practice 

and Procedure, it received only one response: from the Federal Public and 

Community Defenders. See Public Comment from June 1, 2016  (containing only a 

comment authored by Defenders).  

43 See USSC, Rules of Practice and Procedure, Rule 1.2 (Rules Amendment 

Procedure) (Aug. 2016). 

44 See USSC, Rules of Practice and Procedure, Rule 4.1A (Retroactive Application 

of Amendments) (Aug. 2016) (emphasis added) 

45 See Statement of Mary Leary on behalf of VAG to USSC on Retroactivity of 

Certain 2024 Amendments, at 2 (June 21, 2024), at 2 (“The entire analysis of 

https://www.ussc.gov/policymaking/public-comment/public-comment-june-1-2016
https://www.ussc.gov/sites/default/files/pdf/amendment-process/2016practice_procedure.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/2016practice_procedure.pdf
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=169
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=169
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presumption against retroactivity and should strike the above-italicized 

language to make clear no such presumption exists.  

The pertinent statutes, 28 U.S.C. § 994(u) and 18 U.S.C. § 3582(c)(2), 

do not establish (and §1B1.10 does not contain) a presumption against 

retroactivity of guideline amendments. Instead, Congress provided the 

Commission the specific authority to determine whether and to what extent 

an amendment should be made retroactive.46 The statutory text is devoid of 

any implicit or explicit discouragement or limitation. If Congress had wanted 

to dictate that there should be a presumption against retroactivity, Congress 

could have easily done so and would have. Congress could, for example, have 

provided further criteria or limitations on how the Commission should 

exercise its authority. It did not.  

Nonetheless, there have been attempts to read a presumption into the 

statute based upon a pair of sentences in the SRA’s legislative history 

indicating that the Senate Judiciary Committee did "not expect that the 

Commission will recommend adjusting existing sentences when guidelines 

are simply refined in a way that might cause isolated instances of existing 

sentences falling above the old guidelines or when there is only a minor 

downward adjustment in the guidelines.”47 Reading that provision as 

favoring a narrow retroactivity power is flawed for two reasons. First, if 

Congress intended to create a presumption against retroactivity in certain 

circumstances, it needed to do so in the statutory text and not in a statement 

 
retroactivity begins with the presumption that any amendments to the Guidelines 

are presumed to not be retroactive. The Rules of Practice and Procedure are explicit 

on this point, ‘Generally, promulgated amendments will be given prospective 

application only.’”); DOJ Comment to USSC on the Proposed Retroactive Application 

of Certain 2024 Amendments, at 2–3 (June 21, 2024) (“The Commission’s own rules 

suggest caution in making amendments retroactive: the Rules of Practice and 

Procedure recognize that, ‘[g]enerally, promulgated amendments will be given 

prospective application only.’”). 

46 See Dillon v. United States, 560 U.S. 817, 826 (2010) (describing the 

“substantial role Congress gave the Commission” for retroactive guideline matters); 

see also 28 U.S.C. § 994(u) (“If the Commission reduces the term of imprisonment 

recommended in the guidelines applicable to a particular offense or category of 

offenses, it shall specify in what circumstances and by what amount the sentences of 

prisoners serving terms of imprisonment for the offense may be reduced.” (emphasis 

added)).  

47 S. Rep. 98-225, at 180. 

https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=104
https://www.ussc.gov/sites/default/files/pdf/amendment-process/public-comment/202406/89FR36853_public-comment_R.pdf#page=104
https://www.ojp.gov/pdffiles1/Digitization/93948NCJRS.pdf
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in one chamber’s committee report. And the Senate report is particularly 

unhelpful in this context because, to Defenders’ knowledge, there is no other 

discussion of that expectation in the SRA’s decade-plus drafting history. 

Second and more importantly, the equivocal statement (speaking of 

“expectations” of use instead of what the statute requires) is limited to 

circumstances where an amendment causes “isolated instances [of changed 

guidelines]” or “minor downward adjustments”48 and is immediately followed 

by the Committee expecting that another class of changes will be 

retroactive—namely, where “there is a major downward adjustment in 

guidelines because of a change in the community view of the offense.”49 None 

of this language contemplates or sets forth a presumption against 

retroactivity.     

 Simultaneously with § 994(u)’s silence (and that of its legislative 

history) as to any presumption against retroactivity, other core congressional 

directives do not support any such presumption. For instance, the 

Commission is tasked with “provid[ing] certainty and fairness in meeting the 

purposes of sentencing and avoiding unwarranted sentencing disparities,” 

neither of which are supported by a presumption against retroactivity.50 

Indeed, failing to make amendments retroactive leads to unjust temporal 

disparities by allowing individuals to continue serving sentences the 

Commission has determined under § 994(o) no longer meet the purposes of 

punishment. What, in fact, could be more unfair and create more uncertainty 

and unwarranted disparity than the date of one’s sentencing driving the 

punishment? As the Criminal Law Committee observed to support applying 

Amendment 782 retroactively: “We do not believe that the date a sentence 

was imposed should dictate the length of imprisonment. Rather, it should be 

the defendant's conduct and characteristics that drive the sentence whenever 

 
48 Notably, the Senate Report was necessarily written prior to the Commission’s 

creation and thus prior to any draft of the Guidelines Manual. We now know a 

single-level decrease in offense level or criminal history will equate to months or 

years of incarceration. Nothing in the legislative history’s reference to “minor” 

adjustments indicates that the Committee would have viewed obtaining freedom 

months or years earlier as “minor.” 

49 S. Rep. 98-225, at 180. 

50 28 U.S.C §§ 991(b)(1)(B), 994(f). 

https://www.ojp.gov/pdffiles1/Digitization/93948NCJRS.pdf
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possible.”51 Likewise, a presumption against retroactivity conflicts with the 

Commission’s duty to minimize the likelihood that the BOP population will 

exceed its capacity.52 

To the extent that certain stakeholders rely on Teague v. Lane53 to  

support a presumption against retroactivity based on finality concerns, they 

are misguided.54  Teague addresses federal habeas law and the finality of 

state criminal convictions.55 In contrast, retroactivity determinations under   

§ 994(u), §1B1.10, and § 3582(c)(2), concern sentencing finality,56 which, as 

legal scholars and stakeholders have made clear, is “different in kind” from 

conviction finality and addresses fundamentally different concerns.57 This is, 

of course, compounded by the inherent flaws of Teague, a decision widely 

considered to have been poorly decided.58    

Because there is no textual or legislative support for a presumption 

against retroactivity, the Commission’s organic statute militates against such 

a presumption, and reliance on conviction finality is misplaced, the 

 
51 USSC, Tr. of Public Hearing on Retroactivity of 2014 Drug Amendment, at 20 

(June 10, 2014). 

52 28 U.S.C. § 994(g). 

53 489 U.S. 288, 309 (1989). 

54 See, e.g., 2024 DOJ Retroactivity Statement, at 2 n.81; Wroblewski Reply, at 2.  

55 See, e.g., Teague, 489 U.S. at 292 (describing holding of case as adopting an 

earlier Justice’s “approach to retroactivity for cases on collateral review”). 

56 Testimony of Adeel Bashir on behalf of Defenders to the USSC, at 35:40–36:46 

(July 15, 2024) (arguing that federal habeas cases, including Teague, which concern 

conviction finality, are “in an entirely different universe” from sentence finality in 

retroactivity determinations).  

57 See, e.g., Douglas A. Berman, Re-Balancing Fitness, Fairness, and Finality for 

Sentences, 4 Wake Forest J. L. & Pol’y 151, 170 (2014); see also id. at 152 (“[C]ourts 

and commentators have long recognized that the determination of guilt and the 

imposition of punishment involve distinct stages of criminal adjudication calling for 

different rules and procedures . . . .”).  

58 See, e.g., John Blume & William Pratt, Understanding Teague v. Lane, 18 

N.Y.U. Rev. L. & Soc. Change 325, 326 (1991)(arguing that Teague “departed from 

the doctrinal purposes underlying retroactivity and made the law hopelessly 

complex and unworkable”); Edwards v. Vannoy, 593 U.S. 255, 293 (2021) (Gorsuch, 

J., concurring) (writing that the Court’s precedents “illustrate how mystifying the 

whole Teague project has been from its inception”). 

https://www.ussc.gov/sites/default/files/transcript_1.pdf
https://www.ussc.gov/policymaking/meetings-hearings/public-hearing-july-15-2024
https://download.ssrn.com/14/05/02/ssrn_id2432092_code1468587.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEO%2F%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJHMEUCIBFbL8O4N5IqHVsPg4PXNwh%2BwFpkcGlRvqKZXFLTreQnAiEAhTsKDJ88PnzM7btXijKJfyyXjX%2B9%2FRA4sECyHMId1WgqvQUIeBAEGgwzMDg0NzUzMDEyNTciDEIOTN8D8lCciOxYUyqaBcSRRan1qNmvkFzdxbE93iVRRTsBQZ7UsIy4yBwuL6cmjHAcFYXBr71m72tQoxtr3IqbLAjOrOzjluaJVRxtVw7AK1HUdCB0JqtHHQejsLIuimMWGsJh373iO%2FrpxJoiPKQnnIjZUaM6llhoGyF2TEA7cKIe4wpYSRU9cGpCNghfP9Q2zdyAhEmvpZ3RR2gaBKgLw5a0qY9O3%2FbJzI0S8ygC%2FsNZabp%2FfPJRPxKh67UCS65vU7n%2F%2FwKqBixw8DZwUyB%2Bd%2FhorzfSLT%2Bvd587OQDXwGaKkakAIN16nhHV%2FiESbjHBQZLHkX6UulPJx%2Bti2skpcq%2FQvFWX0l6aMCML8bwtbo7XWX3AsxwCBuZRcU%2BisroJ50l2mwMIwCRY0WXzFuIUQCTbTDIEzXApnCIFbjbszmV5Ce4XABeoMtVV0xlSq61JHnQuOM%2Fod2U9EsWjtZLTF37v7lMW7khnNgsqxp13VOOWZrRBYVe9yhuJ0DieiYGATtDZkiiIc7GZgxXnkyTej3X2qmZ2lyXEn6uzu9A%2BSjUesIlw1tgC2eb5uOQfampJXOunlRYDgyi4oGtIAYV5nAfzkJnyoXh1lPX55r6AmFlTtLCArLSxCZW64EoJU649oISA6wN0bv1v6LuixbEhpzrqPNtI68m6RQSv3rneDcmgA%2FdAmPPZjXQJ28NyuXnBCJ9Ht%2Frsa9tgeZCp1iph9hN96lSS1WEZjrwA0n%2FQ7TIXIvxg%2FDg4u9%2FML6QFGbOCxGhe212n75kpYAcuK8MqPHiuko%2BW65%2BaWqwm40B2JQkbBtcHM1%2FFvtLu6kLG4%2F%2BQ0ocJt7zFM0U%2F5%2FBphr4WIX4mxIl9SLW43VocWDCO43F5OtaJLqa1MzKG5JAqsSuGDCKSUOf%2BkzCsx4nABjqxAcecBHTMArII3fb0HL46vuKjwCfEnkxIz1Pyx2qlS8iPbvlP2TCbjpUoRlbKbFPi7DIe9QTa1WhVonS8qoD%2BSg6HcDqtj9T6ScEyoa3hgfkVb9D5sOPmwkHt697NsW1Y8%2Fq2iv5YK1RI5Cr7L33GicziHzsCWlXMHuWeO4tzkkZwtNJhxJ0ir5k1PGl6ih0t72lKHkzci5chnNgPXsn%2FiNRj8QEAyMz8f7t4E%2B9MAiC%2FOA%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20250418T145547Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEYXHWEQ4I%2F20250418%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=20b451b27ca286afa676db077663b6b2fff384f7357647bf34ef2f98820429db&abstractId=2432092
https://download.ssrn.com/14/05/02/ssrn_id2432092_code1468587.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEO%2F%2F%2F%2F%2F%2F%2F%2F%2F%2F%2FwEaCXVzLWVhc3QtMSJHMEUCIBFbL8O4N5IqHVsPg4PXNwh%2BwFpkcGlRvqKZXFLTreQnAiEAhTsKDJ88PnzM7btXijKJfyyXjX%2B9%2FRA4sECyHMId1WgqvQUIeBAEGgwzMDg0NzUzMDEyNTciDEIOTN8D8lCciOxYUyqaBcSRRan1qNmvkFzdxbE93iVRRTsBQZ7UsIy4yBwuL6cmjHAcFYXBr71m72tQoxtr3IqbLAjOrOzjluaJVRxtVw7AK1HUdCB0JqtHHQejsLIuimMWGsJh373iO%2FrpxJoiPKQnnIjZUaM6llhoGyF2TEA7cKIe4wpYSRU9cGpCNghfP9Q2zdyAhEmvpZ3RR2gaBKgLw5a0qY9O3%2FbJzI0S8ygC%2FsNZabp%2FfPJRPxKh67UCS65vU7n%2F%2FwKqBixw8DZwUyB%2Bd%2FhorzfSLT%2Bvd587OQDXwGaKkakAIN16nhHV%2FiESbjHBQZLHkX6UulPJx%2Bti2skpcq%2FQvFWX0l6aMCML8bwtbo7XWX3AsxwCBuZRcU%2BisroJ50l2mwMIwCRY0WXzFuIUQCTbTDIEzXApnCIFbjbszmV5Ce4XABeoMtVV0xlSq61JHnQuOM%2Fod2U9EsWjtZLTF37v7lMW7khnNgsqxp13VOOWZrRBYVe9yhuJ0DieiYGATtDZkiiIc7GZgxXnkyTej3X2qmZ2lyXEn6uzu9A%2BSjUesIlw1tgC2eb5uOQfampJXOunlRYDgyi4oGtIAYV5nAfzkJnyoXh1lPX55r6AmFlTtLCArLSxCZW64EoJU649oISA6wN0bv1v6LuixbEhpzrqPNtI68m6RQSv3rneDcmgA%2FdAmPPZjXQJ28NyuXnBCJ9Ht%2Frsa9tgeZCp1iph9hN96lSS1WEZjrwA0n%2FQ7TIXIvxg%2FDg4u9%2FML6QFGbOCxGhe212n75kpYAcuK8MqPHiuko%2BW65%2BaWqwm40B2JQkbBtcHM1%2FFvtLu6kLG4%2F%2BQ0ocJt7zFM0U%2F5%2FBphr4WIX4mxIl9SLW43VocWDCO43F5OtaJLqa1MzKG5JAqsSuGDCKSUOf%2BkzCsx4nABjqxAcecBHTMArII3fb0HL46vuKjwCfEnkxIz1Pyx2qlS8iPbvlP2TCbjpUoRlbKbFPi7DIe9QTa1WhVonS8qoD%2BSg6HcDqtj9T6ScEyoa3hgfkVb9D5sOPmwkHt697NsW1Y8%2Fq2iv5YK1RI5Cr7L33GicziHzsCWlXMHuWeO4tzkkZwtNJhxJ0ir5k1PGl6ih0t72lKHkzci5chnNgPXsn%2FiNRj8QEAyMz8f7t4E%2B9MAiC%2FOA%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20250418T145547Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEYXHWEQ4I%2F20250418%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=20b451b27ca286afa676db077663b6b2fff384f7357647bf34ef2f98820429db&abstractId=2432092
https://scholarship.law.cornell.edu/facpub/270/#:~:text=In%20Teague%20v.,the%20new%20rule%20was%20decided.
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Commission should clarify, as follows, in its Rules that no presumption  

against retroactivity exists: 

Generally, promulgated amendments will be given prospective 

application only. However, [I]n those cases in which the Commission is 

considerings  an amendment for retroactive application to previously 

sentenced, imprisoned defendants (see 28 U.S.C. § 994(u); 18 U.S.C. § 

3582(c)(2)), the Commission shall— . . . [sets forth procedural steps 

taken when considering if an amendment should be made retroactive]. 

*     *     * 

The Federal Public and Community Defenders appreciate the 

Commission’s consideration of our views and look forward to continuing to 

work together to improve federal sentencing policy. 
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